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|{i:form  of  federal  criminal  laws 


TUESDAY,   MAY   23,    1972 

U.S.  Senate, 
Subcommittee  ox  Criminal  Laws  and  Procedures 

OF  THE  Committee  on  the  Judiciary, 

Washington^  B.C. 

The  subcommittee  met,  pursuant  to  recess,  at  10:13  a.m.,  in  room 
3302,  New  Senate  Office  Building,  Senator  Roman  L.  Hruska,  pre- 
siding. 

Present:  Senators  Hruska  (presiding).  Hart,  and  Thurmond. 

Also  present :  G.  Robert  Blakey,  chief  counsel :  ISIr.  Malcolm^  D. 
Hawk,  minority  counsel;  Kobert  R.  Joost,  assistant  counsel;  Ken- 
neth A.  Lazarus,  assistant  counsel ;  and  Mabel  A.  Downey,  clerk. 

Senator  Hruska.  The  subcommittee  will  come  to  order. 

The  Chairman,  Senator  ]McClellan,  asked  me  to  preside  at  this 
third  set  of  hearings  on  policy  questions  presented  by  the  proposed 
Federal  Criminal  Code,  which  was  drafted  as  a  work  basis  for  the 
Congress  by  the  National  Commission  on  Reform  of  Federal  Crimi- 
nal Laws. 

It  is  my  hope  and  my  expectation  that  the  witnesses  today,  tomor- 
row and  Thursday  will  shed  more  light  on  the  task  of  this  subcom- 
mittee, a  task  which  Senator  McClellan  has  termed  formidable  and 
monumental.  We  must  thoroughly  understand  the  implications  of 
the  proposed  draft  and  present  criminal  law  before  we  can  file  a 
draft  code  in  bill  form.  We  will  then  have  to  dissect  and  refine  that 
bill  so  that  it  may  be  considered  and  acted  upon  favorably  by  the  full 
committee  and  the  Senate.  The  magnitude  of  our  task  is  reflected  in 
the  present  opinion  of  the  Office  of  Legislative  Counsel  of  the  Senate 
that  the  ]:>roposal  may  be  the  longest  bill  ever  filed  in  the  history  of 
the  U.S.  Senate. 

Before  we  hear  from  the  first  witness,  INIr.  Ralph  Nader,  I  should 
like  to  make  two  observations  for  the  record : 

First,  we  have  received  from  the  American  Law  Institute  a  new 
status  report  on  criminal  law  revision  and  recodification  in  the 
States.  There  are  now  14  States  which  have  enacted  new  codes,  al- 
though they  are  not  all  in  effect  yet.  Since  the  last  report  on  prog- 
ress in  the  States,  at  the  hearings  in  Februar}^,  two  more  states 
have  enacted  modern  codes :  Hawaii  and  Kentucky. 

I  also  notice  that  the  State  of  Idaho  has  repealed  as  of  April  1, 
1972  the  new  code  which  became  effective  January  1,  1972.  Without 
any  further  information  on  the  situation  in  Idaho  I  am  reluctant  to 
draw  any  conclusions  from  this  turn  of  events,  but  I  would  like  to 
observe  that  the  Idaho  code  was  passed  and  signed  by  the  Governor 
in  the  middle  of  1971  to  l^ecome  effective  on  January  1  of  the  next 
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year.  In  my  opinion,  6  months  is  much  too  short  a  period  for  judges, 
prosecutors,  and  defense  hiwyers  to  adjust  and  get  ready  for  a  com- 
pletely new  code  of  crimnal  law,  and  it  is  too  short  a  period  for  all 
the  bugs  to  be  discovered  that  will  inevitably  be  present.  The  pro- 
posed code  that  is  before  us,  moreover,  provides  in  section  101  that  it 
will  become  effective  1  year  after  the  elate  of  enactment.  In  mj^  judg- 
ment, that  is  also  too  short  a  time  to  get  ready  and  to  process  techni- 
cal amendments  and  additions,  I  believe  that  a  new  Federal 
Criminal  Code,  a  new  title  18  for  the  United  States,  should  be  open 
to  refinement  by  the  Congress  following  the  Congress  which  enacts 
it,  without  that  succeeding  Congress  being  under  time  pressure  on 
technical  and  perfecting  amendments.  As  I  view  this  project,  both  as 
a  former  member  of  the  Xational  Commission  on  Reform  of  Federal 
Criminal  Laws  and  as  member  of  the  Senate  Subcommittee  on 
Criminal  Laws  and  Procedures,  we  want  to  enact  laws  for  the  long 
run.  It  is  not  enough  to  have  just  a  new  code;  we  want  a  code  that 
will  stand  the  tough  test  of  experience  and  time,  recognizing  as  we 
do  that  new  circumstances,  situations,  and  attitudes  will  bring  modi- 
fications and  amendments. 

My  second  observation  is  this.  The  Xational  Institute  on  Law  En- 
forcement and  Criminal  Justice  has  prepared  for  this  subcommittee 
and  its  chairman  an  Institute  Report  on  Sentence  Disparity  Between 
Federal  District  Courts  based  on  material  provided  to  the  subcom- 
mittee by  the  Administrative  Office  of  the  U.S.  Courts.  We  will  include 
material  from  the  Administrative  Office  later  in  our  hearings,  but  I 
want  to  note  one  preliminary  aspect  of  the  implications  of  this  statis- 
tical data. 

Disparity  of  sentences  is  a  subject  which  has  long  interested  me 
personally.  In  this  Congress,  I  have  introduced  S.  2228.  which  would 
provide  for  appellate  review  of  sentences.  It  is  my  belief  that  like 
offenses  and  offenders  sliould  be,  but  are  not  now  being,  treated 
similarly.  The  work  of  the  Institute  confirms  my  belief.  According 
to  a  preliminary  report  of  the  Institute,  the  variation  in  aveiage 
sentence  between  the  93  Federal  district  courts  is  much  larger  than 
would  be  true  if  there  were  consistent  sentencing  across  the  country. 
The  Institute  points  out  that  in  the  case  of  the  crime  of  bank  robbery, 
the  difference  can  vary  up  to  11  years.  Eleven  years  in  prison,  more 
or  less,  is  a  lot  of  time  clepending  upon  tlie  coincidence  of  whether 
you  rob  a  bank  in  Federal  Judicial  District  X  or  Judicial  District 
Y,  and  yet  this  is  the  situation  today.  For  bank  robbery,  the  fourth 
most  frequently  prosecuted  crime  in  the  Federal  courts,  the  average 
sentence  in  some  districts  is  7  years'  imprisonment,  but  in  others 
the  average  sentence  for  bank  robbery  is  18  years'  imprisonment. 
The  average  period  of  imprisonment  for  the  third  most  frequent 
crime,  forgery,  is  18  months  in  some  districts  and  just  under  7  jea.rs 
in  others.  The  average  sentence  for  narcotic  drug  violations  is  just 
over  3  years  in  some  districts  but  it  is  just  under  9  years  in  others. 

I  hope  that  the  final  code,  as  enacted,  contains  some  device,  or 
mechanism  to  equalize  the  punishment  between  different  Federal  dis- 
trict courts  for  the  same  crime.  These  hearings  and  the  data  thev  are 
producing  are  contributing  to  that  goal. 

We  have  with  us  this  morning  a  very  valued  member  of  the  Sub- 
committee, Senator  Hart,  who  in  his  own  right  is  an  authority  in 
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the  field  of  criminal  law  because  he  was  United  States  Attorney  at 
one  time  in  the  State  of  ]Michigan. 

Have  von  any  statement,  Senator  Hart? 

Senator  Hart.  Nothing,  except  to  apologize,  ]Mr.  Chairman.  I  will 
have  to  leave  I  hope  for  only  a  brief  period  at  10  :30  a.m.  to  be  pres- 
ent at  a  judicial  nomination. 

Senator  Hkuska.  Very  well. 

Now,  we  have  a  problem.  We  have  five  witnesses  to  hear  today; 
they  are  all  valued  witnesses  and  authorities  in  their  respective 
fields.  Because  the  day  just  has  so  many  hours  to  it,  we  are  going  to 
have  to  impose  time  limitations,  something  we  greatly  dislike  to  do, 
but  we  are  forced  to  do  it  and  to  that  end,  after  conference  with 
staff  who  know  the  fields  to  be  covered  by  each  witness,  it  has  been 
determined  that  there  will  be  a  30-minute  limitation  on  each  witness. 

Our  first  witness  is  Mv.  Ealph  Nader.  Mr.  Nader  has  fded  with 
the  committee  a  prepared  statement  and,  ]\lr.  Nader,  at  the  outset  I 
should  like  to  say  that  unless  there  is  objection,  the  text  of  your 
statement  will  be  inserted  in  the  record  in  full  and  you  may  now 
proceed  to  testify  in  your  own  fashion  on  the  subject  you  have  be- 
fore you. 

STATEMENT  OF  EALPH  NADER:  ACCOMPANIED  BY  MASK  GREEN, 
CORPORATE  ACCOUNTABILITY  RESEARCH  GROUP;  AND  MARK 
SILBERGELD.  PUBLIC  INTEREST  RESEARCH  GROUP 

jNIr.  Nader.  Tliank  you,  ^Ir.  Chairman,  Senator  Hart.  I  would  like 
to  introduce  on  my  left  Mark  Green,  who  is  the  principal  author  of 
"The  Closed  Enterprise  System",  a  study  of  the  antitrust  laws  and 
their  enforcement,  and  on  my  right,  jNIark  Silbergeld,  who  has  pre- 
pared more  detailed  commentaries  on  the  proposed  codes  that  are  at- 
tached herein  dealing  with  economic  crime  and  individual  rights. 

In  summarizing  our  statement,  Mr.  Chairman,  I  think  it  is  fair  to 
say  that  the  United  States  at  the  present  time,  and  for  some  years, 
has  been  vritnessing  an  economic  corporate  crime  wave  of  very  sig- 
nificant proportions.  One  has  only  to  read  about  the  activities  of  the 
Justice  Department,  local  district  attorneys,  newspaper  reports,  to 
note  that  in  one  area  after  another,  whether  it  involves  consumer 
fraud  in  the  ghettos,  whether  it  involves  environmental  pollution  vi- 
olations, whether  it  involves  property  tax  illegalities,  w4iether  it  in- 
A^olves  financing  political  campaigns,  whether  it  involves  recent  inner 
city  restoration  housing  scandals  such  as  reflected  in  a  Justice  De- 
partment investigation  in  Nevr  York  City,  or  wdiether  it  involves 
more  traditional  violations  that  have  been  the  subject  of  Congres- 
sional hearings  for  many  years,  particularly  in  the  antitrust  field, 
there  is  a  great  need  for  the  immediate  initiation  by  the  Justice  De- 
partment of  a  task  force  to  collect  systematic  data  concerning  the 
full  scope  and  intensity  and  responsibility  for  such  a  corporate  or 
business  crime  wave. 

Now,  crime  in  our  traditional  concept  of  criminal  law  has  been 
A'ery  heavily  restricted  to  individual  behavior,  acting  as  individuals. 
And  in  the  last  100  years,  of  course,  society  has  developed  very  large 
public  and  private  organizations  many  of  which  provide  tempting 
opportunities  for  individuals  within  them  at  all  levels  of  the  hierar- 
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chy  to  oiioRo-e  in  criminal  behavior,  that  is.  knowing  and  willful  vio- 
lations of  criminal  laws,  and  to  engage  in  criminal  behavior  that  is 
not  yet  proscribed  by  laws  but  which  on  the  basis  of  any  common 
law  concepts  must  be  judged  as  serious  enough  to  be  considered 
criminal. 

Now,  the  absence  in  our  society  of  a  capability  to  collect  such  in- 
formation must  not  deter  initial  qualitative  analysis,  and  the  use  of 
case  studies  and  other  material  that  would  outline  the  seriousness 
herein. 

Clearly,  as  our  testimony  points  out,  there  is  a  great  deal  of  anti- 
trust crime.  I  refer  in  the  testimony  to  Sutherland's  classic  study 
which  was  published  in  the  late  1940's  about  white  collar  crime  com- 
mitted by  businessmen  as  well  as  government  officials  and  profes- 
sionals in  their  occupational  roles. 

In  1961,  the  Harvard  Business  Review  surveyed  its  subscribers  on 
tlie  issue  of  business  ethics.  About  four  out  of  seven  respondents  to 
one  question  believed  that  businessmen  '* would  violate  a  code  of  eth- 
ics whenever  they  thought  they  could  avoid  detection."  "VVlien  asked, 
"In  3'our  industry,  are  there  any  (accepted  business)  practices  which 
you  regard  as  unethical?",  four-fifths  responded  affirmatively.  That 
same  year,  a  General  Electric  executive  sentenced  to  jail  for  conspir- 
ing to  fix  prices  asserted,  "Sure,  collusion  was  illegal,  but  it  wasn't 
unethical." 

A  questionnaire  sent  out  to  the  presidents  of  Fortune's  top  1.000 
industrialists  by  a  group  of  lawyers  under  my  supervison  asked  re- 
cipients if  they  agreed  with  this  last  statement;  over  a  quarter  of 
those  responding  (110  responded)  concurred.^ 

Now,  when  we  deal  witli  the  question  of  data.  I  think  any  respon- 
sible criminal  code  formulation  has  got  to  provide  for  the  consistent 
and  timely  production  of  infoimation  in  order  to  determine  the 
scope  of  activity  that  is  necessary. 

For  instance,  in  the  Antitrust  Division  I  have  been  told  by  law- 
yers, including  assistant  attorney  generals,  that  they  do  not  have  the 
beginnings  of  adequate  staff  to  deal  with  sheer  price  fixing  around 
the  country,  both  at  the  national,  international,  regional  and  local 
levels.  Price  fixing,  of  course,  is  a  crime  and  has  been  so  since  1890 
when  the  Sherman  Act  passed.  But  it  seems  to  me  in  effect  a  severe 
repudiation  of  the  purpose  of  the  criminal  code  or  a  statute  such  as 
the  Sherman  Act  not  to  focus  on  the  preliminary  responsibility  of 
developing  an  enforcement  strategy  that  would  start  with  the  collec- 
tion of  information  about  the  range  of  violations  in  order  to  deter- 
mine the  necessary  enforcement  personnel  and  finally  to  determine 
the  strategy  of  enforcement  in  terms  of  choice,  prosecutorial  discre- 
tion ,  if  you  will. 

Our  antitrust  study.  "The  Closed  Enterprise  System",  asked  the 
presidents  for  Fortune's  top  1,000  firms  how  many  agreed  with  the 
assertion  that  "conspiracy  is  just  as  much  a  way  of  life  in  other 
fields  as  it  was  in  electrical  equipment"  and  of  the  hundred  that  an- 
swered nearly  60  percent  concurred  that  "many  price  fix."  The  only 
scholarly  attempt  to  estimate  the  extent  of  price  fixing  concluded  in 

^M.  Green,  et  al.,  The  Closed  Enterprise  System  (1972). 
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the  Xortliwestern  Law  Rovicw  that  "it  is  apparent  that  price  fixing- 
is  quite  prevalent  in  American  business." 

Federal  enforement  each  year  attacks  only  a  small  number  of  an- 
titrust criminal  activities.  The  pattern  and  consistenc}^  of  vioLations, 
when  combined  with  the  inadequate  budget  of  the  Antitrust  Divsion, 
has  led  two  well-placed  observers  20  years  apart  to  come  to  indenti- 
cal  conclusions:  Attorney  General  Tom  Clark  said  in  1949  that,  "the 
effectiveness  of  the  enforcement  of  the  antitrust  laws  is  sort  of  like 
an  iceberg  .  .  .  about  96  percent  under  water'V  ^^^  iii  1970  Harold 
Kohn,  a  veteran  plaintiff's  antitrust  counsel,  told  a  Senate  subcom- 
mittee that,  based  on  the  number  of  violations  which  arecliscovered, 
"I  would  suspect  what  we  unearth  is  like  the  tip  of  the  iceberg  and 
the  rest  is  below  the  surface."  ^ 

Now,  how  serious  is  antitrust  crime?  It  might  be  conceived  in  re- 
motely relevant  terms,  may  be  described  as  esoterica  to  be  unraveled 
by  economists,  surely  not  consumers,  but  its  impact  on  corporations 
and  tlie  public  is  direct  and  vast. 

First  of  all,  it  penalizes  business  honesty.  There  is  nothing  that  is 
more  errosive  of  honest  business  practices  than  to  watch  dishonest  or 
criminally-behaving  competitors  achieve  a  competitive  advantage 
that  drives  the  honest  businessman  down  in  sales  or  out  of  business. 
In  terms  of  the  pressures  for  the  lowest  common  denominator  of 
business  immorality,  the  existence  and  nonprosecution  of  antitrust 
crime  contributes  much  toward  maintaining  that  low  common  de- 
nominator. 

In  terms  of  impact  on  consumers,  note  a  few  illustrations.  An  in- 
ternational fpiinine  cartel  cornered  the  world  market  in  the  early 
sixties,  raising  the  price  of  quinine  from  37  cents  an  ounce  to  $2.13, 
thereby  pricing  it  beyond  the  means  of  patients  who  needed  it  to  re- 
store natural  heart  rhythm. 

"I  cannot  continue  to  pay  these  high  prices  for  quinine,"  com- 
plained one  elder  citizen  to  a  Senate  subcommittee,  "yet  my  doctor 
tells  me  I  cannot  live  without  it." 

That  is  the  stark  reality  of  the  immediate  impact. 

Between  19.53  and  1961,  100  tablets  of  the  antibiotic  tetracycline 
cost  as  little  as  $1.52  to  manufacture  but  retailed  for  about  $51;  10 
years  later,  after  congressional  hearings  and  a  criminal  indictment 
exposed  a  conspiracy  among  some  of  the  Nation's  largest  drug 
houses,  the  retail  price  for  the  same  quantity  v\'as  approximately  $5. 
While  the  average  American  paid  about  20  cents  for  a  loaf  of  bread 
in  1964,  the  Seattle  consumer  was  paying  24  cents,  or  20  percent 
more,  due  to  a  local  price-fixing  conspiracy,  which  was  finally  ended 
by  a  Federal  Trade  Commission  ruling;  it  was  estimated  that  con- 
sumers in  the  Seattle  area  v/ere  overcharged  by  $35  million.  The 
electrical  price-fixing  cases  of  1961  saw  seven  corporate  officials  sent 
to  jail  (20  others  got  suspended  sentences).  Seven  billion  dollars  of 
equipment  sales  were  implicated  during  the  conspiracy,  and  more 
money  was  stolen  by  this  one  suite  crime  than  all  the  street  crime 
for  that  year  combined. 

2  Note.  "Tlie  Frequency  of  Price  Fixing:  An  Indication,"  57  Xw.  L.  Rev.  151   (1902). 

^Hearings  before  the  SubcommitiPe  on  Antiti'ust  and  Monopolv  of  the  Senate  .rudiciary 
Committee,  "Increasing  Shrrman  Act  Criminal  Penalties,"  91.st  Cong.,  2d  Cess.  49,  March 
5,   1970. 
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Tliere  have  been  a  number  of  general  complaints  of  businessmen 
against  antitrust  prosecutions  and  penalties.  One  is  that  the  law  is 
so  complex  that  an  innocent  businessman  could  be  indicted.  This  has 
been  contradicted  by  actual  enforcement  experience.  Cases  are  filed 
only  against  clearly  established  violations,  the  so-called  per  se  cases, 
and  only  against  individuals  who  broke  the  law  knowingly. 

Furthermore,  one  suspects  that  a  large  reason  for  the  very  high 
percentage  of  no  contest  pleas  in  criminal  cases  is  that  the  defend- 
ants were  caught  and  knew  it. 

Another  objection  is  that  there  is  no  moral  wrongdoing  to  justify 
criminal  sanctions.  I  think  any  knowing  collusion  that  harms  peo- 
ple's health  and  safety  and  depletes  their  income  certainly  is  of  suf- 
ficient gravity  to  warrant  such  sanctions.  ]Moreover,  when  labor  lead- 
ers violate  the  trust  of  their  union  members  by  appropriating  funds, 
all  w^ould  agree  that  a  criminal  as  well  as  a  moral  breach  has 
occurred. 

Breach  of  consumer  trust  by  corporations  who  appropriate  addi- 
tional profits  by  means  of  price-fixing  is  equally  blameworthy.  The 
damage  is  real,  often  involving  millions  or  billions  of  dollars  trans- 
ferred from  consumer  pocketbooks  into  corporate  coffers.  Lee  Loe- 
vinger,  who  was  Assistant  Attorney  General,  expressed  this  view 
well.  He  said,  "It  should  now  be  clear  that  a  deliberate  or  conscious 
violation  of  the  antitrust  laws  is  not  a  mere  personal  peccadillo  or 
economic  eccentricity,  but  a  serious  offense  against  society  which  is 
as  immoral  as  any  other  act  that  injures  many  in  order  to  profit  a 
few.  Conspiracy  to  violate  the  antitrust  laws  is  economic  racketeer- 
ing wdiich  gains  no  respectability  by  virtue  of  the  fact  that  the  loot 
is  secured  by  stealth  rather  than  by  force.^ 

I  suppose  a  sociologist  would  also  make  the  argument  that  busi- 
ness crime  is  far  more  contagious  and  endemic  to  the  whole  body  of 
individual  and  organizational  morality  than  organized  underworld 
crime  which  tends  to  have  a  segregated  aspect  to  it  wnth  the  word 
outlaw  used  quite  easily.  It  is  the  outlaws  within  the  legal  process 
that  know  no  segregated  restrictions  in  terms  of  their  pressure  on 
others  to  do  likewise  throughout  the  society  or  their  contaminating 
impact  both  in  terms  of  the  political  as  well  as  the  economic  situa- 
ton. 

The  situation  in  Newark  showed  very  well,  uncovered  by  the  U.S. 
attorne}^  there,  that  the  lines  between  underworld  and  overwork!  and 
legitimate  and  illegitimate  and  judges  and  racketeers  and  corporate 
criminals  is  a  very  blurred  line  indeed. 

There  are  also  objections  that  sort  of  answer  themselves,  that  the 
defendants  are  not  criminals  but  are  respected  citizens,  and  that  the 
spectacle  of  a  trial  severely  damaging  to  a  defendant  even  if  later 
acquitted,  those  are  discussed  in  our  testimony. 

There  are  four  basic  sanctions  that  could  dissuade  antitrust  crime. 
Imprisonment,  criminal  fines,  treble  damages,  and  loss  of  good  will. 

Each  of  these  is  discussed  in  some  detail  in  the  testimony  as  well 
as  the  frequent  settlement  of  criminal  cases  by  so-called  no  contest 
pleas,  and  the  necessity  to  change  that  pattern  in  a  number  of  ways, 

*  Loevlnser,  "The  New  Frontier  in  Antitrust,"  39  Texas  L.  Rev.  865,  S66  (1961). 
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one  of  which  has  been  a  bill  pending  before  the  Senate  Antitrust 
Committee  for  a  number  of  years. 

I  would  like  to  conclude  with  the  summary  that  the  net  of  sanc- 
tions that  aim  to  deter  antitrust  criminality  do  not  outweigh  the 
possible  benefits  to  the  violator.  The  meager  fines  imposed  and  even 
treble  damage  -payments  become  merely  costs  of  doing  business. 
Based  on  six  case  studies,  a  study  by  the  Law  Department  of  New 
York  City  concluded,  "Indictment  by  a  Federal  grand  jury,  punish- 
ment inflicted  through  criminal  action,  the  payment  of  trebled  dam- 
ages resulting  from  civil  trials,  all  legal  costs  incurred  in  the  proc- 
ess, none  of  these  nor  any  comhination.  of  them  succeeds  today  in 
denying  the  price  fixer  a  profit  realization  at  least  double  a  normal 
levedy  (emphasis  supplied) 

These  views  are  corroborated  by  other  interested  authorities  as 
well  as  other  observers. 

I  think  a  combination  of  new  measures  would  ease  antitrust 
crimes.  All  are  predicated  on  the  obvious  fact  that  this  genre  of 
crime,  that  such  violations  are  neither  spontaneous  nor  ad  hoc  but 
are  carefully  planned  out  by  clever  people  weighing  the  benefits  and 
the  risks.  It  is  with  just  such  calculating  individuals  that  strong 
penalties  can  be  successful  deterrents. 

Most  importantly,  antitrust  crime  must  be  brought  within  the  pur- 
view of  the  proposed  revisions  to  title  18.  Given  the  prevalence  and 
costs  of  antitrust  illegality  it  should  be  a  class  C  felony,  thereby  in- 
voking related  sections  of  the  code  regarding  probation,  the  parole 
component,  imprisonment,  fines,  and  disqualification  from  exorcising 
organization  functions.  For  those  who  presently  scoff  at  antitrust 
crimes  as  merely  a  misdemeanor,  this  incorporation  would  properly 
stress  the  seriousness  of  such  offenses.  A  class  C  felony  would  treat 
antitrust  crime  as  it  treats  securities  violations,  section  1772,  an  an- 
alogous business  crime,  and  the  mechanism  of  incorporation  can  be 
simply  accomplished.  Section  1774,  antitrust  violations.  "A  person  is 
guilty  of  a  class  C  felony  if  he  knowingly  does  anything  declared 
per  se  unlawful  in  15  U.S.C.  1."  Only  the  so-called  per  se  Sherman 
Act  would  be  included,  those  which  have  been  so  clearly  held  crimi- 
nal by  courts  as  potential  violators  have  adequate  forewarning.  A 
special  supplemental  section  could  precisely  define,  based  0]i  existing 
judicial  precedent,  such  per  se  offenses  as  price  fixing,  territorial  di- 
visions of  markets,  certifying  arrangements,  certain  group  boycotts, 
and  the  like. 

I  have  a  number  of  other  recommendations  which  are  in  the  con- 
clusion of  the  testimony.  But  at  this  point  I  would  like  very  briefly 
to  have  Mr.  Silbergeld  discuss  a  section  in  the  proposed  code  which 
astonished  me  no  end  when  I  read  it  because  I  could  not  see  how  it 
could  be  approved  by  anybody  with  a  semblance  of  knowledge  of 
our  Constitution.  I  would  like  him  very  briefly  to  discuss  section 
1617. 

Mr.  Silbergeld.  Mr.  Chairman,  this  begins  at  page  9  of  the  second 
portion  of  the  prepared  testimony  and  comments  which  are  attached. 

Senator  Hruska.  Second  part  ? 

INIr.  Silbergeld.  The  second  page  9.  the  portion  which  is  attached 
after   Mr.    Nader's   prepared   comments.    It    involves   section    1617, 
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which  in  my  view  is  extremely  overbroad.  Basically  the  section  says 
that,  among  other  things,  making  any  threat  to  disclose  a  fact, 
whether  or  not  true,  in  order  to  influence  the  conduct  of  another 
person  would  be  made  a  crime.  By  removing  the  requirement  that 
this  be  done  in  order  to  extort  or  blackmail  money  or  something  else 
of  value,  and  by  reaching  into  any  attempt  to  influence  the  conduct 
of  another  by  disclosing  even  the  truth,  it  encroaches  seriously  into 
areas  that  I  believe  under  the  doctrines  of  the  first  amendment  are 
protected. 

For  instance,  we  all  know  that  the  Environmental  Protection 
Agency  does  not  have  the  resources  to  prosecute  in  court  and  devote 
that  kind  of  manpower  to  every  polluter  in  the  country.  And  yet,  if 
the  Administrator  or  one  of  his  staff  members  were  to  call  up  a  cor- 
porate or  municipal  polluter  and  say,  in  order  to  obtain  compliance 
with  their  standards.  "We  will  have  to  sue  if  you  do  not  obey  in 
three  weeks,"  the  Administrator  or  his  assistant  would  be  in  crimi- 
nal violation  of  the  proposed  new  code. 

If  a  housewife  were  taken  by  a  "bait  and  switch"  ad  by  a  national 
advertiser  in  commerce  and  she  called  up  the  manager  of  the  local 
store  or  the  vice  president  of  the  corporation,  and  said,  "If  those 
kinds  of  advertisements  do  not  stop  and  if  I  do  not  get  my  mone}^ 
back  I  am  going  to  complain  to  the  Federal  Trade  Commission," 
that  housewife  would  be  in  violation  of  this  provision  of  the  crimi- 
nal code.  There  are  several  other 

Mr.  Blaket.  INIay  I  ask  you  a  question  at  this  point?  Would  you 
address  vourself  to  the  implications  of  the  defense  set  out  in  section 
161T(2)? 

Mr.  SiLBEEGELD.  Ycs ;  certainly,  the  provision  in  that  section 
would  permit  a  defense  of  good  purpose. 

Mr.  Blakey.  Which  would  cover  both  of  the  two  situations  you 
just  outlined,  isn't  that  correct? 

Mr.  SiLP.ERGELD.  That  is  true,  but  it  would — assuming  that  prose- 
cutorial discretion  were  exercised  against  those  persons,  it  would 
require  the  persons  involved  to  come  into  court — quite  possible,  fre- 
quently. 

Mr.  Blakey.  If  the  prosecution  Avas  basically  in  bad  faith  he 
could  require  you  to  stand  trial  under  an  extortion  statute  in  either 
of  the  situations  you  outlined,  couldn't  he  ? 

JNIr.  SiLBERGELD.  I  do  uot  believc  so  because  under  the  existing  pro- 
vision of  the  United  States  Code  it  is  required  that  the  threat  to  dis- 
close the  information  be  made  to  obtain  money  or  something  else  of 
value,  whereas  here  we  are  simply  talking  about  the  give  and  take  of 
trying  to  influence  conduct — I  assume  that  means  money  that  one  is 
not  entitled  to.  An  attempt  to  get  your  own  money  back  from  a 
businessman  from  whom  you  have  made  a  purchase  would  not  be 
covered  under  the  present  provisions. 

Senator  Hruska.  Would  you  think  that  paragraph  2  entitled 
"Defense"  would  be  very  much  in  the  awareness  of  a  prosecutor  in 
his  exercise  of  prosecutorial  discretion  ? 

Mr.  SiLBERGELD.  Well,  I  would  hope  so,  Mr.  Chairman,  but  that  is 
not  always  the  case  and  there  is  a  line  of  cases  decided  by  the 
Supreme  Court  beginning  with  ^'peiser  v.  Randall  ^  and  concluding 

^Speiser  v.  Randall,  357  U.S.  513  (1958). 
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witli  S?iv'/h  V.  California  ~  where  that  was  not  foremost  in  the  mind 
of  the  prosecutor.  Those  cases  say  that  in  the  area  protected  as  "free 
speech,"  you  cannot  shift  to  the  defendant  the  burden  of  proving 
that  his  exercise  of  free  speech  was  justified. 

jNIr.  Blaket.  This  particuhir  provision  is  modeled,  it  is  my  under- 
standing, on  the  Model  Penal  Code  ^  and  has  been  reflected  in  the 
law  of  a  number  of  States  that  have  recently  adopted  penal  codes.  I 
wonder  if  you  have  any  indication  that  this  kind  of  prosecutor  abuse 
has  occurred  in  those  States  ? 

^Ir.  SiLBERGELD.  No ;  I  do  not.  But,  as  the  chairman  says,  those 
have  not  been  in  effect  long  enough  to  see  what  will  happen  under 
them,  and  if  we  are  looking  at  a  code  kind  of  system,  then  what  we 
want  to  do  is  trj-  and  draw  the  code 

]Mr.  Blaket.  Have  you  done  any  research  in  similar  coercion 
offenses  under  present  State  law  to  determine  w-hether  that  same 
problem  has  occurred  under  those  ? 

;Mr.  SiLBERGELD.  lu  tcrms  of  what  prosecutions  have  been  brought, 
no,  I  have  not.  However.  I  point  out 

]Mr.  Blaket.  I  take  it,  then,  your  testimony  is  basically  an  estima- 
tion of  what  might  happen  if  prosecutors  were  not  all  they  shoul'^ 
be. 

Mr.  SiLBERGELD.  Not  Only  that,  it  is  more  than  that.  We  do  have 
the  experience  of  the  whole  line  of  cases  under  the  first  amendment 
decided  by  the  Supreme  Court,  including  the  line  I  have  cited,  in 
which  prosecutions  for  activities  in  the  area  of  expression  which  are 
protected  and  which  do  have  such  a  defense  in  the  statutes  on  wliich 
prosecution  is  based  have  been — we  do  have  that  experience.  Those 
prosecutions  have  been  brought  and  had  to  go  all  the  way  to  the 
Supreme  Court  to  establish  that  the  State  cannot  shift  that  burden  to 
the  person  exercising  his  rights.  So  we  do  have  that  experience. 

]\Ir.  N"ader.  You  might  also  want  to  look  at  the  experience  in  some 
countries  of  Western  Europe  which  have  similar  limitations.  Any- 
body who  has  traveled  to  Western  Europe  and  seen  the  lack  of  ade- 
ciuate  free  speech  protection  for  specific  criticism  and  the  kind  of 
tradition  that  this  country  has  permitted  for  almost  200  years  can 
only  treat  this  provision  with  grave  seriousness. 

In  Europe,  for  example,  social  criticism  of  government,  criticism 
of  corporations  and  their  officials  in  some  civil  law  countries,  is 
severely  restricted  because  of  the  case  with  which  the  law  permits 
the  burden  of  proof  to  be  shifted  on  to  the  advocate  of  free  speech. 

In  summary,  I  can  say  quite  unciualifiedly,  Mr.  Chairman,  this  bill 
will  never  get  through  Congress  unless  this  section  is  radically 
changed.  That  is  how  serious  it  is  in  terms  of  repudiation  of  consti- 
tutional provisions  in  the  United  States.  That  is  how  serious  an 
inhibition  it  is  and  that  is  how  seriously  it  will  reduce  what  we  like 
to  be  proud  of  in  this  country  in  terms  of  free  public  criticism  and 
expression  which  has  been  extended  by  the  Supreme  Court  in  such 
cases  as  the  Sullwan'^  case  in  civil  areas,  the  freedom  of  expression 
that  has  made  this  country  strong  and  always  willing  to  examine 
itself  and  its  institutions  compared  to  other  relatively  free  countries, 

2  361  U.S.  147  (1959). 

3  §  12.5  Model  Penal  Code,  American  Law  Institute  (1962i). 
1  yew  York  Times  Co.  V.  SuUivan,  376  U.S.  254.  270  (1964). 
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by  our  own  standards,  such  as  Great  Britain,  France,  West  Ger- 
many, and  other  civil  law  countries. 

Mr.  SiLBERGELD.  Mr.  Chairman,  I  might  just  add  that  the  defense 
may  not  obviate  the  chilling  effect  which  is  unconstitutional  under 
the  line  of  cases  beginning  with  DomhroicsM  v.  Pfsterr  Any  person 
aware  of  such  a  statute  would  realize  the  possibilities  of  prosecu- 
tion; the  fact  that  he  had  a  good  defense  may  deter  him.  may  not 
encourage  him  to  exercise  his  lights.  That  kind  of  effect  is  unconsti- 
tutional under  the  Domhi'oicski  case  and  the  line  of  cases  which 
follow. 

Senator  Hrl^ska.  Very  well.  Have  you  concluded? 
]Mr.  Nader.  Yes,  sir. 

Senator  Hruska.  Mr.  Nader,  I  have  one  question.  You  have  sug- 
gested that  the  new  code  bring  antitrust  violations  within  its  scope. 
Now,  then,  the  American  Civil  Liberties  Union  has  suggested  that 
the  new  code  should  sharply  narrow  the  scope  of  present  conspiracy 
law.  Do  you  think  we  could  have  an  effective  antitrust  prosecution 
without  a  strong  law  of  conspiracy? 

]Mr.  Nader.  Let  me  have  Mr.  Green  replv,  jNIr.  Chairman,  if  vou 
will. 

Mr.  Green.  No;  I  do  not  think  so,  Mr.  Chairman.  In  antitrust 
law,  often  the  prosecution  lacks  the  conduct  and  documentation  nec- 
essary to  show  the  successful  completion  of  a  crime.  Often  it  has  to 
be  established  inferentially,  by  meetings,  by  telephone  communica- 
tions, because  in  my  view  economic  crime,  as  antitrust  is,  is  different 
from  the  kind  of  crime  that  ACLU  is  talking  about — e.g.,  the  con- 
spiracy counts  in  the  political  defendant  cases  that  are  now  pending 
across  the  country.  If  conspiracy  were  taken  out  of  the  antitrust 
crime,  and  given  what  I  see  is  the  inadequate  resources  of  the  anti- 
trust division,  then  I  think  antitrust  prosecution,  which  now  aver- 
ages approximately  12  cases  a  year  in  the  past  decade,  would  sink  to 
just  about  a  handful.  If  that  were  done,  then  antitrust  crime,  which 
we  have  discussed  here  today  as  prevalent,  would  increase  by  simply 
that  much. 

Again,  I  would  try  to  draw  distinctions,  since  I  do  not  think  the 
ACLU  did,  because  I  do  not  believe  antitrust  crime  was  in  their 
mind  when  they  made  that  statement,  a  statement  w^hicli  I  have  not 
read.  I  think  one  should  try  to  draw  a  distinction  between  corporate 
economic  crime  we  are  discussing  today  and  the  kind  of  political 
crime  people  are  being  prosecuted  for  today  in  the  United  States 
where  the  use  of  conspiracy  has  been  very  facile  and  overbroad. 

Senator  Hruska.  Well,  of  course,  political  conspiracy  is  one  thing. 
Economic  conspiracy  is  another.  But  antitrust  is  not  the  only  ground 
of  economic  conspiracy.  There  are  others. 

Would  you  include  other  economic  conspiracies  in  that  category 
where  you  seek  to  broaden  the  scope  of  the  law  in  this  respect  or  are 
you  limiting  it  only  to  antitrust  ? 

Mr.  Green.  No;  we  are  not  limiting  it  only  to  antitrust  and  we 
are  not  broadening  the  scope  of  the  law.  The  scope  of  the  penalty  is 
what  we  are  seeking  to  broaden  b}^  incorporating  antitrust  crime, 
which  is  now  a  misdemeanor,  into  the  code  as  a  felony.  Again,  in  my 

~  Domlrowski  v.  Pfister,  380  U.S.  479  (1965). 
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view,  free  speecli  and  tlie  Bill  of  Kiohts  are  constitutionally  consid- 
ered preferred  freedoms.  One  has  to  be  more  attentive  to  any  whit- 
tlintr  away  of  them.  Economic  crime  is  not  so  constitutionally  con- 
sidered, not  that  one  can  then  do  away  with  due  process  rights  when 
somebody  is  indicted  for  a  crime  involving;  property,  but  I  think  one 
can  make  a  constitutional  distinction,  especially  given,  and  this  I 
tliink  is  the  key  point,  the  history  of  antitrust  prosecution  where 
judires  have  imposed  fines  of  only  a  fraction  of  the  already  minimal 
$50,000  Sherman  Act  fine  and  judges  in  the  82-year  history  of  the 
Sherman  Act  have  sent  businessmen  to  jail  but  three  times;  this 
tells  me  not  only  is  there  a  constitutional  distinction  between  of- 
fenses involving:  free  speech  and  economic  crime  but  we  have  to  be 
especially  attentive  to  making  a  penalty  that  much  more  severe  in 
crimes  involving;  white  collar  offenders. 
Senator  Hri'ska.  Thank  you  very  much. 
Senator  Hart,  have  you  any  questions  of  our  witnesses? 
Senator  Hart.  Thank  you,  Mr.  Chairman.  I  appreciate  your  fili- 
bustering perhaps  in  a  g;ood  cause. 

A  few  questions.  Although  the  temptation  is  strong  to  abuse  the 
Chair's  time  limitation,  because  the  testimony  that  was  prepared, 
and  which  has  been  ordered  printed  in  the  record,  is  the  sort  of  lec- 
ture to  which  all  of  us  in  this  country  should  be  exposed  fre- 
quently, because  we  have  yet  to  develop  a  sense  of  outrage  toward 
board  room  crime  i-emotely  approaching  the  outrage  that  is  voiced 
when  there  is  abuse  by  a  welfare  recipient  of  food  stamps. 

You  mention,  ]Mr.  Nader,  on  page  9  of  your  statement  that  a  nolo 
contendere  plea  should  be  conditioned  on  the  approval  of  the  Gov- 
ernment. 

Xow,  as  I  understand  it,  under  existing  procedure  the  district 
judge  alone  has  the  discretion  to  accept  or  deny  a  nolo  plea  what- 
ever the  attitude  of  the  Government  may  be. 

Would  you  develop  a  little  your  I'easoning  on  your  objection  to 
this  being  purely  discretionary? 

Mr.  Green.  Originally  the  nolo  plea  was  within  the  discretion  of 
the  Government  or  court  to  benefit  a  defendant.  It  has  become  some- 
thing of  an  automatic  right,  a  giving  away  judges  have  invoked.  In 
the  decade  from  the  mid-fifties  to  the  mid-sixties,  in  96  percent  of 
the  cases  where  the  Government  opposed  a  nolo  plea  in  antitrust 
cases,  judges  approved  of  it  nevertheless.  Although  a  nolo  plea  is 
not  supposed  to  lead  to  lesser  sanctions  imposed  by  a  judge,  it  invar- 
iably does.  Also,  nolo  does  not  ring  in  the  public's  mind  as  guilty. 
Also,  nolo  does  not  attach  prima  facie  liability  in  later  civil  suits. 
All  of  this  has  led  to  approximately  80  percent  of  all  criminal  cases 
being  ended  by  acceptance  of  a  nolo  plea  which  has  led,  as  I  indi- 
cated, to  these  lesser  penalties  which  in  turn  has  whittled  away  anti- 
trust enforcement. 

Second,  judges  often  have  an  incentive  to  accept  nolo  pleas;  we 
know  district  courts  of  the  United  States  are  very  over-burdened 
with  cases,  and  in  antitrust  cases — often  difficult  cases  and  very  com- 
plex—they are  induced  to  accept  a  nolo  plea  rather  than  forcing  a 
defendant  to  accept  a  guilty  plea  or,  worse,  insist  on  a  trial  which 
would  then  burden  the  courts. 
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In  fact,  in  a  few  cases  where  a  judge  did  not  accept  a  nolo  plea 
and  insisted  on  either  a  guilty  plea  or  a  trial,  the  defendant  did 
capitulate  and  pled  guilty.  Therefore,  to  refurbish  the  teeth  in  anti- 
trust crime,  we  are  suggesting  that  the  Government  should  be 
copartner  in  deciding  whether  or  not  the  defendant  should  have  the 
right  to  plead  nolo,  or  whether  it  should  have  its  day  in  court  or 
plead  guilty — and  have  the  sanctions  which  the  Sherman  Act 
intended  to  follow,  be  followed. 

Senator  Hart.  Well,  do  3^ou  feel  that  a  hearing  procedure  might 
be  developed  or  should  be  developed  before  the  entry  of  nolo  so  that 
the — you  would  have  some  basis  on  which  to  determine  the  relative 
contribution  to  the  public  interest  of  accepting  the  plea  of  nolo  as 
opposed  to  going  forward  ? 

Sir.  Gkeex.  Yes ;  that  could  be  developed. 

Senator  Hart.  It  would  seem  to  me  that  whether  or  not  the  court 
itself  would  have  a  fuller  understanding  as  a  result  of  such  a  j^ro- 
ceeding,  at  least  the  public  would  have  a  better  opportunit}^  to  eval- 
uate, make  its  own  judgment,  and  not  w^onder  what  had  happened. 

Mr.  Green.  Yes;  I  would  agree.  Nolo,  which  we  are  using  as  a 
code  word  for  "no  contest  plea,"  is  little  understood  by  people  in  the 
field,  no  less  the  public,  and  anything,  in  my  view,  which  would  fur- 
ther educate  the  public  about,  as  you  call  it,  board  room  crime,  and 
its  resolution  in  courts,  I  think  would  be  of  great  benefit. 

Senator  Hart.  You  recommend  moving  certain  per  se  antitrust 
violations  into  title  18  and  we  have  also  heard  about  the  budgetary 
limitations  that  lessen  the  ability  of  the  Antitrust  Division  to 
enforce  existing  antitrust  laws. 

Is  it  fair  to  assume  that  enactment  of  proposed  title  18  would 
require  a  significant  increase  in  manpower,  both  with  respect  to  the 
Antitrust  Division,  if  your  suggestion  was  adopted,  and  also  in  the 
U.S.  attorney's  offices  across  the  country  ? 

Mr.  Greex.  It  would  not  demand  an  increased  budget,  I  do  not 
think.  At  the  very  least,  the  same  number  of  cases  could  be  filed 
away,  but  if  filed  successfully,  what  we  are  hoping  is  that  greater 
penalties  and  consistent  penalties  would  attach. 

Now,  the  code  has  provisions  on  pardoning  and  parole  and  dis- 
qualification from  organizational  office.  Section  3007  permits  acl- 
vertising  or  informing  the  victims  or  those  affected  by  a  crime  of  its 
occurrence.  These  would  attach  to  antitrust  crime  wliereas  previously 
they  have  never  so  attached.  That  does  not  mean  you  need  an  increased 
budget.  When  successful  it  just  means  that  more  consistent  and 
relevant  penalties  would  be  imposed.  At  the  same  time,  we  think 
there  should  be,  as  Mr.  Nader  indicated  in  his  prepared  statement,  an 
increased  budget  because  right  now  the  monitoring  and  the  prosecution 
of  antitrust  crime  is  very  ad  hoc,  given  the  few  resources. 

Mr.  ]McLaren  a  few  years  ago  announced  that  his  department  was 
utilizing  computer  analysis,  monitoring  the  prices  in  the  various 
locales,  against  what  they  thought  the  competitive  norm  should  be, 
to  try  and  see  if  there  were  antitrust  violations  that  they  had  not 
detected  by  normal  grand  jury  methods.  I  do  not  know  the  results  of 
that.  It  would  be  interesting  if  the  Department  of  Justice  could 
answer  that  question  and  see  whether  they  think  they  need  more 
monev  to  more  effectively  prosecute  antitrust  crime. 
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Senator  Hart.  Just  two  other  questions,  iNIr.  Cluiirman. 

Wliat  about  the  per  se  violations  of  antitrust  wliere  there  is  not 
any  doubt  in  anybody's  mind  that  if  you  engage  in  such  a  practice 
you  are  in  viohition  of  the  hiw  and  it  is  a  criminal  violation — for 
example.  Sitting  around  and  carving  up  a  market  through  code 
words,  exchanging  either  in  explicit  words  or  through  code  symbols 
unchu'standings  that  enable  prices  and  bids  to  be  fixed.  What  about 
making  those  offenses  class  C  felonies?  Would  that  not  more  clearly 
indicate  to  the  Justice  Department  that  it  is  in  this  area  that  they 
should  increase  their  allocation  of  their  resources,  make  clear  to  the 
public  that  this  is  not  just  a  case  of  a  "boys  Avill  be  boys,"  or  "we 
have  always  had  it.  what  is  so  bad  about  it.''  Wouldn't  this  make 
those  against  whom  it  is  directed  aware  of  its  seriousness? 

INIr.  Nader.  I  think.  Senator 

Senator  Hart.  This  is  an  abuse,  a  serious  abuse. 

Mr.  Nader.  Yes;  and  what  the  courts  have  called  the  per  se  viola- 
tions. I  think  on  page  8  that  recommendation  is  made. 

Senator  Hart.  I  missed  it.  Do  you  make  any — do  you  suggest  in 
addition,  then,  that — I  do  not  know  how  you  quite  do  this,  but  the 
business  of — at  the  end  of  a  long  and  costly  prosecutorial  effort, 
there  is  a  conviction,  very  serious  offenses  that  have  imposed  very 
heavy  burdens  on  the  consumer.  The  odds  are  10,  20  or  100  to  1  that 
the  only  fellow  that  will  be  found  guilty  is  something  called  Corpo- 
ration X  and  there  are  no  jails  into  which  you  can  put  that,  and 
nobody  is  denied  normal  sex  life  or  put  in  with  hardened  criminals 
or  anytliing  else. 

How  can  we  increase  tlie  likelihood  that  the  people  who  actually 
fix  the  prices  or  rig  the  bids  get  put  away?  We  put  away  all  those 
fellows  that  forge  papers  and  rob  banks.  That  imposes  some  cost  on 
the  American  consumer,  but  not  quite  as  much  as  rigging  bids  for 
school  construction. 

]Nfr.  Xader.  I  think  certainly  one  way  is  to  continually  inform  the 
public  of  the  prevalence  and  impact  of  these  antitrust  crimes  in 
terms  of  shearing  away  the  value  of  their  income  and  impairing 
their  health  and  safety  as  well  as  the  corruption  of  the  governmen- 
tal process,  particularly  at  the  local  level  where  you  have  rigged 
bids  in  government  procurement. 

The  process  of  seriousness  which  a  society  treats  a  crime  in  actual 
enforcement  practice  as  contrasted  with  statutory  declaration  is  a 
function  of  people's  awareness  of  the  impact  it  has  on  them,  and  as 
you  know  more  than  anyone  else.  Senator,  the  flow  of  information  to 
the  public  about  antitrust  crime  has  been  very  minimal  and  largely 
from  the  Senate  Antitrust  Committee  in  the  last  10  years. 

Almost  by  definition  antitrust  crime  in  its  conception  and  its 
administration  is  out  of  sight  of  the  ordinary  citizen.  It  is  secretive. 
It  is  surrounded  b}'  symbols  of  respectability  and  abstractions  that 
do  not  relate  to  every  day  activity.  And  it  takes,  I  think,  responsible 
government  as  w^ell  as  responsible  businessmen  who  blow  the  whistle 
on  their  criminally  behaving  competitors  to  get  this  viewpoint 
across. 

I  would  only  wish  that  for  every  10  speeches  before  chambers  of 
commerce  extolling  the  free  enterprise  system  one  speech  would 
focus  on  the  prevalence  of  antitrust  violations  by  many  of  the  blue 
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chip  corporations  ill  tlie  land  which  serves  to  inidermine  that  system 
very,  very  strenuously. 

Mr.  Green.  I  would  just  like  to  add  to  that.  Once  that  public  edu- 
cation effort  succeeds  or  is  attempted,  hopefully  in  turn  it  will  aifect 
judges  too,  who  have  exercised  their  discretion  to  suspend  sentences 
even  after  imposed  by  a  court ;  when  you  ask  how  can  these  criminal 
violators  be  put  away,  ultimately  it  resides  in  the  judgment  of  a 
judge  whether  or  not  to  incarcerate  or  suspend  and,  as  I  indicated, 
with  incredible  infrequency  have  corporate  antitrust  violators  ever 
seen  jail,  and  then  even  when  they  have,  it  lias  been  for  30  days  at  a 
time. 

So  I  think  one  has  to  educate  not  only  the  public  about  the  extent 
and  cost  of  the  crime  but  one  has  to  educate  judges  about  the  extent 
and  cost  of  this  crime. 

Mr.  Nader.  That,  of  course,  feeds  back  in  the  Justice  Department's 
initial  commencement  of  a  suit.  For  example,  during  the  grand 
jury  investigation  of  the  auto  smog  conspiracy,  the  Justice  Depart- 
ment was  trying  to  decide  whether  to  bring  a  criminal  case  or  civil 
case  and  they  decided  to  bring  a  civil  case  because  their  past  experi- 
ence has  been  that  judges,  particularly  those  in  Los  Angeles  where 
the  case  was  going  to  be  brought,  were  very,  very  reluctant  to  do 
anything  more  than  slap  the  wrists  of  the  corporate  defendants  in 
such  cases. 

So,  instead,  in  January  1969  they  charged  the  four  domestic  auto 
companies  with  a  15-3^ear  conspiracy  to  restrain  the  research  and 
development  and  marketing  of  auto  exhaust  control  systems  and  it 
was  a  civil  charge  bred  of  the  feeling  that  a  criminal  charge  just 
would  not  go  down  with  the  judges. 

Knowing  that  in  Los  Angeles  the  juries  would  very  much  be 
receptive  to  a  criminal  charge,  even  with  that  knowledge,  the  Anti- 
trust Divisions  felt  that  the  restraint  of  prior  feedback  from  the 
judges  was  enough  to  be  a  factor  in  the  decision,  a  very  important 
factor  in  the  decision  to  bring  a  civil  suit. 

Senator  Hart.  You  made  a  comment  that,  in  part,  our  problem  is 
a  lack  of  public  awareness  of  what  is  involved,  the  complexity  of  the 
cases,  and  so  on.  And  yet  the  success  in  the  sale  of  the  ]\Iintz-Cohen 
book,  "America,  Incorporated,"  suggests  that  maybe  the  media 
have  underestimated  seriously  the  level  of  understanding  that  exists 
in  this  country  if  the  information  is  given  to  the  public  about  these 
rather  complex  problems.  And  that  and  other  books  cost  more  than 
the  daily  newspaper  but  they  are  bought  in  great  quantity. 

Mr.  Nader.  I  think  that  is  right.  I  think  the  awareness  is  certainly 
on  the  way  up  and  well  may  become  a  front  rank  issue  in  this 
decade.  I  might  also — I  have  been  awnre  of  Senator  Hruska's  drive 
to  reduce  the  differentials  in  sentencing  among  Federal  judges.  One 
of  the  things  that  comes  out  of  observing  the  data  there  is  not  only 
the  differential  in  the  sentencing  process  which  can  be  very  cruel.  I 
recall  two  Indians  stole  a  lioi*se  in  Colorado  in  the  early  fifties.  They 
got  15  years  in  jail  for  stealing  a  horse.  It  was  one  thing  stealing  in 
1850  but  in  1950  it  was  not  exactly  critical  to  transportation. 

Now,  one  can  imagine  if  someone  stole  a  horse  in  Connecticut 
there  would  be  very  little  penalty  by  comparison.  At  any  rate,  what 
the  sentencing  data  brings  out  is  the  fantastic  and  unsupportable 
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disparity  between  willful,  knowing,  conscious  committing  of  business 
crime  siich  as  the  antitrust  violation  by  GE  and  Westinghouse  where 
the  executives  pleaded  guilty,  there  were  all  kinds  of  company  data 
and  secret  memos,  code  names,  where  the  impact  was  about  a  billion 
dollars  in  terms  of  outright  theft  and  the  sentence  was  30  days  in 
fail,  and  yet  in  all  our  jails  today  in  the  United  States  as  undoubt- 
edly you  are  aware  there  are  people  serving  4-,  5-,  7-year  sentences 
for  forging  checks  like  a  $300  check. 

There  was  a  fellow  sentenced  to  2  years,  3  years  ago  in  Maryland, 
a  60-year  old  man,  for  breaking  into  a  coin  box  and  stealing  $6  and 
it  was  his  first  offense. 

Then,  of  course,  you  have  the  marihuana  penalties,  30  years  in  jail 
f  oi-  possession  as  well  to  make  the  comparisons. 

We  are  not  talking  about  differential  levels  of  consciousness.  Let 
us  say  in  both  areas  they  are  very  conscious,  very  willful,  very  prov- 
al)lp.  and  the  defendants  would  plead  guilty. 

Senator  Hart.  And  the  GE  executives  had  no  concern  with  respect 
to,  "if  I  do  not  burst  open  the  phone  box  for  the  money,  there  will 
not  be  any  groceries  in  the  house."  All  of  these  factors  that  operate 
on  the  so-called  petty  crime. 

Mr.  Nader.  Exactly.  I  might  also  add  that  one  of  the  best  ways  to 
generate  prison  reform  is  to  have  an  even-handed  enforcement  of  the 
law  to  put  in  prison  white  collar  and  business  criminals  because  they 
are  not  going  to  stand  for  such  prison  conditions. 

Senator  Hart.  That  ])roader  understanding  among  white  middle- 
class  families  about  marihuana  reflects  some  personal  experiences 

Mr.  Nader.  Yes. 

Senator  Hz\rt  (continuing)  of  middle-class  white  families.  Well, 
on  this  proposed  criminal  code  you  have  here  now,  and  this  is  just 
in  point,  chapter  17  makes  it  a  class  C  felony  to  traffic  in  food 
stamp  coripons  if  the  value  exceeds  $500.  If  a  young  person  says  to 
3'ou  "do  not  tell  me  that  this  system  does  not  treat  the  have's  and  the 
have-nots  differenth%"  how  would  you  possibly  tell  that  young  person 
that  he  is  wrong  ? 

!Mr.  Nader.  You  cannot. 

Senator  Hart.  $500  of  food  stamps  is  a  class  C  felony  but  some  of 
the  things  we  have  been  talking  about,  if  the  resources  of  the  Anti- 
trust Division  can  be  brought  to  bear  on  it  and  you  finally  wind  up 
discovering  that  $600  million  in  excess  charges  have  been  imposed  on 
the  public,  the  corporation  will  be  found — 

Mr.  Nader.  We  have.  Senator,  a  very  pluralistic  legal  system.  Dif- 
ferent legal  systems  for  different  classes  of  Americans.  Your  exam- 
ple is  another  facet  of  that.  I  think  it  is  remarkable  that  the  differ- 
ence between  reality  and  verbal  declaration  in  terms  of  our  legal 
system  has  gone  on  so  long  without  being  exposed  and  I  think  part 
of  the  disillusionment  and  the  criticism  for  younger  people  stems 
from  the  raw  discovery  that  the  law  as  it  is  interpreted  in  force  does 
not  sa}^  what  it  means  and  indeed,  the  law  as  it  often  is  written  is 
very  unjust  in  terms  of  the  way  it  treats  different  offenses  and  dif- 
ferent classes  of  people. 

Senator  Hart.  Mr.  Chairman,  thanks  verv  much. 
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Senator  Hkuska.  The  field  of  sentencing  is  a  little  more  sophisti- 
cated and  a  little  more  complicated  than  simply  saying  here  is  a 
man  who  stole  some  coins  from  a  coin  box  and  got  3  years.  A  great 
many  factors  need  to  be  considered.  I  have  an  idea  that  that  judge, 
before  he  made  that  sentence,  had  a  presentence  report.  For  all  we 
know  that  man  may  have  been  convicted  twice  for  a  felony  of  the 
same  grade. 

Mr.  Nader.  The  report  in  the  newspaper  was  that  it  was  a  first 
offense. 

Senator  Hruska.  Sir  ? 

^Ir.  Nader.  The  report  in  the  newspaper  was  that  it  was  a  first 
offense. 

Senator  Hruska.  Well,  perhaps  so.  Hopefully,  the  judge  had  all 
the  facts  before  him  when  he  imposed  the  sentence.  We  can  only 
hope  that  in  most  instances  judges  make  proper  and  reasonable  deci- 
sions when  they  determine  the  seritence  to  be  imposed.  I  believe  that 
most  of  the  time  this  is  the  case.  But  there  will  alwa^'S  be  a  few  mis- 
takes made  and  that  is  whv  I  favor  an  appellate  review  of  sentences, 
as  in  my  bill,  S.2228. 

Out  in  the  part  of  the  country  where  I  come  from  it  used  to  be 
that  whenever  they  caught  a  horsethief  and  the  judge  was  too  far 
away  to  administer  justice  promptly,  a  relatively  low  limb  on  a  tree 
was  found  and  they  got  a  piece  of  rope  and  hung  the  man.  I  will 
tell  you  why:  often  the  theft  of  that  horse  m.eant  the  difference 
between  life  and  deatli  in  an  isolated  part  of  the  country;  when  one 
puts  anotlier  man  in  jeopard}'  of  his  life,  his  neiglibors  took  a  dim 
view  of  that. 

Mr.  Xader.  I  took  note  of  that.  I  took  note  of  that. 

Senator  Hrtjska.  All  of  those  things  enter  into  the  system  of  sen- 
tencing. Under  one  set  of  circumstances  a  sentence  might  be  quite 
proper,  but  not  in  other  circumstances.  The  business  of  trafficking  in 
food  stamps,  you  see,  is  different  from  a  theft  of  so  many  food 
stamps.  Trafficking  is  not  simply  misappropriation  but  the  premedi- 
tated iDusiness  of  directing  them  from  proper  use.  Here  is  a  man 
who  engages  in  the  trade  or  occupation  of  stealing  food  stamps  and 
diverting  them  for  the  use  of  people  who  are  not  entitled  legally  to 
them.  It  is  easy  to  criticize  a  system  which  provides  that  if  you  steal 
a  few  food  stamps  you  get  class  C  treatment,  or  3  years  for  robbing 
a  coinbox  or  15  for  stealing  a  horse.  But  it  is  not  necessarily  the 
true  situation.  In  the  business  of  sentencing,  it  is  more  than  just 
picking  out  one  thread  out  of  a  fabric  that  may  be  a  yard  by  a  yard. 
You  have  to  consider  the  entire  square  yard  of  fabric. 

Have  you  some  comments  on  that  ? 

Mr.  Nader.  Yes;  Certainly. 

In  fact,  when  the  Glucks  at  Harvard  studied  differential  sentenc- 
ing over  30  years  ago  they  not  onl}^  wanted  to  reduce  unjustified  dis- 
parit}'^  such  as  you  are  interested  in  reducing  between  different  Fed- 
eral courts,  but  they  also  wanted  to  allow  the  equity  of  taking  into 
account  either  accentuating  factors  or  more  charitable  factors, 
depending  on  the  case  that  the  defendant  was  involved  in.  Every 
judicial  standard  has  got  to  be  also  tempered  b}'  eciuity  which  can  go 
ill  either  direction. 
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Senator  Hruska.  And  also  the  goals  of  imprisonment.  If  there  is 
to  be  any  consideration  given  to  rehabilitation,  is  that  not  a  factor 
also  in  the  fixing  of  a  sentence  ? 

Mr.  Xader.  Yes;  but  then  you  have  to,  of  course,  ask  yourself 
Avhere  they  are  going  to  be  rehabilitated. 

Senator  Hkuska.  That  is  where  the  equity  comes  in. 

Mr.  Nader.  If  there  are  alternatives  to  jails  for  many  of  these 
defendants;  yes.  But  in  the  horse  case  you  mentioned,  you  see,  in 
1850  or  1890  where  it  could  be  a  difference  between  life  and  death  if 
3'ou  stole  a  man's  horse  way  out  in  the  wilderness,  that  is  where  that 
statute  first  arose  from  in  Colorado.  Then  j'ou  come  in  the  early 
1950"s  and  some  Indians  steal  a  horse  from  a  man  who  uses  it  pri- 
marily for  recreational  purposes,  to  apply  that  same  severity  is 
really  an  abuse  of  discretion. 

Senator  Hruska.  I  did  not  knoAv  that  you  specified  the  time  of 
that  15-5^ear  sentence  for  horse  stealing.  If  j'ou  did — when  was  it  ? 

^Ir.  Nader.  In  the  early  fifties. 

Senator  Hruska.  1950?  Obviously  a  different  situation  would 
apply  then  than  it  did  when  Nebraska  was  first  being  settled. 

Thank  you  very  much,  INIr.  Nader,  and  3'our  two  associates,  for 
being  here  with  us. 

Mr.  Nader.  Thank  you,  Mr.  Chairman. 

(Mr.  Nader's  statement  follows;) 

Testimoxy  of  Ralph  Nader,  Accompanied  by  Mark  Greex.  Corporate  Accouxt- 
ABiLiTY  Research  Group,  and  Mark  Silbergeld,  Public  Interest  Research 
Groui' 

white  collar  crime 

Mr.  Chairman.  I  appreciate  this  opportunity  to  testify  on  the  proposed  revi- 
sions of  Title  IS  which  relate  to  crime  in  the  suites.  In  this  testimony  I  will 
focus  on  the  problem  of  antitrust  crime  and  its  underprosecution ;  herein  is 
also  included  the  separate  comments  of  Mark  Silbergeld,  discussing  the  provi- 
sions of  the  proposed  code  dealing  with  organizational  crime  and  individual 
liability  within  organizations. 

/.  Antitrust  Crime 

Sections  1756  and  1772  of  the  proposed  criminal  code,  dealing  respectively 
with  bankruptcy  fraud  and  securities  violations,  incorporates  the  substance  of 
previous  law  in  an  effort  to  bring  them  under  the  umbrella  of  the  new  code. 
Yet  why  bankruptcy  and  securities  violations  but  not  antitrust  violations?  The 
damage  to  the  economy  and  society  is  as  great  or  greater,  and  certain  anticom- 
petitive activities— price  fixing,  territorial  division  of  markets,  group  boycotts, 
and  certain  tying  arrangements — have  long  been  held  to  be  criminal  per  se.  I 
will  discuss  the  ethics,  prevalence,  costs  and  penalties  of  antitrust  crime,  prior 
to  arriving  at  suggestions  on  how  the  proposed  code  can  best  cope  with  this 
problem. 

As  defined  by  sociologist  Edwin  Sutherland  in  the  late  1940s,  white  collar 
crime  is  committed  by  businessmen,  government  officials  and  professionals  in 
their  occupational  roles.  The  culprits  look  like  respectable  citizens,  not  profes- 
sional mobsters,  which  makes  it  so  hard  for  many  to  accept  what  they  do  as 
"crime." 

Even  more  difficult  to  establish  is  corporate  crime,  involving  premeditated 
business  predations.  Sutherland  found  that  slightly  over  97  percent  of  the  cor- 
porations studied  were  "recidivists,"  with  at  least  two  convictions  each.  He 
concluded  in  his  seminal  1949  work  White  Collar  Crime,  that  "practically  all 
large  corporations  engage  in  illegal  restraint  of  trade,  and  .  .  .  from  half  to 
three-fourths  of  them  engage  in  such  practices  so  continuously  that  they  may 
properly  be  called  'habitual  criminals.'  " 

In  1961,  the  Harvard  Business  Review  surveyed  its  subscribers  on  the  issue 
of  business  ethics.  About  four  out  of  seven  respondents  to  one  question  be- 
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lieved  that  businessmen  "would  violate  a  code  of  ethics  whenever  they  thought 
they  could  avoid  detection."  When  asked,  "In  your  industry,  are  there  any 
[accepted  business]  practices  which  you  regard  as  unethical?",  four-fifths  re- 
sponded afiirmatively.  That  same  year,  a  General  Electric  executive  sentenced 
to  jail  for  conspiring  to  fix  prices  asserted,  "Sure  collusion  was  illegal,  but  it 
wasn't  unethical." 

A  questionnaire  sent  out  to  the  Presidents  of  Fortune's  top  100  industrials  by 
a  group  of  lawyers  under  my  supervision  asked  recipients  if  they  agreed  with 
this  last  statement ;  over  a  quarter  of  those  responding  concurred.^ 

But  whafs  unethical  often  is  illegal.  Take  antitrust  crime,  the  sabotage  of 
economic  competition.  Antitrust  offenses  include  price-fixing,  market  divisions, 
and  exclusionary  boycotts — all  of  which  result  in  inflated  consumer  prices,  in- 
flated corporate  returns  and  often  rewarded  inefiiciencies.  The  possible  penal- 
ties according  to  the  Sherman  Antitrust  Act :  up  to  a  year  in  jail  and/or  a 
$50,000  fine  per  violation. 

How  prevalent  is  antitrust  crime?  There  have  been  no  systematic  studies 
conducted.  Although  the  number  of  criminal  antitrust  cases  prosecuted  each 
year  by  the  Justice  Department  is  small  (due  largely  to  their  meager  re- 
sources)— averaging  25  a  year  from  1960  to  1964,  and  11  a  year  from  1965  to 
1970 — the  total  number  of  industries  involved  in  criminal  antitrust  acts  in  the 
past  30  years  is  quite  large.  Nearly  every  conceivable  industry  has  been  af- 
fected, from  milk  and  bread  to  heavy  electrical  equipment,  from  lobster  fishing 
and  the  cranberry  industry  to  steel  sheets  and  plumbing  fixtures.  This  large 
volume  plus  the  fact  that  the  industries  implicated  are  in  no  significant  way 
unlike  others,  lead  some  analysts  to  conclude  that  their  illegal  acts  are  prac- 
ticed elsewhere — without  detection. 

One  businessman  testifying  before  the  Federal  Trade  Commission  admitted 
to  the  prevailing  situation  : 

"When  two  businessmen  get  together,  whether  it  is  a  chain  institute  meeting 
or  a  bible  class  meeting,  if  they  happen  to  belong  to  the  same  industry,  just  as 
soon  as  the  prayers  have  been  said,  they  start  talking  about  the  conditions  in 
the  industry,  and  it  is  bound  definitely  to  gravitate,  that  talk,  to  the  price 
structure  in  the  industry.  What  else  is  there  to  talk  about V"- 

After  the  electrical  mannfact"urers  were  coiivicttMl.  the  president  of  AIIpii  Brad- 
ley, Inc.,  one  of  those  involved,  said :  "No  one  attending  the  gatherings  was  so 
stupid  he  didn't  know  the  meetings  were  in  violation  of  the  law.  But  it  is  the 
only  way  business  can  be  run.  It  is  free  enterprise."  s 

The  vast  scale  of  the  electrical  manufacturing  conspiracy  of  1961,  Involving 
nearly  every  firm  in  that  industry,  startled  many  complacent  antitrust  watch- 
ers who  had  intoned  that  price-fixing  was  nonexistent,  even  unnecessary,  in  an 
oligopolistic  industry.  The  eonimeut  l)y  a  defendant  in  that  case,  that  "C{)iisi»ir- 
acy  is  just  as  much  'a  way  of  life'  in  other  fields  as  it  was  in  electrical  equip- 
ment." made  observers  wonder  how  many  other  industries  were  price-rigged. 
Our  antitrust  study  The  Closed  Enterprise  System  asked  the  presidents  of  For- 
tune's top  1000  firms  how  many  agreed  with  this  assertion.  Nearly  60  percent 
of  those  answering  (100)  concurred  that  "many  .  .  .  price-fix."  And  the  only 
scholarly  attempt  to  estimate  the  extent  of  pricefixing  concluded  in  the  North- 
western  Law  Review  that  "it  is  apparent  that  price  fixing  is  quite  prevalent  in 
American  business."  * 

Federal  enforcement  each  year  attacks  only  a  small  number  of  antitrust 
criminal  activities.  The  pattern  and  consistency  of  violations,  when  combined 
with  the  inadequate  budget  of  the  Antitrust  Division,  has  led  two  well-placed 
observers  20  years  apart  to  come  to  identical  conclusions :  Attorney  General 
Tom  Clark  said  in  1949  that,  "the  effectiveness  of  the  enforcement  of  the  anti- 
trust laws  is  sort  of  like  an  iceberg  .  .  .  about  96%  imder  water"  ;  ^  and  in 
1970  Harold  Kohn,  a  noted  plaintiff's  antitrust  counsel,  told  a  Senate  subcom- 
mittee that,  based  on  the  number  of  violations  which  are  discovered,  "I  would 
suspect  what  we  unearth  is  like  the  tip  of  the  iceberg  and  the  rest  is  below 
the  surface."  ^ 

While  antitrust  crime  may  seem  only  remotely  relevant — esoterica  to  be  un- 
raveled by  economists  but  surely  not  consumers — its  impact  on  corporations 
and  the  public  is  direct  and  vast.  An  international  quinine  cartel  cornered  the 
world  market  in  the  early  sixties,  raising  the  price  of  quinine  from  37(i5  an 
ounce  to  $2.13,  thereby  pricing  it  beyond  the  means  of  patients  who  needed  it 
to  restore  natural  heart  rhythm.  "I  cannot  continue  to  pay  these  high  prices 
Footnotes  at  end  of  statement. 


3007 

for  quinine,"  complained  one  elder  citizen  to  a  Senate  subcommittee,  "yet  my 
doctor  tells  me  I  cannot  live  without  it."  Between  1953  and  1961,  100  tablets  of 
the  antibiotic  tetracycline  cost  as  little  as  $1.52  to  manufacture  but  retailed 
for  about  $51 ;  ten  years  later,  after  congressional  hearings  and  a  criminal  in- 
dictment exposed  a  conspiracy  among  some  of  the  nation's  largest  drug  houses, 
the  retail  price  for  the  same  quantity  was  approximately  $5.  While  the  aver- 
age American  paid  about  20^  for  a  loaf  of  bread  in  1964,  the  Seattle  consumer 
was  paying  24(^.  or  20  percent  more,  due  to  a  local  price-fixing  conspiracy, 
which  was  finally  ended  by  a  Federal  Trade  Commission  ruling;  it  was  esti- 
mated that  consumers  in  the  Seattle  area  were  overcharged  by  $35  million. 
The  electrical  price-fixing  cases  of  1961  saw  seven  corporate  officials  sent  to 
jail  (20  others  got  .suspended  sentences).  Seven  billion  dollars  of  equipment 
sales  were  implicated  during  the  conspiracy,  and  more  money  was  stolen  by 
this  one  suite  crime  than  all  the  street  crime  for  that  year  combined.  One  un- 
indicted  official,  paraphrasing  Oscar  Wilde,  said  "the  boys  could  resist  every- 
thing but  temptation."  Or  as  Woody  Guthrie  sang  in  "Pretty  Boy  Floyd,"  "As 
through  this  world  I've  rambled/I've  seen  lots  of  funny  men/Some  rob  you 
with  a  six  gun/And  some  with  a  fountain  pen." 

The  business  community  takes  umbrage  at  such  estimates.  They  often  see 
antitrust  as  antibusiness  and  are  dismayed  by  laws  which  make  some  of  their 
clan  out  to  be  criminals.  John  T.  Caliill,  well-known  Wall  Street  lawyer,  pro- 
tested in  1952  against  the  bringing  of  any  criminal  cases,  giving  as  one  reason 
that  they  aided  Communist  propaganda.''  More  recently  the  president  of  Mor- 
ton Salt  told  a  business  group  what  many  of  their  ilk  feel :  that  all  business- 
men should  band  together  to  support  any  of  their  number  accused  of  an  anti- 
trust violation,  and  that  any  successful  defense  of  an  antitrust  suit  is  a 
victory  for  business  as  a  whole.  The  general  complaints  of  businessmen  against 
antitrust  prosecutions  follow : 

(1)  "The  law  is  so  complex  that  an  innocent  businessman  could  be  in- 
dicted." This  canard  is  contradicted  by  actual  enforcement.  Cases  are  filed  only 
against  clearly  established  violations  (the  so-called  per  se  cases)  and  only 
against  individuals  who  broke  the  law  knowingly.  Furthermore,  one  suspects 
that  a  large  reason  for  the  very  high  percentage  of  no-contest  pleas  in  crimi- 
nal cases  is  that  the  defendants  were  caught  and  knew  it.^ 

(2)  "There  is  no  moral  wrongdoing  to  justify  criminal  sanctions."  When 
labor  leaders  violate  the  trust  of  their  union  members  by  appropriating  funds, 
all  would  agree  that  a  criminal  and  immoral  breach  has  occurred.  Breach  of 
consumer  trust,  by  corporations  who  appropriate  additional  profits  by  means  of 
price-fixing,  is  equally  blameworthy.  The  nature  of  the  crime  is  complex,  the 
harm  vast  but  diff'use,  and  the  victim  not  readily  apparent.  But  the  damage  is 
real,  often  involving  millions  and  billions  of  dollars  transferred  from  consumer 
pocketbooks  into  corporate  coffers.  And,  regardless  of  the  collar  color  of  the 
perpetrator,  antitrust  violations  do  involve  "moral  turpitude."  Lee  Loevinger, 
during  his  term  of  office,  expressed  this  view  well : 

It  should  now  be  clear  that  a  deliberate  or  conscious  violation  of  the  anti- 
trust laws  is  not  a  mere  personal  peccadillo  or  economic  eccentricity,  but  a  se- 
rious offense  against  society  which  is  as  immoral  as  any  other  act  that  injures 
many  in  order  to  profit  a  few.  Conspiracy  to  violate  the  antitrust  laws  is  eco- 
nomic racketeering  which  gains  no  respectability  by  virtue  of  the  fact  that  the 
loot  is  secured  by  stealth  rather  than  by  force.^ 

(3)  "The  defendants  are  not  criminals  but  respected  citizens."  So  were 
Bobby  Baker  and  Billy  Sol  Estes,  until  caught.  To  the  extent  that  many  busi- 
nessmen and  much  of  the  piiblic  holds  this  view,  the  Justice  Department  and 
the  media  have  failed  to  communicate  the  pervasiveness  and  impact  of  corpo- 
rate crime.  Justice  Department  press  releases  luridly  describe  names  and  indi- 
vidual charges  against  organized-crime  defendants— but  not  against  antitrust 
indictees ;  and  there  is  often  lavish  pretrial  publicity  in  the  political-dissident 
cases — but  not  in  antitrust  cases.  Coverage  of  white-collar  crime  is  constantly 
underplayed  by  the  media  as  compared  to  the  street  crimes — murder,  rape, 
drugs,  and  demonstrations — which  dramatically  grab  the  headlines. 

(4)  "The  spectacle  of  a  trial  is  severely  damaging  to  a  defendant,  even  if 
later  acquitted."  However  true,  it  is  an  ancillary  cost  of  all  criminal  enforce- 
ment. The  only  way  to  avoid  it  is  not  to  indict  anyone,  or  guarantee  that  only 
the  guilty  are  indicted — which  is  the  purpose  of  a  trial.  Yet  even  the  extent  of 
this  complaint  is  slim :  in  the  past  two  decades  fully  88%  of  those  indicted 
were  convicted. 

Footnotes  at  end  of  statement. 
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What  are  the  countervailing  costs  which  could  dissuade  antitrust  crime? 
There  are  four  basic  sanctions — imprisonment,  criminal  fines,  treble  damages 
and  loss  of  good  will.  Yet  cushioning  their  sting  is  an  effective  combination  of 
oflieial  impediments :  the  pattern  of  Justice  Department  enforcement,  the  fre- 
quent settlement  of  criminal  cases  by  so-called  "no-contest  pleas,"  and  general 
judicial  hostility. 

The  antitrust  budget  of  the  Justice  Department  is  slender  ($12  million  for 
1973,  or  l/20th  of  Procter  &  Gamble's  advertising  budget),  and  the  percentage 
of  criminal  cases  it  files,  as  opposed  to  civil,  is  declining:  for  1940-1949,  59 
percent  of  all  cases  were  criminal ;  in  1950-1959,  4S  percent  and  in  1960-1969, 
31  percent.* 

By  a  no-contest  plea  a  defendant  admits,  without  trial  that  he  committed 
the  alleged  offense.  Theoretically,  it  can  subject  the  defendant  to  the  same 
fines  and  sentences  as  if  he  had  pleaded  guilty.  In  fact,  judges  sentence  far 
more  leniently  after  a  nolo  plea  than  after  a  guilty  plea  or  guilty  conviction, 
and  the  press  and  public  tend  to  treat  a  defendant  entering  a  nolo  plea  as 
having  technically  violated  the  law,  but  not  seriously.  Most  significantly,  a 
nolo  plea  counts  as  a  "consent  decree"  under  Section  5(a)  of  the  Clayton  Act, 
which  says  that  "consent  judgments  or  decrees  entered  before  any  testimony 
has  been  taken  "are  not  prima  facie  evidence  in  later  civil  proceedings.  If 
later  plaintiffs  seeking  damages  from  the  defendants  could  refer  to  an  earlier 
admission  of  criminal  guilt  by  defendants  as  proof  that  they  are  liable  for 
provable  damages,  the  plaintiffs'  case  would  be  greatly  benefited.  This  can  be 
done  with  a  guilty  plea  or  an  adjudication  of  guilty,  but  not  a  no-contest  plea. 
This  freedom  from  later  liability  is  a  key  motive  for  the  frequency  with  which 
defendants  plead  no  contest.  "Its  value  to  defendants  is  incalculable,"  con- 
cludes a  Yale  Law  Journal  article  on  the  subject. ^^ 

In  the  history  of  the  antitrust  laws,  73%  of  all  convictions  have  been  via 
nolo  contendere.^^  (In  the  past  decade  it  has  been  79%.)  Judges  usually  over- 
I'ule  government  objections  to  disposing  of  a  criminal  case  by  such  a  mild  re- 
buke. Between  fiscal  1960  and  fiscal  1970,  courts  accepted  nolo  please  in  95% 
of  the  cases  where  the  government  opposed  it.^^ 

Judges  should  not  be  wary  of  refusing  nolo  offerings  fearing  lengthy  trials, 
because  the  defendants  may  still  choose  to  plead  guilty  (which  is  considered 
prima  facie  evidence).  Of  the  25  cases  recorded  between  1954  and  1964  where 
courts  refused  nolo  contendere  pleas,  the  defendants  subsquently  pleaded 
guilty  in  at  least  15.  And  when  trials  do  occur,  they  may  be  an  invaluable  con- 
tribution to  criminal  enforcement.  Legal  philosopher  Lou  Fuller  has  argued 
that  in  relation  to  white-collar  crimes,  "there  is  a  fairly  respectable  view,  espe- 
cially espoused  by  certain  psychoanalysts,  that  the  public  trial  and  condemna- 
tion of  the  criminal  serves  the  symbolic  function  of  reinforcing  the  public 
sense  that  here  are  certain  acts  that  are  fundamentally  wrong,  that  must  not 
be  done."  This  view  is  especially  applicable  when  many  violate  the  law  and 
few  consider  the  action  wrong.  "In  such  a  moral  atmosphere,"  Fuller  contin- 
ues, "it  may  be  argued,  men  need  to  have  their  sense  of  guilt  restored." 

Judges  show  their  hostility  to  antitrust  in  ways  other  than  accepting  such 
sanctionless  settlements.  Maximum  fines  or  jail  sentences  are  rarely  Imposed ; 
defense  counsel  are  treated  cordially,  government  counsel  with  dispatch  and 
disdain.  For  many  judges,  a  business  defendant  looks  like  the  judge,  may  be- 
long to  the  same  country  club,  or,  at  the  very  least,  is  the  kind  of  client  he 
represented  in  his  former  law  practice.  (One  lawyer  said  in  an  interview  that 
"it  is  best  to  find  the  judge's  friend  or  law  partner  to  defend  an  antitrust  cli- 
ent— which  we  have  done.")  For  others  antitrust  is  unimportant.  One  district 
court  judge  proudly  admitted  that  "antitrust  laws  are  a  part  of  America's 
romantic  dream,  which  can  never  be  realized  ...  in  a  modern  industrial  sys- 
tem." 

While  enforcement  patterns,  no-contest  plea  and  antagonistic  judges  reduce 
the  deterrent  potential  of  the  four  basic  antitrust  sanctions,  each  one  is  al- 
ready perforated  with  problems : 


*In  fiscal  1970.  and  1071.  Rioh.Trd  McLaren  and  .Tohn  INIitchpll  filed  a  total  of  17 
criminal  cases  or  14%  of  the  12.''>  total  cases  broiisht.  Of  the  criminal  cases  filed  and  dis- 
posed of  from  1890  to  1969  57%  have  been  settled  by  acceptance  of  a  nolo  contendere 
fno-contest>  plea.  21%  by  a  guilty  plea  or  conviction,  and  22%  by  acquittals  and  dis- 
missals. Adding  the  first  two  statistics,  there  has  been  a  78%  conviction  rate  In  all 
criminal  antitrust  cases  brought  in  the  80  years  of  antitrust  history.  While  the  number 
of  criminal  cases  brought  has  recently  decreased,  the  conviction  percentage  has  gone 
up  :  from  78%  in  the  1940s,  to  89%  in  the  1950s  and  88%  in  the  igeOs.^" 

Footnotes  at  end  of  statement. 
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(1)  Imprisonment.  The  likelihood  of  a  white-collar  antitrust  criminal  spend- 
ing time  in  prison  is  near  nil.  Even  in  the  1940s,  when  a  record  number  of 
criminal  cases  were  filed,  there  was  not  one  case  where  a  defendant  was  ac- 
tually incarcerated.  Since  1S90,  4<j1  individual  defendants  have  been  sentenced 
to  prison. 1*  Most  were  labor  racketeers  or  mixed  violence  with  a  labor  or  man- 
agement scheme.  In  all  but  26  criminal  cases  between  1890  and  19G9,  according 
to  Richard  Posner,  the  sentences  were  immediately  suspended.  Of  these  re- 
maining 26,  only  three  involved  pure  price-fixing  by  businessmen.  The  first 
prison  sentence  ever  actually  served  for  pure  price-fixing  by  businessmen  (i.e., 
without  the  involvement  of  labor  or  violence)  occurred  in  1959.  From  fiscal 
1!)()0  to  fiscal  1970  there  have  been  only  two  cases,  out  of  188  criminal  cases 
brought  (counting  all  the  electrical  equipment  cases  as  one),  where  some  busi- 
ness defendants  have  served  jail  sentences  of  from  one  to  60  days :  the  electri- 
cal-equipment cases  and  the  plumbing  fixtures  case. 

The  reason  for  the  absence  of  prison  terms  are  multiple.  The  Antitrust  Divi- 
sion often  reserves  jail  recommendations  for  big  cases,  and  then  gets  them  in 
neither  the  big  nor  the  small  since  judges  are  unimpressed  that  sentences  were 
not  requested  in  earlier,  smaller  cases.  The  Division  also  prefers  indicting  cor- 
porations rather  than  individuals  because  (a)  it  is  easier  to  prove  institutional 
guilt  than  personal  guilt,  and  because  (b)  juries  are  often  loath  to  sentence  a 
white-collar  defendant  to  prison.  Alan  DershoM'itz,  professor  of  law  at  Har- 
vard, taking  note  of  the  prior  point,  wrote  that  "becaiise  the  corjioration  is  a 
term  on  a  very  iiigh  level  of  abstraction,  it  frequently  tends  to  conceal  the  real 
actors  in  a  given  situation."  ^^ 

Point  (b)  is  obvious  to  Division  trial  attorneys.  It  is  difficult  to  convince  12 
jurors  that  a  mass  of  economic  data,  interspersed  by  some  conduct  by  the  de- 
fendants, equals  criminal  guilt  beyond  a  reasonable  doubt.  Yet  even  when  the 
evidence  is  strong,  a  form  of  jury  nullification  can  occur  where  the  jurors  re- 
alize that  a  well-dressed,  white,  vrealthy,  articulate  father  of  three  might  ac- 
tually go  to  jail  with  unkempt,  nonwhite,  poor,  uneducated  street  criminals.  At 
times,  when  a  jury  has  been  told  that  a  corporation  can  only  act  through  its 
agents,  and  that  if  the  individual  agents  are  innocent  the  corporation  cannot 
be  guilty,  the  jury  has  still  acquitted  the  individuals  and  convicted  the  corpo- 
rations. Such  non  sequiturs  lead  some  courts  to  rue.  "We  cannot  understand 
how  the  jury  could  have  acquitted  all  of  the  individual  defendants.  As  a  mat- 
ter of  logic,  reconciliation  ...  is  impossible"  ^^  and,  "How  an  intelligent  jury 
could  have  acquitted  any  of  the  defendants  we  cannot  conceive."  i" 

The  fundamental  reason  why  the  Sherman  Act  has  not  been  effective,  how- 
ever, is  again  the  judicial  bench.  .ludges  simply  do  not  like  to  send  business- 
men to  jail.  District  Court  Judge  John  Lord,  when  sentencing  convicted  school 
suppliers  in  an  early  1960s  antitrust  case,  said,  "All  are  God-fearing  men, 
highly  civic-minded,  who  liave  spent  lifetimes  of  sincere  and  honest  dedication 
and  service  to  their  families,  their  churches,  their  country  and  their  communi- 
ties. ...  I  could  never  send  Mr.  Kurtz  to  jail."  When  judges  were  asked  "Why 
do  so  few  convicted  Sherman  Act  violators  ever  serve  jail  sentences?"  in  a  re- 
cent questionnaire  my  staff  sent  to  all  district  court  judges,  some  of  the  typi- 
cal replies  were:  "recidivism  is  unlikely,"  "violators  are  not  hardened 
criminals,"  "defendants  are  victims  of  economic  forces,"  and  "not  clear  in  cor- 
porate case  that  guilty  ones  are  in  court." 

This  leniency  toward  corporate  criminality  contrasts  with  the  often  sadistic 
sentences  imposed  on  street  criminals.  A  year  after  seven  electrical  manufac- 
turers were  sent  to  jail  for  30  days  apiece,  a  man  in  Asbury  Park,  New  Jersey 
stole  a  $2.98  pair  of  sun  glasses  and  a  $1  box  of  soap  and  was  sent  to  jail  for 
four  months ;  in  Dallas  one  Joseph  Sills  received  a  1000-year  sentence  for 
stealing  $73.10.  Many  states  send  young  students  who  are  marijuana  first  of- 
fenders to  jail  for  five  to  ten  year  terms.  But  the  total  amount  of  time  spent 
in  jail  by  all  businessmen  who  have  ever  violated  the  antitrust  laws  is  a  little 
under  two  years. 

(2)  Criminal  Fines.  From  1890  to  1955  the  maximum  Sherman  Act  fine  was 
$5000  per  violation ;  in  1955  it  was  increased  to  $50,000  per  violation.  Both  are 
insignificant,  dwarfed  by  the  $49  million  average  net  income  for  each  of  the 
top  500  industrial  firms  in  1969.  Moreover,  the  actual  fines  levied  are  usually 
far  below  the  maximum  possible.  Between  1946  and  1953,  for  example,  the  av- 
erage Sherman  Act  fine  was  $2600.^^  Despite  the  tenfold  increase  in  possible 
penalties  in  1955,  between  1955  and  1965  corporate  fines  averaged  only  $13,420 

Footnotes  at  end  of  statement. 
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and  individual  fines  $3,365.  (The  $50,000  fine  is  even  small  by  vrhite  collar 
standards.  For  example,  the  Nixon  Environmental  Program,  if  passed,  vt^ould 
allovs^  court-imposed  fines  as  high  as  $50,000  per  day  for  a  second  violation  of 
vpater  quality  standards.)  Lee  Loevinger,  former  antitrust  division  chief,  has 
described  GE's  $437,500  total  fine  in  the  electrical  cases  as  "no  more  severe 
than  a  $3  ticket  for  overtime  parking  for  a  man  with  a  $15,000  income."  While 
some  court-imposed  fines  achieve  compensation  and  others  seek  deterrence,  an- 
titrust fines  do  neither. 

(3)  TreMe  Bamage  Suits  Such  actions  could  be  a  great  deterrent  to  price- 
fixing.  The  theory  is  that  any  person  v,-ho  can  prove  dam.ages  from  tlie  illegal 
antitrust  conspiracy  can  then  recover  three  times  his  damages  from  the  corpo- 
rate defendant.  The  multi-fold  return  was  intended  to  spur  the  bringing  of 
such  private  suits,  which  would  both  penalize  the  violator  and  indemnify  the 
victim.  But  for  a  number  of  reasons — the  high  rate  of  no-contest  pleas,  the  dif- 
ficulty of  proving  actual  damage,  the  reluctance  of  many  harmed  companies  to 
sue  a  brother  firm,  and  procedural  obstacles — private  treble  damage  suits  have 
never  realized  their  potential.  A  recent  Yale  Laxo  Journal  article  concluded 
that  "in  the  overwhelming  majority  of  all  cases  in  which  the  government  con- 
vinced a  court  that  a  violation  of  tlie  antitrust  laws  had  been  committed,  the 
convicted  corporation  paid  nothing  to  private  claimants  in  the  form  of  dnmages  or 
settlement."  ^® 

(4)  Goodwill  A  potentially  powerful  deterrent  occurs  when  a  corporation's 
goodwill  is  damaged  by  an  antitrust  conviction.  Corporations  may  not  mind 
paying  minor  sums  out  of  their  profits  but  do  object  if  their  reputation  is  bes- 
mirched in  consumers'  minds.  Lack  of  interest  by  tlie  news  media  eases  the 
pain  of  this  informal  stigma.  And.  as  already  stressed,  "nolo"  does  not  ring  in 
peoples'  minds  as  does  "guilty."  Therefore,  business  firms  and  law  firms  try  to 
perpetuate  the  fiction  that  a  nolo  plea,  while  legally  an  admission  of  guilt, 
really  concedes  nothing  at  all,  or  even  that  a  guilty  plea  doesn't  mean  quite 
that.  Former  Attorney  General  Herbert  Brownell  represented  Westinghouse 
during  the  1961  courtroom  proceedings.  Upon  pleading  his  client  guilty  to 
seven  counts,  he  had  the  pluck  to  assert  that  Westinghouse  "does  not  admit 
the  allegation  of  any  of  these  indictments,  but  is  simply  changing  its  pleas  for 
the  purpose  of  promptly  disposing  of  pending  litigation."  20 

In  sum,  the  network  of  sanctions  that  aim  to  deter  antitrust  criminality 
does  not  outweigh  the  possible  benefits  to  the  violator.  The  meager  fines  im- 
posed, and  even  treble  damage  payments,  become  merely  costs  of  doing  busi- 
ness. Based  on  six  case  studies,  including  offending  firms  who  had  their  dam- 
age payments  trebled,  a  study  by  the  Law  Department  of  New  York  City 
concluded :  "Indictment  by  a  federal  grand  jury  punishment  inflicted  through 
criminal  action,  the  payment  of  trebled  damnges  resulting  from  civil  trials,  all 
legal  costs  incurred  in  the  process,  n-one  of  these  nor  any  comhination  of  them 
succeeds  today  in  denying  the  price  fixer  a  profit  realization  at  least  double  a 
normal  level."  (emphasis  supplied)^ 

This  view  is  corroborated  by  other  interested  authorities.  Robert  F.  Lanzil- 
lotti  and  Joel  Dirlam  argued  that  for  the  rational  businessmen  interested  in 
profit  maximization,  "antitrust  involvement  may  even  mean  a  sizable  profit 
factor  and  reliable  revenue  stabilizer."  --  W.  Bruce  Erickson  of  the  University 
of  Minnesota  conducted  a  careful  study  of  the  possible  profitaljility  of  price- 
fixing  based  on  four  factors:  the  likelihood  of  getting  caught;  the  proportion 
of  sales  involved  in  the  treble-damage  litigation ;  the  length  of  time  between 
discovery  of  the  violation  and  the  payment  of  damages ;  and  the  relationship 
between  profits  derived  by  the  violator  and  the  judge's  or  jury's  evaluation  of 
single  damages.  Even  assiiming  that  all  antitrust  violations  are  detected.  Er- 
ickson concluded  that  "the  typical  violation  may  be  profitable."  When,  more 
realistically,  the  probability  of  detection  is  assumed  to  be  50%  or  far  less?,  "in 
all  cases  .  .  .  antitrust  violations  are  profitable,  even  after  the  possibility  of 
treble  damage  payments  is  considered  .  .  .  [T]he  profitability  of  violations  in 
high-return  industries  is  impressive."  -^ 

In  America.  Inc.,  crime  pays. 

A  combination  of  new  measures  could  ease  antitrust  crimes  into  near  extinc- 
tion. All  are  predicated  on  an  obvious  fact  about  this  genre  of  crime :  viola- 
tions are  neither  spontaneous  nor  ad  hoc,  bvit  are  carefully  planned  out  by  in- 
telligent people  weighing  the  benefits  and  risks.  It  is  with  just  such  calculating 
individuals  that  strong  penalties  can  be  successful  deterrents. 

Footnotes  at  end  of  statement. 
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(1)  Most  importantly,  antitrust  crime  must  be  brought  within  the  purview 
of  the  proposed  revisions  to  Title  IS.  Given  the  prevalence  and  costs  of  anti- 
trust illegality,  it  should  be  a  Class  C  felony,  thereby  invoking  related  sections 
of  the  code — regarding  probation,  the  "parole  component,"  imprisonment,  fines, 
and  disqualification  from  exercising  organization  functions.  For  those  who 
presently  scoff  at  antitrust  crime  as  merely  a  misdemeanor,  this  incorporation 
would  properly  stress  the  seriousness  of  such  offenses.  A  Class  C  felony  would 
treat  antitrust  crime  as  it  treats  securities  violations  (§1772),  an  analogous 
business  crime.  The  mechanism  of  incorporation  can  be  simply  accomplished : 

§1774.  Antitrust  Violations.  A  person  is  guilty  of  a  Class  C  felony  if  he 
knowingly  does  anything  declared  per  se  unlawful  in  15  U.S.C.l. 

( )nly  the  so-called  per  .vc  Slierman  Act  offenses  would  be  included,  those  which 
have  been  so  clearly  held  criminal  by  courts  that  potential  violators  have  ade- 
quate forewarning.  A  special  supplemental  section  could  precisely  define,  based 
on  existing  judicial  precedent,  such  per  se  offenses ;  price-fixing,  territorial  di- 
vision of  markets,   certain  tying  arrangements,  and  certain  group  boycotts. 

(2)  As  already  discussed  not  only  is  the  Sherman  Act's  $50,000  per-count 
maximum  very  low  in  relation  to  the  potential  gain,  but  so  is  the  actual  fine 
assessed.  Section  3301  (2),  providing  for  a  fine  twice  the  gain  or  twice  the  loss 
to  the  victim,  moves  to  correct  this  historic  under-fining  of  business  defend- 
ants ;  but  it  is  still  permissive,  saying  the  defendant  "may"  be  so  fined.  Given 
the  history  of  judicial  solicitude  toward  fining  corporate  defendants  and  mak- 
ing them  disgorge  their  illegal  gains,  one  fears  that  the  relatively  meager 
S3301(l)(b)  penalty  of  $5,000  (which  seems  aimed  at  individual  rather  than 
organizational  defendants)  would  be  imposed  instead;  this  is  even  less  than 
the  present  Sherman  Act  ceiling.  Since  studies  have  shown  that  a  successful 
price-fix  can  inflate  consumer  prices  25%  or  more  over  the  competitive  level,  I 
would  suggest  that  a  minimum  fine  of  one  percent  of  the  corporation's  sales 
receipts  for  the  years  of  the  conspiracy  (subsidiaries  taken  separately)  would 
help  make  the  penalty  fit  the  crime.  Within  the  judges  discretion,  it  could  in- 
crease to  10%  based  on  the  success  of  the  conspiracy  and  on  whether  the  vio- 
lator is  a  recidivist.*  This  10%  maximum  is  precisely  the  maximum  penalty 
that  the  Common  Market  provides  for  antitrust  crime.  With  serious  financial 
penalties  built  into  the  fabric  of  enforcement,  the  profit  motive  itself  could  be 
adequate  incentive  to  self-regulate  the  system  into  compliance.  Studies  should 
also  be  conducted  of  the  antitrust  fine  system  of  Canada,  which  has  no  maxi- 
mum whatsoever. 

(3)  While  Mr.  Silbergeld  will  discuss  it  in  more  detail  later,  I  concur  with 
the  alternative  "recklessly  tolerated"  language  of  §402(1)  [a].  It  can  signifi- 
cantly encourage  antitrust  compliance  in  corporate  bureaucracies  which  so  di- 
vide up  responsibility  that  often  no  one  but  the  legal  fiction  called  a  corpora- 
tion bears  the  blame.  The  reckless  toleration  of  an  antitrust  offense  should 
give  rise  to  personal,  and  not  merely  institutional,  liability. 

(4)  I  also  support  §3502,  "Disqualification  From  Exercising  Organization 
Functions."  Just  as  the  Landrum-Grifiin  Act  ousts  labor  leaders  from  their  po- 
sitions for  criminal  convictions,  any  member  of  management  who  obtains  a 
criminal  record  relating  to  his  duties  should  be  deprived  of  his  official  posi- 
tion for  a  period  of  time. 

(5)  Some  states,  including  the  home  of  corporations,  Delaware,  permit  In- 
demnification by  corporations  where  the  firm  assumes  the  burden  of  fines  im- 
posed on  its  agents  or  litigation  expenses  paid  out  by  them.  So  that  the 
individual  should  suffer  the  sting  of  liability  for  his  personal  wrongs,  federal 
legislation  should  preempt  state  law  to  forbid  indemnification  of  punitive  fines 
for  federal  antitrust  violations. 

(6)  Since  the  nolo  contendere  plea  has  become  a  judicial  escape  hatch  for 
many  business  defendants,  it  should  be  conditioned  on  the  approval  of  the 
Government.  If  it  thinks  the  offense  serious  enough,  it  should  be  able  to  insist 
that  the  defendant  plead  guilty  or  go  to  trial.  Or  in  the  alternative,  and  more 
simply,  twlo  contendere  pleas  should  be  prima  facie  evidence  of  legal  liability 
in  later  private  actions. 


*  Increased  penalties  for  white  collar  recidivists  are  appropriate  for  both  prison  terms 
and  fines.  An  antitrust  recidivist  whetlier  individual  or  corporate,  should  be  analogized  to 
those  "habitual,"  "organized"  criminals  dealt  with  in  Title  X  of  the  Organized  Crime 
Control  Act  of  1970.  W'hen  such  oflfenders.  balancing  the  risks  and  benefits,  get  repeatedly 
convicted,  an  increasing  scale  of  penalties  may  be  the  only  successful  deterrent. 
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Finally,  and  generally,  corporations  can  help  encourage  antitrust  compliance 
by  desisting  from  the  imposition  of  impossible  demands  and  pressures  on  mid- 
dle rank  executives,  the  kind  which  can  only  compel  them  to  fix  prices  in 
order  to  reach  projected  profit  margins.  What  did  lead  John  H.  Chiles — a  divi- 
sion manager  at  Westinghouse,  57  years  old,  a  senior  warden  of  his  local  Epis- 
copal church,  vice  president  of  his  United  Fund  drive,  and  according  to  his 
lawyer,  "the  benefactor  of  charities  for  crippled  children  and  cancer  victims" 
— to  meet  illegally  with  his  competition?  No  doubt  there  was  a  breakdown  of 
personal  morality,  but,  as  Chiles's  lawyer  also  argued,  "There  is  such  a  thing 
as  business  compulsion  .  .  .  there  is  such  a  thing  as  atmosphere;  there  is  such 
a  thing  as  knowing  acquiescence  in  a  situation."  The  top  executives  in  the 
electrical  firms  were  never  indicted  or  convicted.  Instead,  just  two  months  be- 
fore sentencing  of  his  subordinates  began,  chairman  Ralph  Cordiner  was  se- 
lected as  the  National  Association  of  Manufacturers'  man  of  the  year. 
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15  Note,  "Increasing  Communitv  Control  over  Corporate  Crime— A  Problem  in  the  Law 
of  Sanctions,"  71  Yale  L.  J.  280  (1961). 

ic  United  States  v.  General  Motors,  121  P.  2d  376,  411  (7th  Cir.  1941). 

^''United  States  v.  Austin-Bagley  Corp.,  31  F.  2d  229,   233    r2d  Cir.  1929). 

1^  Clabault  and  Burton,  Sherman  Act  Indictments  40  (Supp.  1967). 

I'Note,  71  Yale  L.  J.  280  (1961). 

2"  N.Y.  Times,  December  9,  1960,  at  22. 

=1  H.N.  McMenimen,  Jr.  High  Profltnhilitij-The  Reward  for  Price-Fixing  1  (1969). 
(These  statistics  do  not  take  account  of  the  1969  Tax  Reform  Act,  which  permitted  only 
one-third  of  the  treble  damages  to  be  deductible.) 

2=  Lanzillotti  and  Dirlam,  Optimiim  Engagement  in  Antitrust  Risks  unpublished  manu- 
script, p.  2. 

-^  Erickson,  Dissolution  and  Treble  Damages  in  Private  Antitrust,  unpublished  manu- 
script, p.  11. 


Comments  ox  Corporate  and  Individual  Criminal  Liability 

(By  Mark  Silbergeld,  Esq.,  Public  Interest  Research  Group  Washington,  D.C.) 
To  adequately  contain  corporate  crime,  the  definition  of  corporate  criminal 
liability  should  include,  among  other  things,  liability  for  criminal  acts  ratified 
by  tlie  corporation  and  liability  for  acts  recklessly  tolerated  in  violation  of  a 
duty  to  maintain  adequate  supervision.  Section  402,  if  alternate  subsection 
(1)  (a )  is  adopted,  meets  this  definitional  requirement. 

If  the  organization  is  not  liable  for  recklessly  tolerated  criminal  acts,  there 
is  strong  incentive  to  delegate  re.sponsibility  to  individuals  under  conditions  of 
pressure  which  invite  criminal  behavior.  Higlier  corporate  officials  can  then 
look  the  other  way  to  avoid  actual  knowledge  of  the  potentially  criminal  re- 
sults flowing  from  their  edicts.  The  corporation  is  thus  permitted  to  reap  the 
benefits  which  may  accrue  from  these  criminal  acts,  while  as.signing  all  of  the 
risks  involved  to  the  individual  employees  assigned  to  fulfill  such  corporation 
goals. 

The  suggestion  has  been  advanced  that  the  liability  for  reckless  toleration  is 
based  upon  a  circular  definition  which  creates  an  unavoidable  trap  for  the  cor- 


3013 

poration  because  if  the  criminal  act  occurs  the  supervision  has  been  ineffective. 
Section  402.  alternative  subsection  (1)  (a),  provides: 

...  a  corporation  may  be  convicted  of : 

(a)  any  offense  connnitted  in  furtherance  of  its  affairs  on  the  basis  of  con- 
duct done,  authorized,  requested,  commanded,  ratified  or  recklessly  tolerated  in 
violation  of  a  duty  to  maintain  effective  supervision  of  corporate  affairs  .  .  . 
This  objection  ignores  the  maxim  that  words  in  a  statute  are  not  meant  to  be 
redvmdant,  and  that  criminal  laws  are  to  be  interpreted  strictly.  Therefore,  the 
woi-ds  "'effective  supervision"  must  have  meaning  beyond  the  failure  to  have 
prevented  the  criminal  act.  The  prosecution  in  a  case  under  the  alternative 
Section  (1)  (a)  would  have  to  prove  that  the  duty  to  maintain  supervision  over 
specific  corporate  conduct  had  not  been  exercised.  It  would  also  have  to  prove 
that  the  failure  in  supervision  is  reckless.  Section  302(1)  (c)  defines  "reckless" 
as  : 

"...  conscious  and  clearly  unjustifiable  disregard  of  a  substantial  likeli- 
hood of  the  existence  of  the  relevant  facts  or  risks,  such  disregard  involving  a 
gross  deviation  from  acceptable  standards  of  conduct  .  .  .". 

This  is  not  an  easy  burden  to  prove,  and  involves  much  more  than  merely 
proof  that  the  crime  occurred  and  a  supervisor  failed  to  prevent  its  occur- 
rence. If  American  business  corporations  are  unable  to  avoid  failures  of  super- 
vision involving  conscious  and  unjustifiable  disregard  of  the  substantial  likeli- 
hood of  the  commission  of  a  crime,  under  circimistances  involving  the 
supervisor's  gross  deviation  from  acceptable  standards  of  conduct,  then  indeed 
these  additional  incentives  to  achieve  improved  supervision  are  needed. 

Section  403  basically  meets  the  requirements  for  an  adequate  definition  of 
individual  criminal  liability  for  acts  on  behalf  of  organizations.  There  is  the 
possibility,  however,  of  scapegoating  lower-level  oflBcials  and  employees  which 
could  be  obviated  by  a  sli.ght  expansion  of  Section  403(2).  That  Section  im- 
poses individual  criminal  liability  for  omissions  to  perform  duties  required  of 
the  organization  by  law.  The  duty  is  imposed  only  upon  the  organizational 
agent  who  is  primarily  accountable  for  the  subject  matter  to  be  discharged. 
There  is  neither  a  defense  based  upon  failure  of  organizational  superiors  to 
appropriate  or  disburse  funds  necessary  to  discharge  the  required  duty,  nor  is 
there  liability  for  such  failures  to  appropriate  or  disburse.  The  following  is 
recommended  as  a  substitute  Section  403(2)  : 

'■{2)  Omission.  Except  as  otherwise  expressly  provided,  whenever  a  duty  to 
act  is  imposed  upon  an  organization  by  a  statute  or  regulation  thereunder,  any 
officer,  employee  or  agent  of  the  organization  who  has  or  shares  primary  .re- 
sponsibility for  the  subject  matter  of  the  duty  or  for  appropriating  or  disburs- 
ing funds  necessary  for  performance  of  the  duty  is  legally  accountable  for  an 
omission  to  perform  the  required  act  or  to  appropriate  or  disburse  funds  neces- 
sary to  perform  the  required  act  the  same  extent  as  if  the  duty  were  imposed 
directly  upon  him.self." 

Section  403(4)  is  laudable  for  its  recognition  that  supervisory  oflicials  share 
with  functionary  officials  the  responsibility  for  failures  to  perform  duties  re- 
quired by  law.  However,  the  grading  of  "default  in  supervision"  violations  as 
Class  A  misdemeanors,  when  the  failure  to  perform  a  required  duty  constitutes 
a  felony,  seems  lax  in  the  situation  where  the  defendant  knew  or  should  have 
known  that  the  commission  of  a  felony  was  likely  to  result  from  his  default  in 
supervision.  The  following  is  recommended  to  be  substituted  for  the  final  sen- 
tence of  Section  403(4)  : 

"(4)  Default  in  Supervision.  .  .  .  Conviction  under  this  subsection  shall  be 
an  offense  of  the  same  class  as  the  offense  for  which  the  organization  can  be 
convicted  when  the  organization  can  be  convicted  of  a  misdemeanor,  and  a 
Class  A  misdemeanor  when  the  organization  can  be  convicted  of  a  felony ;  ex- 
cept that  conviction  under  this  subsection  when  the  organization  can  be  con- 
victed of  a  felony  shall  be  a  felony  of  the  same  grade  when  the  person  in  de- 
fault of  supervision  acted  willfully  in  his  default  of  supervision." 
When  organizational  officials  or  employees  act  or  fail  to  act  in  reckless 
disregard  of  the  likelihood  of  the  commission  of  a  felony  by  the  organization, 
there  is  no  reasonable  ground  for  downgrading  the  degi'ee  of  their  personal  re- 
sponsibility and  liability  below  that  of  the  organization.  Sucli  a  provision 
should,  I  believe,  serve  as  a  substantial  disincentive  to  failures  in  administra- 
tive supervision. 

The  imposition  of  individual  liability  for  default  in  supervision  lias  been  op- 
posed before  this  SulK'ommittee  by  the  American  Bar  Association.  They  assert 
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that  the  term  "primarily  responsible"  is  hazy,  and  diflScult  to  apply  in  the  con- 
text of  modern  corporate  organization.  They  also  suggest  that  the  creation  of 
liability  for  default  in  supervision,  because  of  this  difficulty,  will  inhibit  the 
delegation  of  authority.  It  is  impossible,  however,  for  a  modern  business  corpo- 
ration of  any  size  to  conduct  its  business  without  internal  delegations  of  au- 
thority. This  is  true  of  necessity  for  many  corporations  because  of  their  size, 
diversity  of  activities  and  dispersion  of  operating  locations.  Much  more  likely 
is  that  organizations,  in  response  to  liability  for  default  in  supervision  of 
criminal  acts,  will  more  clearly  define  subject  matter  responsibility,  leading  to 
precisely  the  kind  of  restructured  deterrence  which  sound  law  would  stimulate. 
This  Subcommittee  may  find  it  appropriate  to  clarify  or  redefine  the  persons  to 
be  held  liable  under  this  provision.  But  the  suggested  diflSculties  do  not  obviate 
the  importance  of  supervisory  accountability  as  a  deterrent  to  criminal  behav- 
ior. 

There  is  one  iirovision  related  to  white  collar  crime,  which  I  do  not  support, 
because  it  attempts  to  cover  too  broad  an  area  with  very  vague  language  and 
an  unworkable  structure.  This  is  Section  1006.  entitled  "Regulatory  Offenses." 

This  Section  does  not  purport  to  apply  to  any  existing  law  or  to  the  revised 
criminal  code.  By  its  terms,  it  can  be  adopted  by  reference  into  future  laws  or 
future  revisions  of  existing  laws  when  the  Congress  so  determines.  Its  very 
presence  invites  use,  and  perhaps  use  with  less  scrutiny  than  would  be  given 
to  a  provision  newly  drafted  at  the  time  of  future  legislation.  Therefore,  this 
Section  deserves  considered  attention. 

First,  the  Section  attempts  to  standardize  the  sanctions  attached  to  "penal 
regulations."  These  are  defined  as  "any  requirement  of  a  statTite,  regulation, 
rule  or  order  which  is  enforceable  by  criminal  sanctions,  forfeiture  or  civil 
penalty."  This  definition  appears  to  include  everything  from  an  intentional  vio- 
lation of  the  future  revisions  of  per  se  restrictions  on  anticompetitive  behavior 
to  nonculpable  violations  of  Park  Service  regulations  on  campsites.  And,  de- 
spite this  broad  scope  of  potential  future  application,  none  of  the  penalties 
prescribed  exceed  a  Class  A  misdemeanor  ($1,000  and  one  year  imprisonment.) 

The  basic  distinction  for  standard  violations  lies  in  a  grading  of  nonculpable 
violations  as  infractions  (carrying  a  fine  of  $500)  and  a  grading  of  willful  vio- 
lations as  Class  B  misdemeanors  (carrying  a  $500  fine  and  30  days  imi)rison- 
ment).  Under  this  distinction,  the  same  penalty  could  be  meted  out  for  inten- 
tionally camping  overnight  in  a  restricted  area  of  a  National  Park  and  for 
intentionally  placing  into  commerce  deleterious  food  matter.  The  possibility  of 
treating  such  disparate  kinds  of  regulated  activity  in  the  same  manner  illus- 
trates the  wisdom  of  dealing  with  various  kinds  of  violations  on  a  more  indivi- 
dualized basis. 

Section  1006(c)  would  create  a  Class  A  misdemeanor  for  "willful  and  per- 
sistent disobedience  of  any  body  of  penal  regulations."  Specificity  is  lacking 
both  as  to  the  minimum  number  of  violations  necessary  to  prove  "persistent" 
violation  and  as  to  the  means  of  measuring  the  relationship  of  various  "bod- 
ies" of  law.  This  creates  constitutional  problems  under  the  "vagueness  doc- 
trine" of  the  Due  Process  Clause.  Because  repeated  violations  can  be  treated 
by  providing  suflScient  range  in  the  penalties  for  specific  violations.  Section 
1006(c)  is  not  essential  to  a  well-designed  system  of  economic  crime  deter- 
rence. 

Finally.  Section  1006(4)  would  create  a  misdemeanor  for  willful  (including 
intentional,  knowing  and  reckless)  creation  of  "a  substantial  likelihood  of 
harm  to  life,  health,  or  property,"  or  other  harm  against  which  a  penal  regula- 
tion is  directed,  if  svich  harm  is  created  by  violatoin  of  a  penal  regulation.  As 
with  Sections  1006(2)  (a)  and  (b),  a  broad  range  of  violations  would  be  cov- 
ered by  the  single  grading.  Furthermore,  the  penalty  of  $1,000  fine  and  one 
year's  imprisonment  (Class  A  misdemeanor)  for  willful  creation  of  a  substan- 
tial likelihood  of  harm  to  life  is  low  compared  with  another  provision  of  the 
code.  Under  Sections  1602  and  1001,  a  reckless  attempt  to  take  the  life  of  an- 
other would  be  graded  Class  C  felony.  The  harm  created  by  a  violation  of 
1006(4)  could  be  substantially  similar,  for  example,  the  placing  of  deleterious 
or  hazardous  substances  in  commerce.  Furthermore,  Section  1006(4)  can,  by  its 
terms,  include  intentional  and  knowing,  as  well  as  reckless,  acts.  Thus,  the  in- 
tent could  be  greater.  The  potential  disparity  between  these  two  offenses  would 
indicate  that  the  grading  of  this  offense  should  be  increased  if  the  provision  is 
to  be  retained. 
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For  these  reasons,  I  coneliule  that  the  cause  of  white  collar  crime  prevention 
is  better-served  by  sutiicieut  specilic  prohibitions  on  specific  l<inds  of  activities, 
rather  than  a  provision  witii  the  sweep  of  Section  1UU6.* 

THE  GOVEHNMENT 

Hand  in  hand  with  this  society's  failure  to  deal  with  white  collar  crime  goes 
its  toleration  of  an  unresponsive  bureaucracy — one  which  frequently  has 
served  neither  the  general  public  in)r  specitic  public  constituencies  well. 

Information  lias  been  classified  which  should  have  been  made  public.  Even 
subse(]ueut  to  adoption  of  the  Freedom  of  Information  Act,'^  this  experience 
has  continued.  Tiie  system  punishes  disclosure  of  improperly  classified  informa- 
tion rehiting  to  the  essential  processes  of  government — at  the  same  time  it  pro- 
vides no  sanctions  for  failure  to  release  information  required  by  law  to  be 
released.-  No  sanctions  exist,  eitlier,  for  failure  by  government  officials  to  per- 
form duties  made  mandatory  by  Congress,  even  wlieu  failure  to  perform  adds 
to  the  risks  to  worliers'  lives  and  health. ^ 

Sanctions  for  violations  of  public  trust  are  not  always  equal  to  the  sanctions 
provided  for  use  against  private  violators  engaged  in  substantially  similar  en- 
deavors. And  public  confidence  in  the  integrity  and  fairness  of  government  lias 
been  eroded  by  such  incidents  as  the  recent  handling  of  the  ITT  antitrust  set- 
tlement by  tlie  Justice  Department  and  White  House. 

Tlie  right  of  tlie  publbic  to  know  of  the  actions  of  its  government,  and  the 
factual  and  philosophical  bases  for  those  actions,  is  inherent  in  a  democratic 
society.  And  yet,  on  such  basic  issues  as  wliether  a  war  which  deeply  divides 
the  nation  is  in  the  nation's  interest,  the  public's  riglit  to  know  has  been 
shrouded  behind  the  laws  protecting  government  documents.  Only  tlie  very 
bold  have  pierced  this  veil,  and  at  considerable  personal  and  organizational 
risks.^  In  recognition  of  tlie  public  demand  to  know  about  government  policies 
and  actions,  tlie  President  of  the  United  States  has  ordered  a  review  of  the 
national  system  of  government  document  classification. 

Sections  1113  and  1114  of  the  proposed  code  are  designed  to  protect  valid 
national  interests  by  protecting  national  security  information  and  classified 
connnunicatiims  information.  However,  they  do  not  include  a  defense  of  impro- 
per classification.  Such  a  defense  is  necessary  to  prevent  continued  use  of  the 
classification  system  to  hide  information  which  is  merely  embarrassing  to 
members  and  former  members  of  the  government.  Nonsecurity  information  is 
also  protected  by  Section  1371  in  circumstances  where  a  "government  assur- 
ance of  confidentiality"  is  given  for  information  received  by  the  government. 
This  provision  alters  substantially  the  Freedom  of  Information  Act.^  which  is 
designed  specifically  to  assure  public  access  to  all  information  held  by  the  Gov- 
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The  concept  of  this  section — that  publicity  and  notice  about  certain  offenses  are  the 
only  effective  way  to  undo  the  harm  inflicted — is  laudable,  although  its  application  is 
too  narrow  in  scope.  To  be  evenhanded,  tliis  section  should  apply  to  individuals  as  well 
as  organizations.  It  would  then  be  within  judicial  descretion  to  impose  this  sanction 
where  it  fits  the  crime.  No  doubt,  it  will  apply  with  greater  frequency  to  organizational 
crime  ;  since  its  violations  cut  wider  swath  than  do  individual  violations,  the  invocation 
of  publicity  to  alert  victims  would  be  that  much  more  necessary. 

As  between  the  proposed  and  alternate  versions  of  §  .3007,  the  alternate  appears  more 
sound.  Many  white  collar  defendants  massively  advertise  their  good  citizenship  as  well 
as  their  good  products.  Fraud  in  the  latter  impeaches  the  credibility  of  the  former. 
Often  the  only  way  to  counter  their  own  publicity  campaigns  is  to  penalize  them  in 
kind.  "Appropriate  publicity  ...  to  the  class  or  classes  of  persons  or  sector  of  the 
public  interested  in  or  affected  by  the  conviction"  is  an  appropriate  and  effective  way 
to  educate  the  public  about  the  nature  of  white  collar  crime,  a  purpose  which  Professor 
J.on  Fuller,  as  previously  noted,  considers  essential.  It  must  be  stressed  that  the  penal- 
ities of  both  the  proposed  §3007  and  its  alternative  are  permissive,  not  mandatory; 
it  remains  within  the  judge's  discretion  when  to  utilize  them  and  when  not  to.  The 
widespread  use  of  publicity  by  certain  defendants,  and  the  wide  ambit  of  their  violation, 
make  it  appropriate  that  a  judge's  reservoir  of  penalties  includes  what  the  alternate 
§3007  suggests.  The  sanction  of  publicity  or  advertising,  when  properly  tailored  to  fit 
the  offense,  can  aid  later  collateral  suits,  can  inspire  deserved  consumer  response,  and 
can  better  inform  the  public  about  white  collar  crime  so  that  it  can  intelligently  com- 
prehend just  such  codes  and  sections  as  those  presently  under  consideration. 

1  5  U.S.C.  .552  et  seq. 

-  e.g.  the  Federal  Trade  Commission  prior  to  1969,  "The  Nader  Report"  on  the  Federal 
Trade  Commission,  p.  100  (New  York  :  Baron  1909). 

3  E.g.  the  Coal  Mine  Health  and  Safety  Act  of  1969.  P.L.  91-173,  Dec.  30.  1969.  83 
Stat.    742. 

*  See  New  York  Times  Co.  v.  United  States,  403  U.S.  713  (1971). 

55  U.S.C.  552. 
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erument  which  Congress  has  not  specified  to  by  exempt.  Rather  than  create  an 
undefined  category  of  confidential  information  measured  only  by  agency  assur- 
ance, the  Code  should  leave  intact  the  provisions  of  the  Freedom  of  Informa- 
tion Act.  If  it  is  necessary  to  protect  to  some  degree  information  which  the 
government  is  entitled  to  withhold  under  the  Freedom  of  Information  Act,  it 
should  then  be  noted  that  agencies  are  not  prohibited  by  the  Act  from  disclos- 
ing any  information — the  Act  merely  specifies  the  kinds  of  information  the 
agency  is  entitled  to  withhold.  Any  sanctions  should,  therefore,  be  limited  to 
disclosure  in  violation  of  valid  agency  regulations  under  that  Act,  in  express 
violation  of  agency  instructions  regarding  material  which  the  agency  is  enti- 
tled to  withhold.  Because  of  the  strong  presumption  in  favor  of  disclosure,  it 
would  seem  appropriate  to  impose  criminal  sanctions  only  for  violations  of 
valid  security  information  provisions,  as  in  Sections  1113  and  1114.  An  addi- 
tional area  for  criminal  sanctions  could  be  unauthorized  disclosure  in  such  a 
manner  as  to  invade  the  privacy  of  natural  persons.  (The  Act  does  permit 
agencies  to  delete  identifying  information  regarding  the  identity  of  individuals 
named  in  its  recoi'ds.) 

Section  1737,  at  the  same  time,  should  be  clarified  to  exclude  coverage  of  in- 
formation as  "entrusted  property."  so  that  any  sanctions  related  to  disclosure 
of  such  protected  information  under  the  Freedom  of  Information  Act  will  l)e 
governed  under  Section  1371. 

Additionally,  Section  1371  should  provide  criminal  sanctions  for  willful  fail- 
ure to  provide  information  discoverable  under  the  Freedom  of  Information 
Act.  Too  frequently,  citizens  cannot  obtain  information  to  which  they  are  enti- 
tled under  the  Act  until  a  Court  orders  disclosure.  The  burden  is  thus  thrown 
onto  the  citizen  to  justify  his  request,  rather  than  on  the  government  to  estab- 
lish the  grounds  for  protection  of  the  information — as  the  Act  mended.  Creo- 
tion  of  a  Class  B  misdemeanor  (thirty  days  imprisonment  and  $500  fine)  of 
such  willful  failure  should  suffice  to  encourage  disclosure  when  proper. 

An  especially  dismal  failure  of  American  government  in  recent  years  has 
been  the  failure  of  the  Interior  Department's  Bureau  of  Mines  to  conduct  nian- 
datory  coal  mine  health  and  safety  inspections,  required  by  Congress  to  protect 
the  life,  health  and  safety  of  American  coal  miners.  In  the  two  largest  inspec- 
tion districts,  comprising  a  majority  of  all  operating  mines,  the  Bureau  during 
1970  conducted  only  about  one-third  of  all  required  safety  inspections  and  a 
shocking  1%  of  all  required  health  inspections  required  by  law.  Congress  left 
no  discretion  to  the  Department  as  to  the  number  of  inspections  to  be  con- 
ducted, and  it  aitpropriated  funds  specifically  for  carrying  out  those 
inspections.®  Yet,  no  penalty  attaches  to  the  government  ofiicials  responsible 
for  this  failure. 

This  experience  highlights  the  need  to  impose  individual  liability  for  such 
failure.  Therefore,  Section  403  should  apply  to  the  individual  liability  of  gov- 
ernment, as  well  as  private,  organizational  ofiicials.  This  can  be  effected  by 
amending  proposed  Section  409  to  specifically  include,  rather  than  exclude,  gov- 
ernmental organizations  from  the  definition  of  the  term  "organization".  At  the 
same  time,  Section  403  could  specify  that  T\-ith  regard  to  government  agents 
only  mandatory  acts  are  covered,  and  discretionary  acts  are  excluded.  (A  de- 
fense based  upon  the  unavailability  of  funds  has  previously  been  suggested 
with  regard  to  Section  403). 

FREE  SPEECH 

Perhaps  nothing  contained  in  the  Bill  of  Rights  is  more  necessary  to  a  dem- 
ocratic system  than  freedom  of  speech,  guaranteed  by  the  First  Amendment. 
Section  1617,  intended  to  prohibit  blackmail  and  extortion,  has  l)een  drafted  in 
such  a  way  as  to  prohibit  free  speech  which  is  in  no  way  related  to  those  con- 
cepts. 

By  excluding  any  requirement  that  the  threat  of  exposure  be  for  the  purpose 
of  extorting  something  of  value  to  which  the  person  making  the  threat  is  not 
entitled,  this  Section  would  reach  into  areas  of  speech  which  we  now  take  for 
granted.'''  Its  adoption  would  virtually  reverse  the  history  of  the  First  Amend- 
ment. 

"  U.S.  General  Accounting  Office,  Problems  in  the  Implementation  of  the  Federal  Coal 
Mine  Health  and  Safety  Act  of  1969,  Report  B-170686,  May  13,  1971. 

'  ".  .  .  freedom  of  speech,  although  not  absolute  ...  Is  nevertheless  protected  against 
censorship  or  punishment,  unless  shown  likely  to  produce  a  clear  and  present  danger  of 
a  serious  substantive  evil  that  rises  far  above  public  Inconvenience,  annoyance,  or  unrest 
.  .  .  [t]here  Is  no  room  under  our  Constitution  for  a  more  restrictive  view."  Terminiello 
V.  Chicago,  337  U.S.  1,  4  (1949).  This  protection  goes  to  erpression  in  a  commercial 
context  as  well.  Amalgamated  Food  Employees  v.  Logan  Valley  Plaza,  391  U.S.  308 
(1968). 
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Under  Section  1017,  a  U.S.  Attoriiey  who  threatened  to  prosecute  if  law  vio- 
lations were  not  promptly  discontinued  would  be  connnitting  a  crime.  A  ocm- 
sumer  who  threatened  to  report  a  deceptive  advertisement  to  the  Federal 
Trade  Commission  unless  it  were  withdrawn  would  be  committing  a  crime. 
And  a  negotiator  for  either  lab.ir  or  management  who  threatened  to  expose  the 
other  party's  bad  faith  unless  a  final  proposal  were  accepted  would  be  commit- 
ting a  crime.  Even  the  small  businessman  who  threatened  to  call  the  F.B.I,  un- 
less a  protection  racketeer  stopped  making  demands  vvould  be  committing  a 
crim(\  This  provision  would  have  an  obvious  chilling  eff eet  ^  upon  the  average 
citizen  and  law  enforcement  ofJicials  alike;  it  would  undoubtedly  shock  and  re- 
volt t!ie  framers  of  the  First  Amendment. 

Such  a  provision  cannot  stand,  either  in  the  light  of  the  First  Amendment 
or  in  the  light  of  sound  public  policy.  Nor  is  it  acceptable  that  there  is  an  af- 
firmative defense  of  good  purpose.  A  person  exercising  protected  speech  could 
be  in  Court  for  substantial  amounts  of  time  and,  in  the  event  of  abuse  of  this 
Section,  frequently,  to  establish  his  good  purposes,  leaving  the  right  of  free 
speech  seriously  trammeled  by  this  burden.  It  is  not  constitutional  for  the  gov- 
ernment to  place  upon  the  citizen  the  burden  of  establishing  his  right  to  free 
speocli.  Spviser  r.  Ranaall,  357  U.S.  513,  521-524  (1958)  ;  Smith  v.  California, 
:W1  U.S.  147  (1959). 

Because  of  the  unconstitutionality  of  this  provision  as  it  now  stands,  and  be- 
caiise  it  is  in  any  event  disastrous  public  policy,  this  Section  should  be 
i! mended  to  get  at  its  valid  objects,  extortion  and  blackmail.  This  may  be  done 
by  adopting  any  one  of  the  various  additional  requirements  regarding  the  pur- 
pose and  nr.ture  of  the  threat  presently  contained  in  a  variety  of  federal  and 
state  statutes. 9 

A  provision  similar  to  Section  1617  applies  to  threatening  public  sei'vants. 
Section  1366  goes  beyond  the  proper  aims  of  extorting  or  blackmailing  public 
servants  with  regard  to  the  performance  of  their  public  office.  Similar  to  the 
overbroad  provisions  of  Section  1617,  1366  would  make  it  a  crime  to  attempt 
to  influence  the  action  of  a  public  servant  by  exposing  even  the  truth,  no  mat- 
ter how  relevant  to  the  question  of  his  performance  as  a  public  servant  may 
be.  Like  Section  1617,  this  provision  must  be  amended  to  cover  only  valid 
objectives. 

Senator  Hruska.  Our  next  witness  is  Mr.  William  Calm,  district 
attorney  of  New  York  and  president  of  the  National  District  Attor- 
neys Association. 

^Ir.  Cahn,  the  statement  which  you  submitted  to  the  committee 
will  be  inserted  in  the  record  in  its  entirety.  You  may  novv"  proceed 
to  testify  either  by  highliohting  it  or  in  any  other  fashion  you  wish 
subject  to  the  time  limitation  imposed. 

STATEMENT  OF  WILLIAM  CAHN,  DISTRICT  ATTORNEY  OF  NASSAU 
COUNTY,  N.Y.,  AND  PRESIDENT  OF  THE  NATIONAL  DISTRICT 
ATTORNEYS  ASSOCIATION 

]Mr.  Caiin.  Yes.  I  have  already  been  advised  that  my  presentation 
should  be  brief,  INIr.  Senator,  so  in  conclusion,  may  I 

Senator  HRUSKiV.  Now  you  know  the  schedule  we  are  put  up 
against  every  day  in  the  year. 

?»Ir.  Caiin.  jNIay  I  thank  you  for  the  opportunity  of  speaking  on 
behalf  of  the  almost  6,000  members  of  our  National  District  Attor- 
neys Association. 

ISIay  I  say  at  the  outset  that  the  proposed  criminal  code  is  a  monu- 
mental work.  It  bears  the  impress  of  careful  thought  and  scholar- 
sliip  and  is  most  necessary  in  these  days  of  ever-changing  concepts  of 
criminal  justice. 

8  See  Dombrowaki  v.  Pftater,  380  U.S.  479  (1965). 

»  Working  papers  of  the  National  Commission  on  Reform  of  Federal  Criminal  Laws, 
pp.    841-847. 
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However,  as  local  prosecutors,  we  must  bring  to  your  attention 
that  we  believe  that  the  proposed  code  is  a  trespass  on  the  preroga- 
tives of  local  law  enforcement.  A  penal  code  enabling  a  strong  Fed- 
eral enforcement  in  the  general  field  of  law  enforcement  is  most 
desirable  provided  it  confines  Federal  action  to  the  protection  of 
peculiarly  Federal  interests  as  these  are  revealed  by  a  valid  percep- 
tion of  the  Constitution's  organization  sovereignty.  Eegrettably  we 
believe  the  code's  jurisdictional  innovations  go  far  beyond  tliese  con- 
fines. 

The  major  novelty  of  the  draft  is  its  thorough-going  banishment 
of  the  jurisdictional  factor  from  its  former  status  as  a  definitional 
element  of  substantive  offenses. 

"The  study  draft  commentary  declares  that  it  embodies  a  new  approach  to 
the  definition  of  Federal  crimes.  All  offenses  are  defined  in  terms  of  the  sub- 
stantive misbehavior  just  as  is  done  in  a  State  code  ..." 

jMr.  Blakey.  But  there  is  no  difference,  Mr.  Cahn,  in  the  way  the 
offenses  would  be  prosecuted,  is  there  l 

Mr.  Cahn.  No;  JSIr.  Blakey,  there  is  not.  And  I  think  in  all  fair- 
ness, sir,  that  I  will  withhold  further  comments,  although  I  will 
stand  by  the  statement  as  it  now  reads,  for  further  study  of  the 
innovations  which  have  been  lately  explained  to  me  in  reference  to 
this  particular  criticism  which  we  offer  to  the  Senate. 

A  further  source  of  disharmony  between  State  and  Federal 
authority,  section  708  in  the  final  draft,  which  provides  in  effect  that 
Avhere  a  previous  Federal  pi'osecution  ends  in  conviction  or  acquittal 
or  in  a  barring  determination  because  a  jury  had  been  sworn  or 
impaneled  before  the  case  wa=:  terminated,  a  later  State  prosecution 
based  on  the  same  conduct  or  same  criminal  episode  is  forbidden. 

Thus,  if  a  Federal  prosecutor's  undue  haste  or  carelessness  in  pre- 
paring his  case  or  trying  it  results  in  a  dismissal  for  insufficient  evi- 
dence, the  State  is  penalized  for  it  by  being  preveiited  from  stepping 
in  thereafter  to  prosecute  the  case  efficiently.  Similarly,  if  a  defend- 
ant pleads  guilty  in  order  to  get  a  light  sentence  in  Federal  court, 
the  State  cannot  later  proceed  against  him  where  it  feels  he  has  not 
been  punished  adequately  or  where  it  disagrees  with  the  Federal 
prosecutor's  evaluation  which  resulted  in  Federal  consent  to  the  plea 
and  the  degree  of  punishment. 

jNIay  I  add,  too,  that  this  applies  in  the  direct  opposite  fashion 
where  tliere  is,  first,  a  prosecution  within  State  sovereignty. 

In  our  judgment,  the  threat  of  double  prosecution  may  serve  as  a 
deterrent  to  crime.  And  if  the  rehabilitation  value  is  to  be  recog- 
nized, let  this  be  clone  by  State  sentencing  courts  on  a  discretionary 
basis  in  the  hitei-  prosecution.  State  judges  can  impose  sentences 
appropriately  in  situations  where  the  defendant  seems  to  be  a  good 
risk  for  lenient  treatment  and  can  take  into  consideration  a  prior 
Federal  prosecution  and  sentence. 

I  concede  that  the  possibility  of  preemptive  Federal  action  is 
seemingly  forestalled  to  an  imknown  degree  by  section  297,  which 
piovides  tliat- — ■ 

Xotwithstandin.u,-  the  existence  of  concurrent  .iurisdietion.  Federal  law  en- 
forcement agencies  are  authorizd  to  decline  or  discontinue  Federal  enforce- 
ment efforts  whenever  the  offense  can  eft'ectively  be  prosecuted  by  non-Federal 
agencies  and  it  appears  that  there  is  no  substantial  Federal  interest  in  further 
prosecution  or  that  the  offense  primarily  affects  State,  local  or  foreign  inter- 
ests. 
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Section  207  dosci-ibes  five  aenoi'al  categories  of  situations  where  a 
sul)stantial  Federal  interest  exists. 

However,  this  provision  is  not  effectively  mandatory  since  it  is 
framed  in  permissive  ratlier  than  compulsory  teiins  and  reposes  dis- 
cretion in  the  Federal  pi'osecutor  to  determine  the  concrete  meaning 
of  its  -\-;igue]y  A\orded  a"'^Miei-al  critei-ia — a  discretion  which  is  not 
judicially  reviewable, 

]Mr.  Blaket.  ]\Ir.  Cahn,  we  had  testimony  from  the  attorney  gen- 
ei-al  of  Rhode  Island  that  raised  two  issues  on  that  point.  The  first 
was  thnt  he  would  not  want  to  be  made  a  party  to  a  Federal  prose- 
cution to  raise  the  issue  of  prosecutive  discretion  in  behalf  of  the 
State  and  local  government.  The  second  was  he  thought  it  might  be 
unconstitutional  under  the  doctrine  of  separation  of  powers  to  limit 
by  a  Congressional  act  or  a  judicial  decision  the  exercise  of  prosecu- 
tive discretion. 

I  wonder  if  you  woidd  comment  on  either  one  of  those  two  points. 

Mr.  Caiix.  I  think  you  are  talking  about  ^Nlr.  Israel  now. 

Mr.  Blaket.  Yes. 

]Mr.  Catix.  I  am  not  quite  sure  whether  I  fully  understand  the 
impact  of  his  statement  or  just  exactly  what  he  means  in  reference 
to  this  particular  criticism  that  we  are  offering  now. 

Mr.  Blakey.  Would  you  want  as  a  local  prosecutor  to  be  made  a 
party  to  every  Federal  criminal  action  ? 

:M'r.  Cahn."  No.  No. 

Mr.  Blaket.  And  given  the  right  to  object  as  a  local  presecutor 
that  it  treads  on  yc^ui  ''pi'osecutive  turf." 

Mv.  Cahx.  We  have  screamed  before,  Mr.  Blakey.  We  can  scream 
again.  I  do  not  think  it  would  be  necessary  if  the  Federal  Code  were 
explicit  in  its  jurisdictional  factors. 

INIr.  Blaket.  I  was  just  raising  the  question  how  it  would  be 
enforced,  and  the  first  question  is  would  you  want  to  be  made  a 
party  to  every  Federal  prosecution  and  given  the  opportunity  to 
object  to  it? 

]Mr.  Catix.  No,  because 

Mr.  Blaket.  Do  you  have  the  manpower  and  resources  to  partici- 
pate in  all  Federal  prosecutions? 

Mr.  Cahx.  No.  We  do  not  want  Federal  jurisdiction  but  we  do 
not  want  the  Federal  authorities  coming  into  what  is  peculiarly 
local  and  exerting  its  authority  there. 

Our  main  premise,  our  basic  foundation,  ]\[r.  Blakey,  is  our  belief 
that  local  law  enforcement  is  the  best  kind  of  law  enforcement  and 
the  law  enforcement  official  should  be  made  responsible  to  the  local 
electorate.  We  believe  that  this  offers  the  best  in  security  for  a  com- 
numity. 

Now,  you  say  to  make  him  part  of  a  Federal  prosecution  is  totally 
unnecessary  if  the  matter  involved  is  peculiarly  Federal  and  there 
are  many  crimes  in  that  regard. 

]Mr.  Blaket.  And  if  thei"e  was  a  quarrel  over  whether  it  was  Fed- 
eral or  local,  would  you  want  to  be  a  participant  in  that  quarrel  ? 

]Mr.  Cattx.  I  do  not  think  it  would  come  to  that,  if  the  code  was 
clear  and  concise  and  not  vague  as  it  is  now,  and  I  disagree  that 
making  it  more  explicit  would  violate  our  constitutional  concepts. 
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Mr.  Blaket.  Do  you  think  it  would  be  a  good  idea  to  make  the 
limitations  on  prosecutive  discretion  judicially  enforceable?  Should 
the  defendant  in  a  Federal  criminal  prosecution  be  able  to  say  he 
siiould  not  hp  prosecuted  in  the  Federal  coui'ts,  but  that  he  should  be 
prosecuted  in  a  Stato  court  ? 

Mr.  Cahn.  Well,  I  think  that  is  done  even  today. 

Mr.  Blakey.  Let  me  make  myself  clear.  Within  an  area  of  con- 
ceded constitutional  power,  do  you  think  the  defendant  should  be 
able  to  say  it  would  be  more  appropriate  for  me  to  be  prosecuted  in 
a  State  court? 

]Mr.  Cahn.  Not  more  appropriate ;  proper ! 

iSIr.  Blakey.  Proper:  either  way. 

Mr.  Cahn.  Legal;  I  believe  that  this  would  be  important  because 
of  the  nature  of  our  federalistic  system.  I  think  it  is  necessary  to 
prevent  the  kind  of  trespass  to  which  we  object. 

Mr.  Blakey.  Conversely,  would  you  want  to  have  State  defend- 
ants able  to  raise  this  sort  of  issue  in  State  prosecutions? 

Mr.  Cahn.  If  there  is  no  violation  of  a  State  crime,  yes. 

]\Ir.  Blakey.  Let  m.e  see  if  I  cannot  make  the  question  clear.  What 
I  am  trying  to  talk  about  is  making  prosecutive  discretion  judicially 
enforceable  in  State  courts.  In  effect,  a  motion  that  this  should  not 
be  brought  in  State  court,  but  it  should  be  brought  in  Federal  court. 

I\Ir.  Cahn.  I  think  this  is  not  only  desirable  but  proper.  We  have 
today  in  our  State  court  system,  that  where  there  is  a  prosecution  in 
one  county  and  it  should  have  been  in  another  the  defendant  cnn  raise 
a  juriprliption;;«.l  question. 

Mr.  Blakey.  Jurisdiction  in  the  sense  of  constitutional  power  is  a 
different  question.  He  can  always  raise  the  jurisdictional  question. 

The  second  issue  that  I  am  raising  is  should  the  defendant  be  able 
to  raise  the  right  of  the  State  of  New  York  in  a  Federal  prosecution 
he  should  have  been  prosecuted  in  a  Xew  York  State  court  as  a 
matter  of  comity,  not  power? 

Or  should  the  defendant  be  able  to  assert  the  rights  of  the  Federal 
Government  in  a  New  York  prosecution  and  say  that  I  should  have 
been  prosecuted  in  a  Federal  court.  Is  there  not  a  difference  ? 

Mr.  Cahn.  I  believe,  Mr.  Blakey,  I  understand  3^our  question  and 
I  thought  I  was  answering  it.  I  think  that  this  is  not  only  proper 
but  constitufioiial  and  slioiild  be  i-aised  in  court  wliere  there  is  a 
question  of  the  jurisdictional  factor  and  I  do  not  care  whether  you 
talk  about  it  territorially  or  whether  you  are  l)asing  it  on  the  crime 
involved. 

Mr.  Blakey.  The  question  is  not  whether  the  Congress  has  power 
to  make  such  and  such  a  thing  a  crime.  It  is  whether  having  once 
made  a  valid  decision  that  it  is  a  crime,  within  the  range  of  prose- 
cutive discretion  in  enforcing  the  crime,  should  a  defendant  be  able 
to  invoke  the  aid  of  the  court  in  second-guessing  prosecutive  dis- 
cretion ; 

Mr.  Cahn.  If  tlie  suggestion  of  our  organization  is  followed,  the 
second-guessing  would  be  totally  unnecessary.  If  the  statute  was 
clear  and  concise  as  to  exactly  what  crimes  were  within  the  Federal 
realm,  then  there  would  not  be  any  discretionary  power  on  the  part 
of  the  attorney  and  it  would  not  necessarily  be  judicially  reviewable 
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except  where  tliere  is  a  violation  of  the  statute  by  the  U.S.  attorney 
himself.  And  this  is  our  criticism  insofar  as  this  section  is  con- 
cerned. It  is  discretionary  and  not  mandatory.  It  is  vague,  especially 
where  it  expressly  declares  that  five  criteria  of  Federal  interests  set 
forth  in  section  207  are  not  exhaustive.  This  in  effect  places  upon 
Federal  authorities  the  discretion  to  formulate  or  act  on  other  una- 
vowed  criteria  and  here  is  where  we  come  into  the  questions  which 
you  have  raised  and  which  I  think  would  be  totally  obliterated  if 
there  were  mandatory  sanctions  and  specific  limitations  on  Federal 
autliorities. 

If  we  may,  let  us  now  consider  some  of  the  ways  in  which  the  pro- 
posed code  broadens  the  compass  of  Federal  jurisdiction  by  an  anal- 
ysis of  some  portions  of  section  201,  the  omnibus  jurisdiction  section. 
Now,  here  again  may  I  state  that  I  know  and  I  recognize  and  we  all 
understand  that  there  are  some  areas  where  the  power  has  already 
existed,  has  already  been  exercised,  and  we  believe  it  is  just  a  broad- 
ening of  that  power. 

We  also  believe  that  the  power  if  it  exists,  and  it  does  trespass  on 
State  authority,  that  should  be  eliminated,  too. 

Tlie  piggyback  section,  of  course,  is  the  main  one  to  which  I  refer. 
It  provides  that  the  Federal  Government  may  prosecute  an  offense 
which  is  committed  during  the  commission  of  or  an  immediate  flight 
from  the  commission  of  another  offense  when  the  latter  offense  lies 
within  the  area  of  Federal  jurisdiction. 

Under  this  technique,  28  separate  offenses,  including  such  tradi- 
tionall}'  local  offenses  as  reckless  endangerment,  assault,  murder, 
bribery,  coercion,  rape,  arson,  criminal  mischief,  burglary,  trespass 
breaking  into  a  vehicle,  theft  and  related  offenses,  extortion  and 
supplying  firearms  or  destructive  devices,  are  now  brought  within 
the  cognizance  of  Federal  authority.  This  piggyback  approach  fur- 
nishes the  instrument  for  a  significant  expansion  of  Federal  author- 
ity. It  is  a  statutory  tactic  for  dealing  with  compounded  wrongdoing 
which  Congress  previously  handled  by  the  imposition  of  additional 
penalties  through  the  sentencing  process. 

Consider  the  situation  with  respect  to  the  other  broad  jurisdiction 
allocations  set  out  in  provisions  of  section  201.  Among  these  alloca- 
tions is  a  paragraph  G.  Tliis  paragraph  confers  Federal  jurisdiction 
where  the  alleged  offense  affects  commerce — a  formula,  may  I  urge, 
for  almost  unlimited  jurisdiction  if  it  is  interpreted  aggressively  by 
Federal  prosecutors.  We  have  heard  in  the  past  the  argument  that  it 
exists  now  and  prosecutors  have  not  used  this  section.  But  this  is  no 
guarantee  for  the  future.  Almost  any  wrongful  act  affects  interstate 
commerce  in  some  way.  The  robbery  of  local  department  stores 
which  sells  products  shipped  from  another  State  might  be  consid- 
ered to  affect  interstate  commerce.  By  virtue  of  paragraph  G,  such 
robbery  could  be  regarded  as  prosecutable  in  accordance  with  the 
provisions  of  section  1771-4  where  expressly  authorized  by  the 
Attorney  General  of  the  United  States,  who  must  give  permission 
for  robbery  prosecutions  based  on  paragraph  G.  The  proposed  code 
also  uses  paragraph  G  as  a  jurisdictional  base  with  respect  to  such 
other  crimes  as  extortion  with  the  Attorney  General's  authorization. 
Arson  committed  by  an  explosion  or  destructive  device,  supplying 
illegal  firearms  or  explosives,  criminal  mischief,  damaging  property 
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by  use  of  an  explosive  or  destructive  device,  traffic  in  intercepting 
devices  and  interception  of  wire  or  oral  communications. 

Paragraph  E.  This  paragraph  allows  Federal  prosecution  where 
the  mails  or  a  facility  of  interstate  or  foreign  commerce  such  as  a 
telephone,  radio,  or  telegraph  is  used  in  the  commission  or  consum- 
mation of  the  offense.  It  is  utilized  as  a  jurisdictional  base  for  some 
16  different  criminal  offenses,  extortion,  inciting  riot,  with  the  Attor- 
ney General's  authorization,  arming  rioters,  illegal  gambling  busi- 
ness, promotion,  prostitution,  dissemination,  obscenity,  and  intercept- 
ing correspondence,  or  oral  or  wire  communications. 

Under  paragraph  E,  even  the  performance  of  an  isolated  minor  or 
peripheral  act  of  preparation  or  assistance,  or  indeed,  even  a  chance, 
unnecessary  phone  call  made  on  the  spur  of  the  moment  which 
contributes  in  a  slight,  unimportant  way  to  the  locally  based  crimi- 
nal enterpi-ise  can  be  intei'preted  as  bringing  the  entire  enterprise 
within  the  bounds  of  Federal  regulation. 

Paragraph  H  provides  for  Federal  jurisdiction  where  the  move- 
ment of  any  person  across  a  state  or  IJ.S.  boundary  occurs  in  the 
commission  or  consummation  of  the  offense.  It  is  used  as  a  jurisdic- 
tional base  for  12  different  offenses,  most  of  them  local  in  nature. 
Here  again,  substantially  the  same  structure  of  analysis  is  pertinent 
as  that  which  has  just  been  set  forth  with  respect  to  paragraph  E. 

Paragraph  G  is  too  vague  since  it  does  not  state  in  what  way  or 
degree  interstate  commerce  must  be  affected  in  order  for  paragraph 
G's  jurisdictional  force  to  operate.  It  seems  to  me  that  paragraph  G 
might  well  ])e  eliminated.  In  view  of  its  ))otentialities  for  Federal 
jurisdictional  aggrandizement,  even  though  the  affects  commerce 
standard  has  been  used  with  respect  to  robbery  and  extortion  since 
1984  in  the  anti-racketeering  act,  now  known  as  the  Hobbs  Act. 
After  all,  the  major  harms  to  interstate  and  foreign  commerce  ai'e 
already  enjoined  in  Federal  statutes  regulating  economic  and  busi- 
ness matter?.  Furthermore,  the  other  paragraphs  of  section  201, 
including  these  granting  Federal  jurisdiction  when  a  mail  facility  or 
instrumentality  of  interstate  transportation  or  communication  or  a 
Federal  official  or  fedeially  owned  or  held  property  or  an  object 
moving  in  interstate  commerce  is  the  subject  of  injury,  seem  to  pro- 
vide for  a  Federal  capability  adequate  to  the  sustenance  of  Federal 
interests.  Local  acts  having  an  impact  on  interstate  commerce  can  be 
dealt  with  by  local  prosecutors. 

If  paragraph  G  is  retained,  it  should  be  rephrased  so  as  to  confine 
its  reach  to  specified  cateji'ories  or  injurious  acts  having  a  direct 
effect  on  interstate  and  foreign  commerce  and  possible  specified 
activities  typical  of  interstate  organized  crime  having  a  substantial 
effect  on  such  commerce.  Where  possible,  such  damage  to  connnerce 
should  be  described  precisely,  for  example,  in  terms  of  minimum 
sufficiently  high  or  bar  Federal  prosecution  of  trivial  or  minor 
offenses. 

Another  novel  conception  of  the  Federal  function  is  exhibited  in 
section  1368  of  the  proposed  code.  It  confers  Federal  prosecutory 
jurisdiction  to  proceed  against  persons  bribing  local  public  serv- 
ants, for  examjiie,  officers,  a]i])ointive  or  elective,  and  local  govern- 
ment agents  and  employees.  See  section  109AF  And  to  j^rosecute  any 
such   person   who   takes   a   bribe   or  accepts   an   award   for  having 
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en^ao:ed  in  official  action  or  liavinii'  xiolated  his  duty,  P^edoral  juris- 
diction is  fjranted  nndor  paragraj^lis  A,  B,  E,  and  H,  of  section  201. 

Thus,  Federal  authority  to  prosecute  will  exist  under  paragraph 
E,  for  example,  in  every  case  where  a  telephone  call  assisting  the 
offense  is  made,  presumable  whether  interstate  or  not,  since  all  tele- 
phones are  within  the  conduit  of  a  national  communication  system. 

Federal  jurisdiction  will  also  attach  if  an  insignificant  letter  is 
mailed  in  aid  of  the  bribery  and,  here  again,  intrastate  transmission 
is  sufficient  to  activate  jurisdiction.  Also,  travel  across  state  lines  in 
connection  witli  the  bribery  scheme,  no  matter  how  unimportant  to 
the  scheme,  will  afford  a  ground  for  Federal  action  under  paragraph 
H. 

Moreover,  section  1386.  in  including  paragraph  B  of  section  201  as 
a  jurisdictional  base,  thereby  permits  prosecution  for  any  act  consti- 
tuting bribery  of  a  local  public  servant  where  the  act  in  question 
was  committed  in  the  course  of  any  offense  i-endered  subject  to  fed- 
eral authority  by  the  permissive  jurisdictional  provisions  of  the 
draft.  This  includes  drug  offoiises  and  gambling  offenses.  I  confess 
and  I  admit  that  this  isn't  as  severe  to  us  as  the  other  sections  but  if 
we  follow  this  to  its  natural  conclusions,  it  is  entirely  ]3ossible  that 
the  bi'ibery  of  any  local  police  officer  in  neighborhood  by  a  pusher 
being  subject  the  crime  to  Federal  jurisdiction. 

I, believe  it  is  totally  unnecessary  and  it  rightfully  belongs  to  the 
prerogative  of  local  law  enforcement.  It  is  deeply  offensive  to  the 
values  of  federalism  that  when  the  P'ederal  Government  prosecutes 
and  convicts  a  State  or  local  public  servant  for  acceptance  of  a  bribe 
before  the  State  does.  State  prosecution  is  barred. 

It  is  natural  that  there  is  more  interest,  there  is  more  concern  on 
the  local  level  in  referrence  to  this  crime.  Of  course,  the  Federal 
Government  has  an  interest  in  the  affectiveness  and  in  the  integrity 
of  local  law  enforcement  and  local  government,  but  the  obvious 
interest,  the  strong  interest,  remains  with  the  State  and  with  the 
local  community.  And  there  may  be  reasons  why  the  State  defei-s  in 
pi-osecution  at  the  time.  The  State  may  perhaps  be  tactically  delay- 
ing prosecution  pending  a  more  thoroughgoing  investigation  of  the 
extent  to  which  the  particular  wrongful  act  is  evidence  of  more 
wide  spread  perversion  of  local  government. 

In  addition,  where  the  State's  scheme  of  punishment  is  different 
from  the  Federal  scheme  and  sentencing  provisions,  such  a  bar  will 
represent  a  significant  nan-owing  of  the  State  government's  control 
over  its  own  officials  and  governmental  processes. 

A  comment  should  also  be  interposed  concerning  chapter  15  of  the 
draft  which  deals  with  civil  rights.  Existing  Federal  civil  rights 
laws  have  been  construed  in  such  a  way  as  to  permit  excessive  Fed- 
eral judicial  supervision  and  Federal  criminal  prosecution  of  the 
day  to  day  activities  of  State  and  local  police  prosecutory  and 
prison  officials  in  cases  where  the  acts  complained  of  have  been 
investigated  and  pronoimced  lawful  by  State  grand  juries,  and  in 
realms  of  enforcement  whei'e  the  law  is  not  clearly  defined,  for 
example,  the  riot  situation,  and  where  official  action  undertaken  in 
good  faith  lies  under  the  hazard  of  later  judicial  rejection.  The  pos- 
sibility of  such  Federal  interference  exerts  an  oppressive  and  demor- 
alizing influence  on  State  law  enforcement  and  induces  a  tendency 
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toward  official  timidity  which  may  well  diminish  the  vigor  of  State 
government's  efforts  at  public  protection. 

jNIr.  Blakkt.  Mr.  Calm,  may  I  interrupt  for  a  moment.  A  witness 
who  will  testify  after  you  suggests  that  the  subcommittee  ouglit  to 
develop  a  new  Federal  offense,  "failure  to  protect,"  and  he  raises  it 
in  the  context  of  civil  rights  prosecutions,  where  it  sliould  be,  he  sug- 
gests, a  Federal  offense  for  a  Federal  or  State  officer  not  to  protect  the 
civil  rights  or  civil  liberties  of  a  person  having  those  rights  or  civil  lib- 
erties attacked  in  his  presence. 

I  wonder  if  you  would  comment  on  that  ? 

Mr.  Caiix.  First  of  all,  Mr.  Blakey,  I  must  confess  I  abhor  the 
tendency  toward  making  a  crime  the  failure  to  do  anything.  I 
understand  it  does  exist  in  certain  instances,  such  as  malfeasance 
and  misfeasance,  but  the  proof  reiiuired  places  on  law  enforcement 
officers  an  almost  impossible  burden. 

Eight  now  we  have  police  officers  afraid  to  act  because  of  certain 
provisions  of  law  which  might  be  exercised.  Now  we  plan  to  really 
cause  a  dilemma  b}^  suggesting  if  a  police  officer  doesn't  act,  we  are 
going  to  take  other  crimijial  actions.  "Whether  the  failure  to  act  was 
due  to  good  law  enforcement  procedure  or  not,  whether  failure  to 
act  was  due  to  a  well  thought  out  reasoning  is  unknown.  In  most 
instances  as  you  can  well  recognize,  the  local  law  enforcement  officer 
must  act  on  split  second  decisions.  Therefore,  the  failure  to  act  or 
the  reaction  of  a  policeman  or  a  local  law  enforcement  official  to 
become  the  subject  of  a  crime  seems  to  me  at  this  particular  time 
deserving  of  a  lot  more  thought. 

Senator  Hruska.  JNIr.  Cahn,  we  hear  so  much  about  prosecutive 
discretion  and,  of  course,  our  system  of  justice  would  be  totally 
impossible  without  investing  in  the  pi'osecutor  that  discretion,  would 
it  not  ? 

Mr.  Cahn.  That  is  correct,  sir. 

Senator  Hruska.  Now.  then,  is  it  not  true  that  there  is  a  greater 
degree  and  a  greater  volume  of  discretion  now  resting  in  the  police 
officer  on  the  beat  or  on  a  motorcycle  than  there  is  in  a  judge  or  a 
prosecutor  ? 

Mr.  Cahx.  In  a  prosecutor? 

Senator  Hruska.  Yes.  That  the  policeman  on  the  beat  possesses 
more  discretion,  and  necessarily  so,  than  a  prosecutor  does,  because 
it  is  from  him  that  the  origin  of  the  prosecutor's  work  comes, 

]Mr.  Cahx,  In  most  instances.  Senator,  that  is  true. 

And  there  is 

Senator  Hruaka.  Now,  is  there  any  way  of  avoiding  that?  Is 
there  any  way  of  avoiding  vesting  in  the  policeman  that  discretion 
on  his  part,  either  to  arrest  a  man  or  not  arrest  a  man? 

Mr.  Cahx,  In  many  of  the  local  areas,  the  professionalization  and 
the  training  that  is  taking  place  throughout  the  area  is  enabling  the 
officer  to  properly  exercise  that  discretion  with  more  knowledge  and 
with  a  lot  more  understanding. 

Senator,  the  local  cop  on  the  beat  is  far  more  in  tune  with  the 
nuances  of  his  jurisdiction  than  some  Federal  authority  or  even  a 
state  authority  sitting  some  200,  300  miles  away.  We  have  given  dis- 
cretion to  the  local  police  officer.  There  is  no  cloubt,  Senator,  that  it 
has  in  many  instances  throughout  the  country  been  abused,  abused 
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— but  T  point  witli  ])ri(]o  to  what  T  am  saying  now.  Let  the  average 
citizen  haA'c  some  kind  of  trouble,  lie  will  still  turn  to  his  local 
])olico  officer  for  help  and  moie  often  than  not.  he  will  receive  the 
proper  kind  of  help. 

Senator  Hruska.  AVell,  the  point  in  my  raising  that  is  that  there 
is  an  inconsistency,  there  is  conflict  bctw^een  the  idea  of  vesting  in 
the  policeman  on  the  beat  that  discretion  on  the  one  hand  and  on  the 
other  the  bringing  of  an  action  against  him  if  he  fails  to  exercise 
that  discretion  i?i  tiie  fashion  in  which  the  complainant  in  that  situ- 
ation believes  it  shoidd  be  done. 

yiv.  Cahx.  I  cainiot  agree  with  you  more. 

Senator  Hruska.  How  do  you  reconcile  this? 

yiv.  Cahn.  I  can't.  That  is  why  I  said  it  places  the  local  police 
officer  in  a  most  hazardous  position.  Let  me  take  one  particular 
example.  Perhaps  a  street  fight  between  two  young  boys — one  strikes 
a  blow.  Xothing  of  a  serious  nature  happens.  The  ]:)oiice  officer  says, 
look,  come  on,  you  two  fellows,  shake  hands,  and  make  up.  They  do 
shake  hands  and  make  up.  He  sends  them  home. 

The  one  boy  who  got  hit  goes  home,  tells  his  parents,  he  says  I 
was  hit  by  so  and  so  but  we  made  up. 

The  parent  shouts,  you  were  hit,  the  policeman  was  there  and  he 
didjrt  take  action  against  the  other  boy?  How  shocking ! 

There  is  a  strong  possibility  that  the  policeman  might  be  brought 
up  on  charges  for  not  acting  rather  than  being  praised  for  using  the 
kno^vledge  of  wJiat  he  lias  learned  from  the  experience  gained  by  being 
on  the  beat.  That  is  what  he  is  there  for.  Senator,  and  to 

Senator  Hruska.  This  discussion  reminds  me  of  a  speech  given  hy 
Chief  Justice  Warren  Burger  at  the  F.B.I.  Academy  graduation 
exercises  on  November  3,  1971.  In  it  he  treats  of  the  nature  of  the 
policeman's  duties  and  his  work.  One  of  the  statements  he  makes  is 
"The  policeman  on  the  beat  or  in  the  patrol  car  makes  more  deci- 
sions and  exercises  broader  discretio]i  affecting  the  daily  lives  of 
people  every  day  . .  .  than  any  judge  will  do  in  a  week  or  more." 

It  is  a  very  good  discussion  of  the  subject  and  it  will  be  placed  in 
the  record  in  its  entirety  at  this  point : 

Address  of  Chief  .Tustice  Warren  E.  Burger  at  FBI  Academy 
Graduation  Exercises — November  3,  1971 

:Mr.  Director,  members  of  the  National  Academy  graduating  class,  distin- 
guished guests,  and  friends : 

Mr.  Hoover  has  correctly  said  that  we  were  fellow  workers  and  colleagues, 
now  a  good  many  years  ago,  and  I  imposed  on  that  old  acquaintance  and  col- 
leagueship  some  time  back  when  the  problems  of  security  even  in  the  hallowed 
precincts  of  the  Supreme  Court  Building  became  something  of  a  problem,  and 
I  consulted  him  and  asked  for  assistance  ajid  he  supplied  some  of  tlie  very 
able  technicians  and  experts  on  security  to  come  up  and  assist  our  staff  and 
the  police  force  of  tlie  Supreme  Court.  They  had  classes  for  a  good  many 
weeks  for  new  men  and  refresher  courses  for  the  older  men  and  then  technical 
assistance  for  the  security  of  the  building  itself.  On  one  occasion  after  their 
task  had  been  completed,  or  near  the  end  of  that  program,  two  of  the  security 
experts  of  the  Bureau  came  to  the  Supreme  Court  to  have  a  conference  on 
some  problem,  and,  as  usual,  as  we  see  every  Sunday  night  at  eight  o'clock, 
the  Agents  presented  their  credentials  to  the  guard  at  the  door  and  said,  ''We 
are  FBI  Agents."  He  said,  "yes."  They  started  to  walk  in  and  he  said,  "Just  a 
minute.  Open  those  briefcases."  Whereupon  the  two  FBI  Agents  opened  their 
briefcases  and  allowed  our  door  guard  to  inspect  them  to  see  that  they  were 
not  carrying  bombs  or  other  nefarious  instruments.  Later  on  in  the  day  I  got 
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a  call  from  the  Bureau,  probably  from  one  of  these  men,  to  my  secretary,  who 
said,  "Tell  the  boss  that  your  boys  have  learned  their  lessons  well." 

When  the  Direeror  invited  me  to  participate  in  these  ceremonies,  I  had  to 
tell  him  that  I  would  be  able  to  do  so  only  if  he  and  you  would  be  content 
with  a  few  informal  observations  on  the  problems  of  police  work,  as  I  see 
them,  in  the  whole  of  the  administration  of  justice.  He  agreed,  and  therefore  I 
will  not  detain  you  long  this  morning  and  I  assure  you  that  I  will  have  no 
profound  observations  on  your  problems.  This  is  a  pleasant  occasion  and  yet  a 
very  serious  one.  Each  of  you  in  this  graduating  group  has  come  from  a  dif- 
ferent community  and  from  various  parts  of  the  United  States  and,  I  under- 
stand, a  number  of  you  from  other  countries  of  the  world.  In  coming  here  you 
have  brought  your  own  l)ackground  of  experience  and  your  own  problems,  and 
I  am  sure  that  you  will  leave  Washington  with  new  insights  into  the  problems 
concerning  the  day-to-day  and  hour-to-hour  administration  of  law  enforcement. 
Few  of  the  problems  in  modern  times  are  more  vexing  than  those  that  you 
have  been  studying  in  these  recent  months  and  those  that  you  will  deal  with 
when  you  return  to  your  base.  In  recent  years,  perhaps  more  than  in  earlier 
times,  the  function  of  the  police  in  the  administration  of  .justice  has  come 
under  closer  examination  and  in  many  quarters  vigorous  criticism.  From  time 
to  time  as  I  have  occasion  to  discuss  the  problems  of  the  administration  of 
justice,  I  have  tried  to  see  it  and  discuss  it  as  a  imit  consisting  of  three  parts. 
The  first  begins  with  the  earliest  contact  which  any  citizen  has  with  his  gov- 
ernment— that  of  the  policeman,  your  prol)lem.  It  continues  through  the  proc- 
esses fif  tlie  courts  where  for  more  than  fifteen  years  I  have  tried  to  deal  with 
it,  and  finally  through  the  processes  of  confinement  and  the  efforts  for  correc- 
tion of  those  who  are  found  guilty  of  serious  crime.s — crimes  serious  enough  to 
warrant  confinement. 

The  longer  I  observe  the  problems  of  justice,  the  more  I  am  persuaded  that 
we  must  see  it  as  a  unity,  and  see  the  relationship  of  these  three  areas,  each 
to  the  other.  It  is  often  overlooked  that  no  public  official  in  the  entire  range  of 
modern  government,  no  public  officials,  are  given  such  wide  discretion  in  mat- 
ters dealing  with  the  diiily  lives  of  citizens  as  are  police  officers.  In  the  broad 
terms  of  public  administration,  I  think  it  would  be  a  safe  generolization  that 
the  scope  of  discretion  enlarges  as  we  look  upward  in  the  hierarcliy.  In  other 
words,  the  higher  the  rank,  the  greater  the  discretion.  But  this  is  not  true  in 
your  work,  in  police  work.  The  policeman  on  the  beat  or  in  the  patrol  car 
makes  more  decisions  and  exercises  broader  discretion  affecting  the  daily  lives 
of  people  every  day  to  a  greater  extent  in  many  respects,  certainly,  than  a 
judge  will  do  in  a  week  or  more. 

It  may  be  helpful  to  examine  this  relatively  simple  truth  that  is  often  over- 
looked. Every  community  in  the  United  States,  for  example,  has  ordinances  or 
regulations  proscribing  certain  conduct  and  proliibiting  it  as  unlawful.  For  ex- 
ami^le.  I  am  sure  there  is  no  community  anywhere  that  does  not  have  some 
kind  of  an  ordinance  or  regulation  making  pulilic  drunkenness  an  offense,  and 
therefoi'e,  sul)ject  to  arrest.  Generally  speaking,  police  officers  have  a  dut.y  to 
make  an  arrest  for  violations  which  they  observe.  But  now  let  us  examine  this 
relativel.v  simple  situation  that  I  have  descrilied  in  the  light  of  reality  and 
practical,  everyday  common  sen.se.  Literally  applied,  such  an  ordinance  or  reg- 
ulation as  this  would  require,  would  seem  to  command,  that  every  officer  ar- 
rest every  person  who  appears  to  be  subject  to  it,  that  is.  if  he  is  significantly 
imder  the  influence  of  liquor  in  public,  he  must  arrest  him.  I  recall  my  obser- 
vations going  back  to  my  boyliood.  One  of  the  corners  where  I  sold  newspapers 
was  near  a  saloon  and  on  Saturday  night  from  five  o'clock  onward  a  great 
many  working  men  came  into  that  saloon  ))ecause  it  was  located  in  a  rather 
poor  district  not  more  than  a  few  hundred  feet  from  the  railroad  yards  in  St. 
Paul.  Minnesota,  alongside  the  INIississippi  River,  near  the  great  railroad  shops. 
Although  the  Eighteenth  Amendment  was  then  in  effect  and  technically  no 
hard  liquor  was  available,  even  at  the  tender  age  of  eleven  or  twelve,  as  I  was 
when  I  sold  papers  on  that  corner.  I  was  able  to  observe  that  a  great  many  of 
these  workingmen  left  the  saloon  in  a  greater  state  of  exhilaration  than  when 
they  arrived.  It  was  common  knowledge  in  the  comnumity.  I  think,  that  at 
least  on  Saturday,  which  was  payday,  something  stronger  than  near-beer  was 
being  sold  in  this  establishment.  There  was  a  genial  Irishman,  Irish  policeman, 
on  the  beat  who  was  one  of  my  customers.  He  lived  in  the  community.  He  was 
well  known  to  all  of  us.  Bear  in  mind  that  as  a  local  i)oliceman  he  had  rela- 
tively  limited   authority   for   the   enforcement  of   the   Eighteenth   Amendment, 
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and  I  don't  think  he  spent  very  much  time  worrying  about  it.  Sometimes,  par- 
ticularly at  the  later  hours,  after  these  men  had  been  in  the  sah)on  either 
cashing  their  checks,  if  that  was  the  case,  or  loosening  up  after  a  hard  week, 
the  custimiers  of  this  establishment,  or  at  least  some  of  them,  would  leave 
with  a  load  heavier  tlian  they  could  carry.  I  don't  recall  seeing  tliat  good  Irisli 
policeman  making  very  many  arrests.  But  I  do  recall  seeing  him  sometimes 
with  the  assistance  of  one  of  tlie  other  workingmen,  one  of  tlie  other  patrons 
of  that  saloon,  help  some  hapless  workingman  who's  had  a  little  too  mucii 
back  to  liis  nearl)y  home  and  depositing  him  on  the  hack  porcli.  I  emphasize 
that  it  was  the  back  porch  because  tliis  fellow  liad  the  wits  and  the  decency  to 
take  this  offending  father  of  the  family  to  the  rear  entrance  of  the  house 
wliere  tlie  wliole  episode  of  his  bodily  delivery  would  not  be  as  easily  observed 
iiy  the  en, ire  neighborhood.  Perliaps  this  might  strike  some  as  no  more  than 
an  amusing  anecdote  but  the  fact  is,  as  I  see  it,  this  was  a  good  example  of  a 
police  ofticer  exercising  judgment  of  a  high  order.  Discretion  in  this  sense  was 
common  sense.  If  in  that  day,  and  I  susp'ect  in  many  other  times  not  excluding 
the  present,  every  person  found  in  public  under  the  influence  of  liquor  was  au- 
tomatically and  immediately  clapped  into  the  local  jail,  we  would  then  and 
now  need  more  jails  than  we  have  and  we  would  build  hostility  toward  the  po- 
lice and  toward  government  generally  and  cause  needless  distress  to  a  great 
many  families—the  families  in  this  case  waiting  for  the  breadwinner  to  come 
home  so  that  the  mother  could  do  the  shopping  for  the  weekend,  in  households 
where  they  live  from  day  to  day,  and  week  to  week. 

Let  me  give  another  illustration  relating  to  one  of  the  commonplace  traflSc 
regulations  that  makes  it  an  offense  to  change  lanes,  weaving  I  think  it's 
sometimes  called  in  traffic,  without  advance  signals.  It  is  extraordinarily  diffi- 
cult to  frame  a  regulation  or  a  guideline  to  tell  a  police  officer  precisely  how 
he  de,cides  whether  to  help  the  workingman  home  after  he's  had  too  much  to 
drink  or  to  tell  him  exactly  how  to  apply  his  discretion  on  a  traffic  offense 
such  as  changing  lanes  without  adequate  signals.  Obviously,  the  offense  is  a 
more  serious  one  in  heavy  traffic  than  on  a  deserted  highway.  Yet  the  letter  of 
the  law  is  there.  In  one  case  an  officer  may  stop  the  driver  and  let  him  go 
with  a  warning;  in  another  case  he  may  arrest  him;  in  another  case  he  may 
just  signal  him  in  some  way  to  caution  him.  This  is  commonplace  police  prac- 
tice and,  again,  those  solutions,  as  you  well  know,  are  common  sense.  They, 
again,  are  discretion  of  the  highest  order.  No  law  books,  no  lawyer,  no  judge 
can  really  tell  the  policeman  on  the  beat  how  to  exercise  this  vast  discretion 
in  every  one  of  the  thousands  of  different  situations  that  can  arise  in  the 
hour-to-hour  work  of  a  policeman. 

Yet  we  must  recognize  that  we  need  not  choose  between  no  guidelines  and 
perfect  guidelines.  There  must  be  some  guidance  by  way  of  basic  concept  that 
will  assist  the  officers  in  these  circumstances,  and  I  am  sure  in  recent  weeks 
since  you've  been  here  you  have  been  dealing  with  some  of  these  problems. 
Basically,  as  I  suggested,  it  is  a  matter  of  common  sense  and  sound  judgment 
and  yet  we  know  that  one  man's  idea  of  common  sense  may  conceivably  be  an- 
other man's  mistake.  Hence,  there  is  a  need  for  carefully  devised  basic  stand- 
ards and  study  to  guide  the  exercise  of  this  discretion  and,  second,  the  train- 
ing must  be  a  continuing  process.  The  training  is  very  important  before  we 
thrust  officers  into  situations  that  would  often  baffle  the  wisest  judge.  We 
judges  can  hear  arguments,  read  briefs,  study,  consult  with  each  other,  read 
the  old  cases  on  the  subject,  before  we  pass  on  whether  there  was  probable 
cause  for  a  particular  police  act.  We  know,  of  course,  that  the  policeman  often 
has  only  seconds  to  decide  and  act,  and  in  some  circumstances  his  life  or 
safety  may  be  at  stake.  The  need  for  intensive  and  continuing  training  is 
something  we've  become  aware  of  only  in  relatively  recent  years  in  our  his- 
tory, and  this  National  Academy  has  made  an  enormous  and  often  unnoticed 
contribution  to  sound  law  enforcement  in  this  country. 

I  have  found  over  the  last  sixteen  years  on  visits  to  the  courts  and  the  pris- 
ons and  the  police  stations  in  other  countries,  particularly  in  Europe,  that  at 
every  level  of  the  administration  of  justice,  in  police  work  at  the  first  stage,  in 
the  judicial  process  at  the  second,  and  in  the  confinement  and  correction  proc- 
ess at  the  third,  that  some  of  the  older  societies  of  Europe  have  much  that  we 
could  borrow  to  improve  our  own  institutions  and  practices.  Let  me  illustrate 
this  with  another  example.  All  of  us  know  the  tensions  and  the  irritations  that 
accompany  the  movement  of  traffic  and  the  relations  between  drivers  and  po- 
lice officers  in  this  very  irksome  a.spect  of  a  modern  society.  In  many  of  the 
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European  countries,  there  are  formal  written  regulations  governing  the  police, 
that  require  that  when  a  car  is  stopped  for  some  possible  violation,  or  for  a 
arrest,  that  if  the  event  occurs  when  the  driver  is  accompanied  by  his  family, 
the  police  oflScer  is  required  categorically  to  ask  the  driver  to  leave  the  car 
and  step  outside  so  that  if  he  must  make  an  arrest  or  if  he  must  give  a  stern 
warning  to  the  driver  the  entire  discussion  is  held  out  of  the  hearing  of  the 
family  of  the  ofEender.  I  am  sure  every  one  of  us  has  either  observed  or  per- 
haps even  personally  experienced  situations  in  which  an  overworked  or  under- 
trained  or  thoughtless  police  otBcer  would  chew  out  the  driver  for  some  rela- 
tively insignificant  violation  and  doing  so  in  a  way  that  produced  a  traumatic 
experience  for  the  man's  wife  and  his  family,  his  children  who  would  be  emo- 
tionally upset  over  the  entire  incident.  Even  bearing  in  mind  the  great  tension 
under  which  police  officers  must  work,  in  controlling  traffic  and  carrying  out 
the  other  duties  they  have,  particularly  in  the  large  metropolitan  areas,  can 
anyone  think  of  any  reason  why  every  police  department  in  America  should 
not  have  a  regulation  such  as  you  find  in  Holland,  for  example,  that  I  have 
just  described.  No  father  who  has  been  the  recipient  of  this  kind  of  a  cliewing 
out  by  a  police  officer  in  the  presence  of  his  small  children  who  regard  him  as 
the  infallible  hero  in  their  lives  can  ever  thereafter  be  expected  to  avoid  some 
measure,  at  least,  of  hostility  toward  police  and  the  police  function  and  need- 
lessly. What  a  simple  solution  these  older  societies  of  Europe  have  found,  and 
it  is  a  solution  that  I  commend  to  each  of  you  as  you  return  to  your  own  com- 
munities to  assist  in  the  training  of  officers.  In  a  i>eriod  of  stress  such  as  we 
have  experienced  now  for  more  than  a  generation,  the  tensions  of  nations  and 
of  the  world  and  of  statesmen  are  reflected  into  our  daily  lives.  When  people 
are  on  edge,  the  small  accommodations,  the  common  civilities,  help  carry  each 
person  through  his  daily  problems  and  his  daily  work,  and  the  police  in  exe- 
cuting their  duties  can  contribute  much  to  that.  We  need  to  be  sure  that  the 
man  on  the  beat  is  trained  to  reduce  tensions,  to  calm  fears,  and  to  minimize 
anxieties,  and  yet  when  we  have  said  that,  it  is  a  recognition  that  he,  the  po- 
liceman on  the  beat  or  in  the  patrol  car,  has  the  really  difficult  task.  In  so 
many  respects  as  I  have  suggested,  your  work  is  far  more  important  even  than 
the  work  of  judges  because  your  role  and  activities  are  far  more  pervasive 
and  they  have  immediate  impact  on  people's  daily  lives.  This  is  why  the  men 
on  the  beat  need  standards  that  will  give  a  common  philosophical  base,  a  com- 
mon sense  foundation,  if  you  will,  for  the  performance  of  the  police  function 
that  is  so  highly  crucial  to  a  free  people.  You  must  have  this  to  encourage  an 
attitude  of  respect  without  fear  and  to  establish  a  feeling  of  mutual  confidence 
between  the  people  and  the  iwlice.  It  has  often  seemed  to  me  thtit  in  an  ideal 
society  we  would  select  and  train  our  policemen  as  carefully  as  we  try  to  se- 
lect our  judges  from  among  those  trained  in  the  law  and,  perhaps  even  more 
important,  suited  by  temperament  for  this  difficult  task.  But  we  do  not  live  in 
an  ideal  or  a  Utopian  society  and.  until  we  do.  we  must  take  the  best  small 
steps  to  pick  policemen  from  among  those  who  are  suited  by  nature  and  dispo- 
sition to  exercise  authority  over  their  fellowmen  and,  once  having  selected 
them,  they  must  be  given  the  best  training  that  we  can  devise  to  see  that  their 
necessarily  broad  powei's  are  used  wisely. 

One  of  the  men  who  have  thought  and  studied  and  written  on  the  problems 
of  the  relations  between  the  police  and  the  citizen  has  had  this  to  say:  "A  po- 
liceman who  appreciates  the  likely  consequences  of  an  approach  that  will 
cause  resentment  and  nevertheless  indulges  in  it,  contributes  to  exactly  what  he 
is  being  paid  to  prevent."  Now  it  will  not  do  to  say  that  in  police  work  the 
causing  of  resentment  is  unavoidable.  Some  of  it  is.  no  doubt,  but  it  is  pre- 
cisely for  that  reason  that  the  resentment  and  the  occasions  for  it  must  be 
avoided  wherever  possible.  In  any  discussion  of  the  relationship  between  the 
police  and  the  people  we  would  do  well  to  remember  the  statement  of  Mr.  Jus- 
tice Brandeis  in  one  of  his  important  opinions.  He  said  this  and  I  am  .sure  you 
have  read  and  heard  it  before.  "Our  government  is  the  potent,  ever-present 
teacher.  For  good  or  ill,  the  government  teaches  the  whole  people  by  example." 

I  am  confident,  Mr.  Director,  that  these  men,  with  the  training  they  have  re- 
ceived here,  combined  with  the  experience  they  had  before  coming  here,  will 
lead  them  to  give  their  communities  the  good  example  that  Justice  Brandeis 
spoke  of.  And  now.  to  each  of  you.  my  congratulations  and  best  wishes  in  your 
future  work. 
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Mr.  Blakey.  ]Mr.  Calm,  suppose  we  chfuige  the  facts  in  your  illus- 
tration and  make  it  one  Negro  and  one  white  and  make  it  in  a  high 
school  after  a  desegregation  order.  Now,  does  that  cast  it  in  a  differ- 
ent light  ? 

Mr.  Cahx.  In  my  judgment;  no. 

If  the  police  officer  can  accomplish  in  five  minutes  the  strengthen- 
ing of  bonds  between  two  boys,  two  girls,  black,  white,  yellow  or 
what  ha^•e  you,  we  have  a  good  cop,  and  I  think  he  knows  his  neigh- 
borhood clearly  enough  to  accomplish  this.  He  knows  what  is  going 
on.  The  demands  are  now  that  police  officers  be  properly  trained  in 
these  fields  as  well  as  the  narrow  confines  of  crime  and  punishment. 
I  think  this  will  give  him  more  strength  and  give  him  more  courage 
to  produce  the  best  kind  of  result  on  behalf  of  society. 

I  therefore  don't  think  it  would  make  any  difference  and  I  think 
it  should  be  encouraged  for  him  to  use  his  judgment.  I  think  he  can 
bring  these  people  at  that  level  of  society  much  more  closely 
together  than  to  mandate  him  to  bi-ing  such  matters  before  a  court 
and  have  it  clutter  the  calendar  especially  where  it  is  possible  that 
the  end  result  will  be  the  very  same.  The  two  boys  will  be  shaking 
hands  later  on  trying  to  forgive. 

We  don't  necessarily  need  judicial  determination  for  that.  We 
don't  necessarily  need  a  probationary  report  for  that.  We  do  need  a 
good  cop.  And  T  think  he  could  accomplish  it. 

Senator  Hart.  ]Mr.  Chairman,  could  I  follow  that  just  a  little  bit? 

Mr.  Blakey  asked  you  to  put  it  in  the  setting  of  a  school  where 
there  had  been  turmoil  and  a  black  boy  and  a  white  boy.  Your 
answer  assumed  that  the  good  cop  was  able  to  mediate  that  case.  I 
agree  with  you ;  that  would  be  great. 

But  wdiy  should  not  concern  for  the  hazard  of  the  policeman  per- 
suade us  that  we  shouldn't  have  a  Federal  role  in  those  cases  where 
in  a  community,  perhaps  out  of  a  long  tradition,  which  could  be  the 
case  in  the  South,  or  current  tensions,  which  would  be  the  case  in 
the  North,  a  minority  believe  that  there  is  repeated  failure  on  the 
part  of  the  local  cop  to  act,  repeated  failure,  a  pattern. 

I  am  not  saying  that  I  know  this  is  to  be  the  case  in  any  given 
city  but  all  of  us  know  that  there  are  cities  in  the  country  where 
there  is  a  deep  conviction  on  the  part  of  black  Americans  that 
policemen  will  fail  to  act  to  protect  them  against  physical  threat.  Or 
will  overreact  against  them  when  there  is  a  black-white  confronta- 
tion. 

Now,  you  say  let  the  local  community  resolve  that.  Let  the  local 
voter  take  care  of  the  prosecutor  who  may  not  react  properly.  But 
you  know,  if  it  is  an  80-20  white  to  black  voting  population,  how 
good  a  sanction,  is  that  ? 

Mr.  Cahn.  Senator,  perhaps  I  am  a  great  deal  more  idealistic. 
Perhaps  my  own  experience  in  my  own  area  where  we  do  have  prob- 
lems and  where  these  problems  are  slowly  but  effectively  being 
resolved  doesn't  permit  me  that  negative  kind  of  thinking. 

We  have  statutes  in  our  States,  and  I  am  sure  most  States  have 
these  very  same  statutes,  which  cover  the  malfeasance  or  the  mis- 
feasance of  law  enforcement  officers.  We  have  grand  jury  investiga- 
tions and  we  have  had  complaints  which  have  been  very  similar, 
perhaps  not  exactly,  very  similar  to  the  set   of   facts   which  you 
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brought  to  my  attention.  They  were  effectively  handled  without  Fed- 
eral interference,  without  Federal  "Big  Brother"  looking  down  on 
the  local  police  officer  to  see  whether  with  each  and  every  traffic 
light  violation  there  was  a  failure,  or  lack  of  failure,  to  hand  out  a 
summons.  I  don't  think  that  is  necessary.  I  don't  think  with  present 
training,  with  present  demands,  with  the  professionalization  of  law 
enforcement  agencies  at  all  levels  of  government  that  we  have  to 
concern  ourselves  with  this  kind  of  situation. 

It  does  exist,  I  will  not  deny  that.  It  can  exist  again  and  it  can 
take  place  again,  but  I  feel  that  Federal  interference  isn't  going  to 
straighten  that  local  community  out.  It  has  to  be  done  in  the  local 
community  if  there  is  to  be  the  true  concept  of  community  peace.  It 
is  not  going  to  be  accomplished  by  some  remote  authority  in  Wash- 
ington or  anyplace  else  saying  you  are  going  to  love  each  other,  you 
are  going  to  protect,  you  are  going  to  prosecute  or  you  are  not  going 
to  prosecute.  That  has  to  come  from  the  people  themselves  and 
action  has  to  be  responsible  to  those  people.  I  think  it  can  be  accom- 
plished through  strong  State  control  and  local  control  of  law 
enforcement. 

Senator  Hruska.  Senator  Hart,  I  suppose  you  probably  have  fur- 
ther questions  and  the  witness  has  much  more  to  discoui'se  upon,  but 
35  minutes  have  now  elapsed.  Mr.  Cahn,  you  have  had  5  minutes 
grace.  We  are  grateful  to  you  for  the  points  of  view  you  have 
brought  here. 

]Mr.  Cahn.  Thank  you  very  much.  Senator. 

(Full  statement  follows:) 

Prepared  Statement  of  William  Cahn 

I  am  WiUiam  Cahn.  District  Attorney  of  Nassau  County,  New  York,  and 
President  of  tlie  National  District  Attorneys  Association. 

On  behalf  of  the  nearly  6,000  prosecutors  within  our  organization,  may  I  ex- 
press our  sincere  gratitude  for  the  privilege  of  giving  testimony  before  this  au- 
gust body. 

In  the  course  of  this  discussion,  an  attempt  will  be  made  to  focus  primarily 
on  those  features  of  the  draft  of  the  proposed  code  which  have  special  implica- 
tions for  local  law  enforcement.  May  I  say  at  the  outset  that  the  proposed 
criminal  code  is  a  monumental  work.  It  bears  the  impress  of  careful  thought 
and  scholarship  and  is  most  necessary  in  these  days  of  even  changing  concepts 
of  criminal  justice. 

Unfortunately,  however,  the  proposed  code  is  a  trespass  on  the  prerogatives 
of  local  law  enforcement. 

A  penal  code  enabling  a  strong  federal  performance  in  the  realm  of  general 
criminal  law  enforcement  is  desirable.  Provided  it  confines  federal  action  to 
the  protection  of  peculiarly  federal  interests  as  these  are  revealed  by  a  valid 
perception  of  the  Constitution's  organization  of  sovereignty.  Regrettably,  the 
code's  jurisdictional  innovations  go  far  beyond  these  confines. 

The  major  novelt.v  of  the  draft  is  its  thorough-going  banishment  of  the  ju- 
risdictional factor  from  its  former  status  as  a  definitional  element  of  substan- 
tive offenses.  "The  study  draft  commentary  declares  that  it  embodies  a  new 
approach  to  the  definition  of  federal  crimes.  All  offenses  are  defined  in  terms 
of  the  substantive  misbehavior  just  as  is  done  in  a  state  code.  . ." 

It  is  true  that  jurisdictional  fact — while  an  element  of  the  state's  case  in 
criminal  prosecutions — is  not  a  defining  feature  of  state  offenses. 

However,  the  reverse  is  true  of  the  federal  performance,  legislative  and  exec- 
utive. It  has  no  sanction  and  no  reason  for  being  except  to  the  extent  that  it 
serves  federal  interests,  and  such  interests  are  only  those  deducible  from 
within  the  confines  of  the  enumerated  powers.  Therefore,  federal  laws  should 
be  framed  to  reflect  the  specialized  nature  of  federal  competence. 
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Of  course,  when  federal  coutacts  exist  so  as  to  authorize  the  operation  of  a 
prohibitory  federal  power  over  interstate  channels,  e.^.,  where  deadly  devices 
are  sent  from  state  to  state  throuj^li  the  mails,  long  established  connnerce 
clause  theory  concedes  to  the  Congress  the  authority  to  enact  federal  laws. 
Moreover,  national  power  may  arguably  be  Invoked  to  prohibit  traditional 
forms  of  criminality  in  those  unusual  situations  where  they  inflict  substantial 
and  relatively  direct  damage  on  interstate  commerce.  But  to  say  this,  is  a  very 
different  thing  from  saying  or  implying  that  it  is  local  offenses  rather  than 
their  federal  contacts  or  interstate  implications  which  are  signiflcant  to  the  en- 
actors of  federal  legislation. 

A  further  source  of  disharmony  between  state  and  federal  authority,  Section 
708  in  the  final  draft,  which  provides  in  effect  that  where  a  previous  federal 
prosecution  ends  in  conviction  or  aciiuittal  or  in  a  barring  determinaticm  be- 
cause a  jury  had  been  sworn  or  Impanelled  before  the  case  was  terminated  a 
later  state  prosecution  based  on  the  same  conduct  or  same  criminal  episode  is 
forbidden. 

Thus,  if  a  federal  prosecutor's  undue  haste  or  carelessness  in  pi'eparing  his 
case  or  trying  it  results  in  a  dismissal  for  insufficient  evidence  the  state  is 
penalized  for  it  by  being  prevented  from  stepping  in  thereafter  to  prosecute 
the  case  efficiently.  Similarly,  if  a  defendant  pleads  guilty  in  order  to  get  a 
light  sentence  in  federal  court,  the  state  cannot  later  proceed  against  him 
where  it  feels  he  has  not  been  punished  adequately  or  where  it  disagrees  with 
the  federal  prosecutor's  evaluation  which  resulted  in  federal  consent  to  the  plea 
and  the  degree  of  punishment. 

The  threat  of  double  x)rosecution  may  serve  as  a  deterrent  to  crime.  And  if 
the  rehabilitation  value  is  to  be  recognized,  let  this  be  done  by  state  sentenc- 
ing courts  on  a  discretionary  basis  in  the  later  prosecution.  State  judges  can 
impose  sentences  appropriately  in  situations  where  the  defendant  seems  to  be 
a  good  risk  for  lenient  treatment  and  can  take  into  consideration  a  prior  fed- 
eral prosecution  and  sentence. 

I  concede  that  the  possibility  of  preemptive  federal  action  is  seemingly  fore- 
stalled to  an  unknown  degree  of  Section  207  which  provides  that — 

"Notwithstanding  tlie  existence  of  concurrent  jurisdiction,  federal  law  en- 
forcement agencies  are  authorized  to  decline  or  discontinue  federal 
enforcement  efforts  wlienever  the  offense  can  effectively  be  prosecuted  by  non- 
federal agencies  and  it  appears  that  there  is  no  substantial  federal  interest  in 
further  prosecution  or  that  the  offense  primarily  affects  state,  local  or  foreign 
interests." 

Section  207  describes  five  general  categories  of  situations  where  a  substantial 
federal  interest  exists. 

However,  this  provision  is  not  effectively  mandatory  since  it  is  framed  in 
permissive  rather  than  compulsory  terms  and  reposes  discretion  in  the  federal 
prosecutor  to  determine  the  concrete  meaning  of  its  vaguely  worded  general 
criteria — a  discretion  which  is  not  judicially  reviewable.  Also,  it  expressly  de- 
clares that  the  five  criteria  of  federal  interest  set  forth  in  Section  207  are  not 
exhaustive  and  this,  in  effect,  devolves  upon  federal  authorities  the  discretion 
to  formulate  others  explicitly  or  to  act  on  other  unavowed  criteria.  Conse- 
quently the  standards  contain  an  unnecessary  scope  for  subjectivity.  Thus  an 
over  aggressive  federal  prosecutory  regime  could  have  the  effect  of  making 
Section  708  a  formidable  impediment  to  the  traditional  operation  of  state  police 
power.  In  view  of  our  belief  that  local  law  enforcement  is  the  most  effective 
law  enforcement,  we,  the  District  Attorneys,  oppose  this  discretionary  power 
most  strongly. 

Let  us  now  consider  some  of  the  ways  in  which  the  proposed  code  broadens 
the  compass  of  federal  jurisdiction  by  an  analysis  of  some  portions  of  Section 
201.  the  omnibus  jurisdiction  section. 

One  method  of  increasing  the  scope  of  federal  jurisdiction  is  the  technique 
of  "piggybacking"  set  forth  in  Section  201  B.  It  is  there  provided  that  the  fed- 
eral government  may  prosecute  an  offense  which  is  committed  during  the  com- 
mission of  or  in  immediate  flight  from  the  commission  of  another  offense  when 
the  latter  offense  lies  within  the  area  of  federal  jurisdiction.  Under  this  tech- 
nique. 28  separate  offenses,  including  such  traditionally  local  offenses  as 
reckless  endangerment,  assault,  murdei',  bribery,  coercion,  rape,  arson,  criminal 
mischief,  burglary,  trespass,  breaking  into  a  vehicle,  theft  and  related  offenses, 
extortion  and  supplying  firearms  or  destructive  devices,  are  now  brought 
within  the  cognizance  of  federal  authority.  This  piggyback  approach  furnishes 
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the  instrument  for  a  significant  expansion  of  federal  autliority.  It  is  a  statu- 
tory tactic  for  dealing  with  compounded  wrongdoing  which  Congress  previously 
handled  by  the  imposition  of  additional  penalties  through  the  sentencing  proc- 
ess. 

Consider  the  situation  with  respect  to  the  other  broad  jurisdictional  alloca- 
tions set  out  in  provisions  of  Section  201.  Among  these  allocations  are  a 
Paragraph  G.  This  paragraph  confers  federal  jurisdiction  where  the  alleged  of- 
fense "affects"  commerce — a  formula  for  almost  unlimited  jurisdiction  if  it  is 
interpreted  aggressively  by  federal  prosecutors.  Since  almost  any  wrongful  act 
"affects"  interstate  commerce  in  some  way.  For  example,  the  robbery  of  a  local 
department  store  which  sells  products  shipped  from  another  state  might  be 
considered  to  "affect"  interstate  commerce.  By  virtue  of  Paragraph  G,  such 
robliery  could  be  regarded  as  prosecutable  in  accordance  with  the  provisions  of 
Section  1771 — 4  where  expressly  authorized  by  the  Attorney  General  of  the 
United  States,  who  must  give  permission  for  robbery  prosecutions  based  on 
Paragraph  G.  The  proposed  code  also  uses  Paragraph  G  as  jurisdictional  ba.se 
with  respect  to  such  other  crimes  as  extortion  with  the  Attoimey  General's  au- 
thorization. Arson  committed  by  an  explosion  or  destructive  device,  supplying  il- 
legal tirearms  or  exphjsives,  criminal  mischief,  damaging  property  by  use  of 
an  explosive  or  destructive  device,  traffic  in  intercepting  devices  and  intercep- 
tion of  wire  or  oral  commvuiications. 

Paragraph  E.  This  paragraph  allows  federal  prosecution  where  the  mails 
or  a  facility  of  interstate  or  foreign  commerce  such  as  a  telephone,  radio  or 
telegraph  is  used  in  the  commission  or  consummation  of  the  offense.  It  is  uti- 
lized as  a  jurisdictional  base  for  some  16  different  criminal  offenses.  Including 
bribery  of  local  government  officials,  terrorizing,  coercion,  harassment,  arson, 
releasing  destructive  forces,  theft,  and  related  offenses,  extortion,  inciting  riot, 
with  the  Attorney  General's  authorization,  arming  rioters,  illegal  gambling 
business,  promotion,  prostitution,  dissemination,  obscenity  and  intercepting  cor- 
respondence or  oral  or  wire  communications. 

Under  Paragraph  E,  even  the  performance  of  an  isolated  minor  or  periph- 
eral act  of  preparation  or  assistance  or,  indeed,  even  a  chance,  unnecessary 
phone  call  made  on  the  spur  of  the  moment  which  contributes  in  a  slight,  ini- 
important  way  to  the  locally  based  criminal  enterprise  can  be  interpreted  as 
bringing  the  entire  enterprise  within  the  bounds  of  federal  regulation. 

Paragraph  H  provides  for  federal  jurisdiction  where  the  movement  of  any 
person  across  a  state  or  United  States  boundary  occurs  in  the  commission  or 
consummation  of  the  offense.  It  is  used  as  a  jurisdictional  base  for  12  different 
offenses,  most  of  them  local  in  nature.  Here  again,  substantially  the  same 
structure  of  analysis  is  pertinent  as  that  which  has  just  been  set  forth  with 
respect  to  Paragraph  E. 

Paragraph  G  is  too  vague  since  it  does  not  state  in  what  way  or  degree  inter- 
state commerce  must  be  affected  in  order  for  Paragraph  G's  jurisdictional 
force  to  operate.  It  seems  to  me  that  Paragraph  G  might  well  be  eliminated. 
In  view  of  its  potentialities  for  federal  jurisdictional  aggrandizement,  even 
though  the  "affects  commerce"  standard  has  been  used  with  respect  to  robbery 
and  extortion  since  1934  in  the  anti-racketeering  act,  now  known  as  the  Hobbs 
Act.  After  all,  the  major  harms  to  interstate  and  foreign  commerce  are  already 
enjoined  in  federal  statutes  regulating  economic  and  business  matters.  Further- 
more, the  other  paragraphs  of  section  201,  including  these  gi*anting  federal  ju- 
risdiction when  a  mail  facility  or  instrimientality  of  interstate  transportation 
or  communication  or  a  federal  official  or  federally  owned  or  held  property  or 
an  object  moving  in  interstate  commerce  is  the  subject  of  injury,  seem  to  pro- 
vide for  a  federal  capability  adequate  to  the  sustenance  of  federal  interests. 
Local  acts  having  an  impact  on  interstate  commerce  can  be  dealt  with  by  local 
prosecutors. 

If  paragraph  G  is  retained,  it  should  be  rephrased  so  as  to  confine  its  reach 
to  specified  categories  of  injurious  acts  having  a  direct  effect  on  interstate  and 
foreign  commerce  and  possibly  specified  activities  typical  of  interstate  orga- 
nized crime  having  a  substantial  effect  on  such  commerce.  Where  possible, 
such  damage  to  commerce  should  be  described  precisely,  e.g.,  in  terms  of  mini- 
mum amount  for  individual  criminal  deprivations  or  impairments,  with  the 
minimum  sufficiently  high  to  bar  federal  prosectuion  of  trivial  or  minor  offen- 
ses. 

Another  novel  conception  of  the  federal  function  is  exhibited  in  Section  1368 
of   the  proposed   code.   It  confers   federal  prosecutory  jurisdiction   to  proceed 
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against  persons  bribing  local  public  servants,  i.e.,  officers,  appointive  or  elective 
and  local  government  agents  and  employees.  See  Section  10!)  AF  and  to  prose- 
cute any  such  iterson  who  takes  a  bribe  or  accepts  an  award  for  having  en- 
gaged in  cifficial  acticm  or  having  violated  his  duty.  Federal  jurisdiction  is 
granted  under  Paragraphs  A,  B,  E,  and  H,  of  Section  201. 

Thus,  federal  authority  to  prosecute  will  exist  under  Paragraph  E.  e.g.,  in 
every  case  where  a  telephone  call  assisting  the  offense  is  made,  presumably 
whether  interstate  or  not.  since  all  telephones  are  williin  tlie  conduit  of  a  na- 
tional communication  system. 

Federal  jurisdiction  will  also  attach  if  an  insignificant  letter  is  mailed  in 
aid  of  the  bribery  and,  here  again,  intrastate  transmission  is  sufficient  to  acti- 
vate jurisdiction.  Also,  travel  across  state  lines  in  connection  with  the  bribery 
scheme,  no  matter  how  unimportant  to  the  scheme,  will  afford  a  ground  for 
federal  action  under  Paragraph  H. 

Moreover,  Section  1386,  in  inchuling  Paragraph  B  of  Section  201  as  a  juris- 
dictional base,  thereby  permits  prosecution  for  any  act  constituting  bribery  of 
a  local  public  servant  where  the  act  in  question  was  committed  in  the  course 
of  any  offense  rendered  subject  to  federal  authority  by  the  permissive  jurisdic- 
tional provisions  of  the  draft.  This  includes  drug  offenses  and  gambling  offen- 
.se.s. 

Since  the  federal  government  has  plenary  jurisdiction  with  respect  to  nar- 
cotic offenses,  it  follows  that  any  .$5.00  bribe  given  by  a  neighborhood  pusher 
to  the  police  officer  on  the  beat  can  be  drawn  within  the  networks  of  federal 
jurisdiction.  It  is  deeply  offensive  to  the  values  of  federalism  that  when  the 
federal  government  prosecutes  and  convicts  a  state  or  local  public  servant  for 
acceptance  of  a  bribe  before  the  state  does,  state  prosecution  is  barred.  The 
state  may  perhaps  be  tactically  delaying  prosecution  pending  a  more  thorough- 
going investigation  of  the  extent  to  which  the  particular  wrongful  act  is  evi- 
dence of  more  widespread  perversion  of  local  government.  In  addition,  where 
the  state  scheme  of  punishment  is  different  from  the  federal  sentencing  i)rovi- 
sions,  such  a  bar  will  represent  a  significant  narrowing  of  the  state  govern- 
ment's control  over  its  own  officials  and  governmental  processes. 

It  is  inferred  on  Page  710  in  "Vol.  1  of  the  working  pai)ers.  although  not 
argued  with  full  explicitness,  that  there  is  a  federal  interest  in  combating 
local  corruption  arising  from  the  fact  that  it  is  often  connected  with  interstate 
organized  crime. 

A  similar  rationale  has  been  approved  by  the  United  States  Supreme  Court 
in  cases  concerning  economic  regulation  and  in  1971  in  the  Perez  case  involv- 
ing a  federal  statute  granting  plenary  federal  jurisdiction  over  local  loan 
sharking. 

However,  leaving  aside  the  question  as  to  the  validity  of  this  view  in  the 
bribery  context,  it  may  be  said  that  the  proposed  codes  jurisdictional  grant 
with  respect  to  local  bribery  is  not  limited  to  the  accomplishment  of  this 
oltjective.  In  my  opinion  the  present  provision  for  federal  prosecution  of  brib- 
ery of  state  and  local  officials  should  be  rejected. 

This  bribery  provision  may  afford  a  means  of  exercising  federal  control  over 
local  officials  for  political  purposes,  e.g..  by  providing  politically  motivated  fed- 
eral officials  with  a  ba.sis  for  threatening  local  authorities  with  prosecution  or 
hostile  grand  jury  inquiries  in  order  to  control  local  politics  and  government. 

I  have  not  set  forth  an  analysis  of  the  many  individual  provisions  of  the 
proposed  code  defining  the  various  criminal  offenses  They  are  well  organized 
and,  in  some  respects,  similar  to  New  York's  Code.  But  the  point  is  that  a  fed- 
eral criminal  code  should  not  be  cast  in  the  same  form  as  a  state  code  since 
tlie  two  sovereignities  vindicate  different  interests. 

A  comment  should  also  be  interposed  concerning  Chapter  15  of  the  draft 
which  deals  with  Civil  Rights.  Existing  federal  civil  rights  laws  have  been 
construed  in  such  a  way  as  to  permit  excessive  federal  judicial  supervision 
and  federal  criminal  prosecution  of  the  day  to  day  activities  of  state  and  local 
police  prosecutory  and  prison  officials  in  cases  where  the  acts  complained  of 
have  been  investigated  and  pronounced  lawful  by  State  Grand  Juries,  and  in 
realism  of  enforcement  where  the  law  is  not  clearly  defined,  e.g..  the  riot  situa- 
tion, and  where  official  action  undertaken  in  good  faith  lies  under  the  hazard 
of  later  judicial  rejection.  The  possibility  of  such  federal  interference  exerts 
an  oppressive  and  demoralizing  influence  on  state  law  enforcement  and  induces 
a  tendency  toward  official  timidity  which  may  well  diminish  the  vigor  of  state 
government's  efforts  at  public  protection.  In  order  to  lessen  the  possibility  of 
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such  unwarranted  federal  prosecution  under  proposed  Sections  1501  and  1502, 
it  is  recommended  that  the  Attorney  General  be  required  to  certify  his  ap- 
proval of  each  prosecution  of  a  state  or  local  ofiicial  before  it  is  initiated. 
Such  a  certification  requirement  is  included  in  Section  1510,  but  is  limited  in 
its  application  to  the  civil  rights  provisions  contained  in  draft  Sections  1511  to 
1515.  This  approach  is  urged  even  though  Section  1501  and  1502  create  Class  A 
Misdemeanors  rather  than  Felonies. 

Local  law  enforcement  is  the  most  important  and  most  coercive  function  of 
government.  It  must  be  rendered  susceptible  to  ultimate  popular  supervision  by 
institutional  devices  providing  high  visibility  of  otiicial  decision  and  perform- 
ance and  clear  accountability  to  those  members  of  the  public  who  are  sub- 
jected to  the  full  rigor  and  immediate  effects  of  its  exercise.  Since  the  prosecu- 
tor's office  which  deals  with  local  type  crime  is  local  in  its  operation  and 
impact,  whatever  the  institutional  forms  in  whicli  it  is  organized,  and  since  it 
involves  broad  discretion  in  matters  of  policy,  it  should  be  amenable  to  local 
electoral  conti'ol  and  not  directed  by  a  remote  authority. 

To  permit  federal  agencies  to  invade  the  field  of  local  crime  is  to  invite  inef- 
fective law  enforcement  since  it  is  state  and  local  officials  who  are  tlie  experts 
on  street  crime  and  local  type  wrongdoing.  And  where  the  efforts  of  the  fed- 
eral prosecutor  are  imperfectly  synchronized  with  those  of  local  agencies,  as 
they  are  likely  to  be.  he  may  disorganize  or  impede  local  law  enforcement  by 
premature  or  untimely  revelation  to  local  wrongdoers  of  official  interest  in 
their  activities  or  by  getting  a  criminal  prosecution  of  local  crime  to  judgment 
before  the  parallel  state  investigation  is  concluded,  thus  rendering  superfluous 
the  state's  expenditure  of  time  and  money  on  tlie  case. 

Let  me  repeat  that  I  favor  a  strong  federal  code  but  one  which  keeps  fed- 
eral functions  within  their  proper  sphere.  The  proposed  code  poses  the  danger 
of  an  expansion  of  the  federal  criminal  justice  system  to  the  point  where  it 
approaches  a  jurisdiction  almost  fully  concurrent  with  that  of  the  states  in 
the  criminal  field.  This  is  the  formula  for  continuous  competitive  strife  be- 
tween federal  and  state  law  enforcement  agencies.  The  enactment  of  this  code 
may  well  pave  the  way  for  the  creation  of  a  national  police  force  and  prosecu- 
tory  establishment  empowered  to  invade  virtually  every  phase  of  the  common 
life  right  down  to  the  neighborhood  level.  Such  a  scheme  would  not  only  make 
for  inefficient  law  enforcement,  it  would  also  place  our  cherished  liberties  in 
peril. 

If  local  law  enforcement  in  some  areas  has  not  achieved  the  full  measure  of 
its  promise,  the  proper  federal  response  is  the  furnishing  of  financial  aid  and 
technical  assistance  that  will  help  the  states  to  maintain  a  high  standard  of 
performance.  For  the  national  government  to  attempt  to  replace  state  govern- 
ment in  its  traditional  area  of  law  enforcement  responsibility  under  the  illu- 
sion that  is  is  providing  temporary  stop  gap  relief  is  to  promote  the  atrophy 
of  local  initiative  and  to  invite  the  states  to  languish  in  a  permanent  posture 
of  irresponsible  quiescence. 

Senator  Hruska.  Our  next  witness  is  Mr.  Jack  Greenberg,  direc- 
tor-counsel, NAACP  Legal  Defense  and  Educational  Fund. 

Your  statement  will  be  placed  in  the  record  in  its  entirety  jNIr. 
Greenberg. 

STATEMENT   OF  JACK   GREENEERG,   DIRECTOR-COUNSEL,   NAACP 
LEGAL  DEFENSE  AND  EDUCATIONAL  FUND,  INC. 

Mr.  Greenberg.  Thank  you,  Mr.  Chairman. 

]Mr.  Chairman,  the  NAACP  Legal  Defense  Fund  since  1940  has 
been  the  organization  which  primarily  has  brought  legal  actions  in 
the  courts  to  deal  with  such  issues  as  racial  discrimination  in  educa- 
tion and  employment,  in  the  administration  of  justice,  in  housing, 
and  in  every  aspect  of  American  life  that  is  subject  to  law. 

Mr.  Blakey.  Mr.  Greenberg,  I  wonder,  given  the  time  pressures, 
if  you  would  mind  if  the  committee  simply  inserted  your  statement 
in  the  record?  It  has,  in  fact,  been  read  by  the  staff  and  the  Sena- 
tors and  we  could  simply  go  directly  to  the  questions. 
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INIr.  Greenberg.  Certainly. 

]Mr.  Blaket.  No  one  wants  to  deny  you  an  opportunity  to  be 
heard,  but  it  mi<>lit  *i:ive  you  a  fuller  opportunity  to  comment  on  the 
testimony  of  prior  witnesses  and  answer  some  (Questions. 

Mr.  Greenberg.  I  would  actually  prefer  that,  Mr.  Blakey. 

(The  statement  follows:) 

Statement  of  Jack  Greexberg,  Director-Counsel,  NAACP  Legal  Defense 
AND  Edicational  Fund.  Inc,  Before  the  Sibcommittee  o.\  Criminal 
Laws  and  Procedx-res  of  the  I'.S.  Senate  Committee  on  the  JroiciARY, 
May  23,    1972 

Mr.  Chairman,  members  of  the  Subcommittee :  I  am  .Tack  Greenberg  and  I 
am  Director-Counsel  of  tlie  NAACP  Legal  Defense  and  Educational  Fund,  Inc. 
I  am  here  today  pursuant  to  the  Subconnnittee's  invitation  to  present  the 
views  of  the  Legal  Defense  Fund  on  policy  questions  presented  in  the  proposed 
Chapter  15.  dealing  with  the  protection  of  civil  rights,  of  the  new  Federal 
Criminal  Code.* 

Since  1940  the  Legal  Defense  Fund  has  been  the  primary  private  organiza- 
tion involved  in  litigation  in  the  area  of  civil  rights.  Its  program  has  included 
cases  dealing  with  school  desegregation,  employment  discrimination,  protection 
of  the  constitutional  rights  of  demonstrators  and  a  wide  variety  of  criminal 
oases.  Throughout  our  history  we  have  been  faced  with  and  have  addressed 
ourselves  to  a  consistent  pattern  of  deliberate  denials  of  federal  constitutional 
rights  by  state  and  local  officials  who  are  sworn  to  uphold  the  Constitution. 
We  have  dealt  successfully  with  individual  cases  and  have  vindicated  such  de- 
nials on  behalf  of  many  individuals  and  organizations.  Nevertheless,  the  pat- 
tern of  denials  persists,  largely  because  of  the  belief  on  the  part  of  many  state 
and  local  officials  that  tliere  are  no  effective  sanctions  by  which  they  can  be 
held  personally  answerable  for  their  actions. 

As  a  result  of  this  exi)erience.  we  have  l)een  convinced  for  some  time  that  a 
consistent  policy  of  vigorously  enforcing  federal  criminal  statutes  could  have  a 
.signiticant  impact  on  solving  this  problem.  Unfortunately,  such  a  policy  has 
not  been  implemented  by  the  Federal  Government.  We  have  had  experience 
with  both  Democratic  and  Republican  administratiims  and  the  pattern  has 
been  at  best  a  sporadic  and  piecemeal  enforcement  of  federal  law.  There  are  a 
number  of  reasons  for  this  pattern.  The  one  I  want  to  address  myself  primar- 
ily to  today,  and  the  one  that  is  particularly  within  the  scope  of  this  Subcom- 
mittee's inquiry,  is  legal  problems  raised  by  certain  of  the  federal  statutes 
themselves. 

The  main  difficulty  arises  from  the  decision  of  the  Supreme  Court  of  the 
United  States  in  Screws  v.  Utiited  States,  32.5  U.S.  91  (1945),  which  involved  a 
challenge  to  the  constitutionality  of  what  is  presently  18  U.S.C.  §  242,  which 
will  be  carried  over  in  the  proposed  Chapter  1.5  as  §  1502.  In  Screws,  §  242  was 
cliallenged  as  being  unconstitutionally  vague  because  it  did  not  specify  with 
particularity  what  rights,  privileges  or  immunities  were  within  its  scope. 
Therefore,  even  in  the  context  of  a  case  involving  the  brutal  and  deliberate 
beating  to  death  of  a  handcuffed  black  prisoner  wiio  had  been  arrested  for 
stealing  a  tire,  the  argument  coidd  be  put  forward  that  a  sheriff  was  not  put 
on  notice  by  §  242  that  such  an  action  amounted  to  a  deprivation  of  federal 
constitutional  rights.  The  Supreme  Court  dealt  with  this  problem  by  interpret- 
ing the  word  "willfully"  in  §  242  as  requiring  a  specific  intent,  i.e.,  a  specific 
purpose  to  deprive  a  person  of  his  constitutional  rights  l)y  the  commission  of 
the  particular  acts  involved.  This  interpretation  of  §242  undoubtedly  imposes 
a  stringent  ])urden  of  proof  on  the  government  in  any  case,  regardless  of  the 
enormity  of  the  official's  conduct.  One  of  the  results  of  the  Screws  decision  has 
been  that  prosecutions  under  §  242  have  been  few  and  far  between  despite  the 
fact  that  there  are  consistent  reports  and  complaints  of  brutality  and  other 
constivutio!ial  vif)lations  liy  law  enforcement  officials. 

In  the  Comment  to  the  proposed  §  1.502  it  is  stated  that  the  word  "willfully" 
lias  been  changed  to  "intentionally"  for  the  purpose  of  adopting  the  "culiiabil- 
ity  requirement"  articulated  in  Screws.  Thus,  §  1502  and  the  proposed  chapter 


♦The  Lopr.il  Defense  Fund  Is  tax  exempt  pursuant  to  §.'i01(o)(3)  of  the  Internal 
Revenue  Code.  Therefore,  except,  as  in  this  instance,  on  the  invitation  of  a  congressional 
committee  it  does  not  express  views  on  pendina  legislation. 
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as  a  whole  will  continue  to  impose  substantial  difficulties  in  the  implementa- 
tion of  an  effective  federal  law  enforcement  program  with  regard  to  the  prose- 
cution of  state  officials  in  a  great  number  of  instances. 

It  is  my  opinion  that  this  problem  can  be  avoided  and  that  there  are  no  con- 
stitutional barriers  to  enacting  federal  criminal  provisions  which  will  give  the 
government  the  tools  to  prosecute  where  it  is  appropriate  to  do  so.  It  should 
be  noted  that  Screws  does  not  rest  on  an  assumption  that  Congress  could  not. 
pursuant  to  its  power  to  enforce  the  Fourteenth  Amendment,  pass  criminal 
jirovisions  to  hold  fully  answerable  state  law  enforcement  officials  for  viola- 
tions of  the  due  process  and  equal  protection  clauses.  Indeed,  any  such  doubt 
has  been  laid  to  rest  by  cases  such  as  United  States  v.  Price,^  United  States  v. 
Gucst,^  and  Griffin  v.  Breckcnridyc;'  the  last  of  whidi  involves  the  civil  ana- 
logue to  the  criminal  code  provisions.  The  only  problem  that  the  Court  ad- 
dressed itself  to  in  Screws  arose  from  the  lack  of  specificity  in  §  242  as  to 
what  particidar  acts  were  defined  as  violating  federal  constitutional  rights. 
Again,  this  prt)blem  was  dealt  with  by  reading  into  the  section  a  reciuirement 
of  specific  intent  and  knowledge  that  constitutional  rights  were  being  violated. 
Thus,  the  Screws  problem  can  be  avoided  by  provisions  which  specify  with 
some  particularity  what  law  enforcement  actions  are  determined  by  Congress 
to  violate  the  federal  Constitution.^ 

For  these  reasons,  I  strongly  suggest  as  a  matter  of  policy  that  the  proposed 
section  1521,  which  appears  under  the  section  entitled  "Abuse  of  Federal 
Official  Authority,"  be  expanded  to  include  the  abuse  of  state  official  authority. 
I  note  in  the  Comment  to  §  1521  that  there  exists  a  substantial  body  of  opin- 
ion in  the  Commission  favoring  coverage  of  state  as  well  as  federal  officials 
under  the  section.  I  also  suggest  that  the  provisions  of  §  1521  be  increased  to 
include  other  violations  of  constitutional  rights  besides  those  set  out  in  subsec- 
tions (a)  and  (b).  I  have  in  mind  at  least  three  areas  that  should  be  covered 
although  I  do  not  wish  to  suggest  that  they  are  exclusive  of  others.  They 
would  include:  (1)  the  extortion  of  confessions  or  guilty  pleas  through  vio- 
lence, threats  of  violence  or  intimidation;  (2)  the  intentional  denial  of  the 
right  to  counsel;  and  (3)  the  deliberate  falsification  or  suppression  of  evi- 
dence. I  need  not  discuss  at  any  length  examples  raising  the  first  two  issues.  I 
think  it  is  common  knowledge  that  state  and  federal  courts  have  had  to  deal 
with  many  cases  where  law  enforcement  officials  have  violated  constitutional 
rights  by  extorting  confessions  or  guilty  pleas  from  defendants  or  have  denied 
them  counsel.  I  think  it  is  also  clear  that  the  present  sanctions  of  suppressing 
such  confessions  or  vacating  of  guilty  pleas  seem  inadequate  effectively  to  end 
such  actions. 

With  regard  to  the  deliberate  falsification  of  evidence,  I  would  like  to  de- 
scribe to  the  Subcommittee  a  recent  decision  of  the  United  States  District 
(lourt  in  Florida  in  a  habeas  corpus  case.^  The  district  court  vacated  the  state 
convictions  of  two  black  men  who  had  been  convicted  of  rape  and  sentenced  to 
death.  One  of  the  grounds  relief  on  by  the  district  court  was  a  clear  and  con- 
vincing demonstration  that  a  deputy  sheriff  had  deliberately  and  knowingly 
falsified  footprint  impressions  to  prove  that  the  two  defendants  had  been  pres- 
ent in  the  yard  of  the  victim  on  the  night  of  the  rape.  After  the  two  men  had 
been  convicted  and  sentenced  to  die  in  the  electric  chair,  expert  testimony  by 
FBI  agents  at  siibsequent  collateral  proceedings  proved  that  the  deputy  sheriff 
had  taken  the  shoes  of  the  defenants  and  had  made  impressions  in  his  own 
backyard,  taken  plaster  casts  of  those  impressions,  and  had  introduced  those 
plaster  casts  at  trial  as  having  been  taken  from  the  victim's  yard.  The  two  de- 
fendants in  thnt  case  have  now  been  vindicated,  but  what  can  be  done  about 
that  deputy  sheriff  who  tried,  almost  successfully,  to  send  two  men  to  their 
deaths?' 

A  prosecution  might  be  brought  under  the  proposed  new  section  1502,  and  a 
conviction  might  be  obtained  under  the  strict  requirement  that  it  be  proven  be- 
yond a  reasonable  doubt  that  he  intended  to  deny  those  defendants  their  fed- 


1383  U.S.  787  (1966). 
"383  U.S.  745  (1966). 
M03  U.S.  88  (1971). 

*  See,  Mr.  Justice  Brennan'e  concurring  opinion  In  United  States  v.  Guest,  383 
U.S.  at  785-786. 

B  Shriler  and  Chatman  v.  Walmoright,  No.  64-129-Civ-J.  M.D.  Fla.,  May  4,  1972. 

*  Significantly,  this  same  deputy  sheriff  was  Involved  in  the  alleged  fabrication  of 
footprints  of  other  black  rape  defendants  nearly  twenty  years  ago,  In  a  case  I  handled. 
See.  Irvin  v.  State  of  Florida,  66  So.  2d  288  (1953). 
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eral  constitutional  rights  when  lie  fabricated  the  footprints.  It  is  more  proba- 
ble, however,  that  a  prosecution  will  not  even  be  begun,  let  alone  brought  to  a 
successful  conclusion,  because  of  the  Screws  case.  An  expanded  1521,  how- 
ever, would  allow  a  prosecution  with  the  necessity  of  proving  only  that  that 
deputy  sheriff  intended  to  falsify  the  evidence.'' 

To  sum  up,  I  would  strongly  suggest  that  §  1521  be  expanded  to  include 
state  officials  as  well  as  federal  officials  and  that  a  broad  range  of  specific  de- 
nials of  federal  constitutional  rights  be  included  within  its  scope.  Section  1502 
should  be  retained  as  proposed  to  serve  essentially  as  a  catch-all  to  pick  up 
denials  not  specified  in  §  1521. 

I  would  like  now  to  briefly  address  myself  to  another  problem  that  we  have 
had  exi)ei-ience  with  and  that  should  be  dealt  with  in  the  proposed  Chapter  15. 
This  involves  the  failure  of  both  state  and  federal  law  enforcement  officials  to 
act  to  protect  private  individuals  from  violence  and  interference  from  third 
parties  with  the  exercise  of  their  federal  constitutional  rights.  The  proposed 
Chapter  15  does  include  provisions  which  make  it  a  federal  crime  to  actually 
interfere  with  the  exercise  of  the  rights  specified  in  sections  1511-1515.  Those 
provisions  will  have  a  salutary  effect.  Howevei',  those  sections  evidently  do  not 
deal  with  the  problem  of  state,  or  federal,  law  enforcement  officials  standing 
by  and  watching  while  third  persons  assault  persons  engaged  in  peaceful  and 
lawful  demonstrations  or  in  the  exercise  of  other  federally  protected  rights. 
This  has  been,  however,  a  consistent  problem  not  only  in  the  South  but  else- 
where.* I  would  suggest,  therefore,  an  additional  section  to  be  included  in  the 
part  of  the  Code  entitled  "Interference  With  Participation  in  Specific  Activi- 
ties." v/hich  would  make  it  a  federal  crime  for  either  federal  or  state  law  en- 
forcement officials  to  fail  to  exercise  their  lawful  authority  to  protect  persons 
involved  in  the  exercise  of  the  rights  specified  in  sections  1511  and  l."12.^ 

I  have  one  other  observation  concerning  the  proposed  Title  15.  I  note  that 
with  regard  to  a  number  of  the  provisions  (§§1511-1515)  there  was  a  dispute 
in  the  Commission  over  whether  economic  coercion  should  be  prohibited.  I 
would  strongly  suggest  that  it  should.  Black  citizens  in  the  South  particularly 
are  highly  vulnerable  to  such  coercion — indeed  it  is  often  more  effective  than 
direct  intimidation.  To  omit  it  from  the  Code  would  seriously  weaken  the 
effectiveness  of  the  federal  law. 

Finally,  I  would  like  to  address  myself  briefly  to  the  problem  of  the  vigor- 
ous enforcement  of  existing  and  proposed  federal  criminal  statures  that  s<>ek 
to  protect  persons  exercising  rights  guaranteed  under  the  federal  Constitution 
and  laws.  As  I  noted  in  the  beginning  of  my  statement,  there  have  been  a  va- 
riety of  reasons  why  prosecutions  under  existing  statutes  have  been  sporadic.  I 
have  suggested  changes  in  the  laws  themselves  that  would  at  least  remove 
legal  inhibitions  to  effective  prosecutions.  Besides  this  problem,  however,  there 
seems  to  be  a  general  reluctance  on  the  part  of  all  adn)inistrations  to  act  vig- 
orously against  abuses  of  power  by  state  and  local  law  enforcement  ofiicials.  I 
recognize  that  the  duty  to  enforce  federal  law  is  in  the  hands  of  the  Executive 


''  Section  1521  could  read  : 

Unlawftjl  Acts  Under  Color  of  Law 

A  federal  public  servant  acting  under  color  of  law  or  state  public  servant  actinp  under 
color  of  law,  or  a  person  acting  under  color  of  federal  or  state  law  is  guilty  of  Class  A 
misdemeanor  if  he  intentionally  : 

fa)  subjects  another  to  unlawful  violence  or  detention  ;  or 

(b)  exceeds  his  authority  in  making  an  arrest  or  a  search  an  seizure ;  or 

(c)  extorts  a  confession  or  plea  of  guilty  from  another  by  violence,  threats  of  violence, 
or  intimidation  ;  or 

(d)  denies  another  his  right  to  counsel  during  the  period  between  detention  and  ap- 
pearance in  court ;  or 

(c)  f.-UiricatPs,  falsifies,  or  siniprcssps  evidence  for  the  purpose  of  securing  a  conviction 
or  interfering  with  the  defense  of  another. 

'See,    e.g.,    Williams    v.    Wallace,   240    F.    Supp.    100    (M.D.    Ala.    1965);    Hunvitt    v. 
City  of  Oakland,  247  F.  Supp.  995  (N.D.  Cal.  1965). 
*  The  section  could  read  : 

Failure  to  Protect  Federally  Protected  Rights 

A  person  is  guilty  of  a  Class  A  misdemeanor  if  he,  having  such  authority  under  state 
or  federal  law,  fails  to  exercise  his  authoritj'  to  protect  persons  exercising  or  attempting 
to  exercise  the  rights  enumerated  in  sections  1511  and  1512  from  the  unlawful  Interfer- 
ence by  third  parties  with  the  exercise  or  attempted  exercise  of  those  rights,  when  he  has 
knowledge  of  such  interference  and  has  the  ability  to  provide  such  protection. 
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and  that  Congress  can  only  pass  those  statutes  which  give  it  the  tools  it  needs. 
I  think  it  would  be  helpful,  however,  if  an  introductory  section  were  included 
in  Chapter  15  stating  in  strong  language  that  it  is  the  policy  of  the  Federal 
Government  to  enforce  vigorously  the  criminal  statutes  that  Congress  has 
passed  for  the  protection  of  federal  constitutional  rights.  Hopefully,  such  a 
policy  statement  would  have  an  impact  on  the  Executive  and  encourage  it  to 
act  to  protect  the  constitutional  rights  guaranteed  to  all  persons  within  the  ju- 
risdiction of  the  United  States.'" 
Thank  you,  Mr.  Chairman. 

Senator  Hart.  INIr.  Greenberg,  perhaps  you  were  distracted  but 
would  you  like  to  comment — I  would  welcome  a  comment  from  you 
on  the  exchange  that  occurred  between  the  committee  and  ^h\  Calm, 
the  Nassau  County  District  Attorney  a  moment  ago  on  this  busi- 
ness of  Avliat  is  the  appropriate  role.  How  difficult  is  life  for  the 
policeman  who  fails  to  act?  Should  he  be  subjected  to  the  hazard,  as 
Mr.  Calm  put  it.  of  1)eing  second  guessed  not  only  by  the  local  law 
authority  but  by  the  Federals  ? 

Mr.  Greenberg.  Yes;  I  would  be  pleased  to  comment  on  that.  I 
think  the  fact  is  that  Federal  civil  rights  statutes  have  been  pretty 
close  to  not  being  enforced  at  all  since  the  period  of  their  enactment. 
There  has  been  some  sporadic  enforcement  in  some  of  the  most 
extremely  egregious  cases,  but  by  and  large,  the  hazard  is  not  that 
police  officers  and  other  local  officials  are  going  to  be  unjustifiably 
prosecuted.  The  hazard  runs  rather  in  the  opposite  direction  and 
that  is  that  over  the  years  I  have  been  practicing  law  in  this  area, 
without  regard  to  administrations.  Republican  or  Democrats,  the 
laws  have  been  almost  used  not  at  all. 

]\Ir.  Blakey.  INIr.  Greenberg,  you  make  the  point  in  your  state- 
ment that  the  Supreme  Court's  decision  in  Sereins'^ — its  construction  of 
the  word  willfully  to  mean  the  knowledge  of  constitutional  rights — has 
inhibited  prosecutions  under  section  24:2. 

Do  you  think  the  same  kind  of  pattern  of  inadequate  enforcement 
will  develop  over  the  long  run  M-ith  the  1968  Civil  Rights  Act,  which 
took  the  different  tack  of  specifying  the  conduct  to  be  prohibited  in 
a  great  deal  more  detail  ? 

Mr.  Greexberg.  I  would  hope  not.  I  think  the  purpose  of  that 
specificity  is  to  meet  the  objections  of  the  jScreirs  case  and  T  would 
hope  that  at  least  to  the  extent  that  the  prosecutor — there  has  been 
an  uncertainty  about  the  law  in  the  situation. 

]Mr.  Blaket.  The  proof  available  of  the  defendant's  mental  aware- 
ness of  the  constitutional  rights  of  the  victim? 

]Mr.  Greexsberg.  Well,  we  no  longer  have  to  do  that,  yes. 

]\Ir.  Blakey.  Let  me  ask  you,  then,  the  next  question.  There  was 
some  feeling  expressed  l)y  members  of  the  Commission  that  the 
retention  of  what  would  be  the  old  241  and  242,  which,  are  written  in 
general  terms,  might  be  inconsistent  with  modern  notions  of  due 
process.  This  was  the  position  advanced  by  the  principal  consultant 
to  the  Commission.  It  was  suggested  that  instead  the  Commission 
and  ultimately  now-  the  committee  ought  to  move  toward  carefully 


w  In  iiroposing  such  a  policy  statement  I  am  aware  of  the  provisions  of  proposed  §  207 
■which  inrlicate  that  there  is  a  substantial  federal  interest  in  the  vindication  of  federall.v 
protected  civil  rifrhts.  However,  that  section  is  framed  In  terms  of  restraint  in  the  ex- 
ercise of  concurrent  .iurisdiction  and  generally  suggests  that  use  of  federal  criminal 
stntnfp*  should  be  limited.  Thus.  I  believe  than  an  affirmative  statement  of  policy  is 
desirable. 

1  Screws  v.  United  States,  325  U.S.  91  (1945). 
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drafted  specific  oflonsos  and  discard  tlie  older,  nioi-e  <2:eiieial  lan- 
guage. 

I  wonder  if  you  would  conunent  on  the  civil  rights  and  the  civil 
liberties  implication  of  i'etainini>:  the  nioi'C  general  language? 

Mr.  Greexrerg,  "Well,  T  think  the  fact  is  that  the  language  of  241 
and  242  has  been  so  explicated  bv  the  court  in  the  Screws  case  that 
what  ever  lack  of  sjiecificity  there  once  was  has  been  overcome  to  a 
fare-thee-well.  The  recjuii'ements  of  specificity  are  much  more  com- 
plex than  one  would  find  in  an  ordinary  crimimd  statute. 

We  have  suggested,  howevoi".  and  the  section  niunber  eludes  me  at 
tlie  moment  but  it  is  here  in  the  prepai'ed  statement,  that  that  sec- 
tion of  law  that  deals  with 

Mr.  Blaket.  1521. 

Mr.  Greexberg  (continuing)  1521  be  expanded  to  cover  State  offi- 
cers as  well,  we  have  also 

]Mr.  "Reakey.  If  that  action  were  taken,  would  it  be  appi'opriate  to 
eliminate  1501  and  1502  ? 

IsVv.  Greexberg.  You  mean  old  241  and  242  ? 

Mr.  Blaket.  Yes. 

]\Ir.  Greexberg.  T  would  like  to  consider  that  somewhat  more 
carefully.  It  is  possible.  It  is  possible.  We  have  also  proposed  that  a 
number  of  precivSe  deeds  such  as  falsification  of  evidence  and  other 
things  which  are  also  set  forth  in  tlie  statement  will  be  made  quite 
specific  in  the  statute,  again  to  overcome  the  Screws  intent-type 
requirement. 

^Ir.  Blaket.  Again,  on  the  assumption  that  the  expansion — and 
by  expansion  I  mean  the  inclusion  of  specifics  such  as  you  suggested 
might  be  added  to  1521 — do  you  think  it  would  be  appropriate  then 
to  eliminate  1501  and  1502  ? 

]Mr.  Greexberg.  Well,  I  don't  want  to  make  a  final  commitment, 
although  it  has  occurred  to  me,  but  I  think  you  then  will  be  ineorpo- 
ratinji'  anvthing  I  can  think  of  least  as  of  the  moment  and  you 
would  be  incorporating  it  in  a  much  more  specific  context. 

On  the  other  hand,  you  would  be  losing 

Mr.  Blaket.  The  objection  raised  to  leaving  1501  and  1502  cast  in 
generalities  is  that  the  judiciary  bv  interpreting  1501  and  1502 
would  be,  in  effect,  ^\'riting  criminal  law,  when  it  is  the  responsibil- 
itv  of  the  Congress  to  ]:>ick  out  the  specific  conduct  it  wants  to  pro- 
hibit and  to  prohibit  it.  Judicial  declaration  of  crimes — which  is 
what  it  would  amount  to  if  it  were  open  ended — is  the  very  vice  that 
a  code  is  thought  to  avoid. 

]Mr.  Greexberg.  Well,  that  might  have  been  true  as  of  the  time  of 
the  writing  of  the  Scretvs  opinion  but  what  you  would  be  losing  at 
least  at  this  time  is  a  great  deal  of  settled  judicial  construction 
which  perhaps  has  considerable  value. 

I  think  the  considerable  construction  that  went  into  the  /Sn'ews 
opinion  possibly  is  a  reflection  of  the  fact  that  nothing  was  being 
done  at  all  to  implement  civil  rights  at  that  time,  that  the  statute 
was  there,  it  was  something  that  could  be  used  but  nevertheless  it 
did  present  certain  problems  as  to  specificity  and  the  court  tried  to 
supply  them  to  fulfill  a  need  of  the  time. 
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It  may  be  that  it  could  be  handled  in  a  different  way  now  but  you 
do  have  all  that  construction  and  it  perhaps  might  be  a  mistake  to 
throw  it  away. 

Mr.  Blakey.  I  wanted  to  ask  you  one  other  question.  You  are 
familiar,  I  take  it,  with  the  1968  Civil  Rights  Act? 

Mr.  Greenberg.  I  have  some  familiarity  with  it,  yes. 

Mr.  Blakey.  One  technique  that  was  employed  in  it — and  I  am 
now  referring  to  section  245 — was  to  provide  increased  penalties  for 
civil  rights  offenses.  It  used  to  be,  I  think,  a  straight  5-year  felony. 
The  1968  Act  introduced  the  notion  that  if  bodily  injury  resulted  the 
penalty  was  to  be  raised  to  10  years  and  $10,000,  and  if  death 
resulted  the  penalty  was  to  be  raised  up  to  life  imprisonment. 

The  Code  follows  that  kind  of  technique  of  grading  through  the 
use  of  the  so-called  piggy-back  technique.  It  also  reduces,  therefore, 
the  basic  civil  rights  offenses  to  misdemeanors  and  depends  upon  the 
incorporation  of  assault  or  homicide  offenses  appropriately  to  grade 
the  civil  rights  offenses. 

Do  you  see  any  enforcement  difficulties,  in  the  civil  rights  offenses 
under  the  Code  as  it  has  used  the  piggy-back  grade  technique?  In 
addition,  do  you  see  any  civil  liberties  problems  with  the  present 
language  of  the  Civil  Rights  Act  that  achieves  higher  grading  with 
such  vagiie  conc^epts  as  "bo<lily  injiiiT"  or  "if  death  results'!'"  In  short, 
do  you  think  the  piggy-back  technique  is  a  preferable  way  of  grad- 
ing'? 

(Copy  of  section  245  follows :) 

Federally  Protected  Activities  (18  U.S.C.  §  245) 

(a)  (1)  Nothing  in  this  section  shall  be  construed  as  indicating  an  intent  on 
tlie  part  of  Congress  to  prevent  any  State,  any  possession  or  Commonwealth  of 
the  United  States,  or  the  District  of  Columbia,  from  exercising  jurisdiction 
over  any  offense  over  which  it  would  have  jurisdiction  in  the  absence  of  this 
section,  nor  shall  anything  in  this  section  be  construed  as  depriving  State  and 
local  law  enforcement  authorities  of  responsibility  for  prosecuting  acts  that 
may  be  violations  of  this  section  and  that  ax"e  violations  of  State  and  local 
law.  No  prosecution  of  any  offense  described  in  this  section  shall  be  under- 
taken by  the  United  States  except  upon  the  certification  in  writing  of  the  At- 
toriiey  General  or  the  Deputy  Attorney  General  that  in  his  judgment  a  prose- 
cution by  the  United  States  is  in  the  public  interest  and  necessary  to  secure 
substantial  justice,  which  function  of  certification  may  not  be  delegated. 

(2)  Nothing  in  this  subsection  shall  be  constured  to  limit  the  authority  of 
Federal  otficers,  or  a  Federal  grand  jury,  to  investigate  possible  violations  of 
this  section. 

(b)  Whoever,  whether  or  not  acting  under  color  of  law,  l)y  force  or  threat 
of  force  willfully  injures,  intimidates  or  interferes  with,  or  attempts  to  injure, 
intimidate  or  interfere  with — 

(1)  any  person  because  he  is  or  has  been,  or  in  order  to  intimidate  such 
person  or  any  other  person  or  any  class  of  persons  from  : 

(A)  voting  or  qualifying  to  vote,  qualifying  or  campaigning  as  a  candi- 
date fcr  elective  office,  or  qualifying  or  acting  as  a  poll  watcher,  or  any  le- 
gally authorized  election  official,  in  any  primary,  special,  or  general  elec- 
tion : 

(B)  participating  in  or  enjoying  any  benefit,  service,  privilege,  program, 
facility,  or  activity  provided  or  administered  by  the  United  States; 

(C)  applying  for  or  enjoying  employment,  or  any  perquisite  thereof,  by 
any  agency  of  the  United  States ; 

(D)  serving,  or  attending  upon  any  court  in  connection  with  possible 
service,  as  a  grand  or  petit  juror  in  any  court  of  the  United  States : 

(E)  participating  in  or  enjoying  the  benefits  of  any  program  or  activity 
receiving  Federal  financial  assistance ;  or 
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(2)  any  person  because  of  his  race,  color,  religion  or  national  origin  and 
because  he  is  or  has  been — 

(A)  enrolling  in  or  attending  any  public  school  or  public  college; 

(B)  participating  in  or  enjoying  any  benefit,  service,  privilege,  program, 
facility  or  activity  provided  or  administered  by  any  State  or  subdivision 
thereof ; 

(C)  applying  for  or  enjoying  employment,  or  any  perquisite  thereof,  by 
any  private  employer  or  any  agency  of  any  State  or  subdivision  thereof,  or 
joining  or  using  the  services  or  advantages  of  any  labor  organization,  hir- 
ing hall,  or  employment  agency  ; 

(D)  serving,  or  attending  upon  any  court  of  any  State  in  connection 
with  possible  service,  as  a  grand  or  petit  juror. 

(E)  traveling  in  or  using  any  facility  of  interstate  commerce,  or  using 
any  vehicle,  terminal,  or  facility  of  any  common  carrier  by  motor,  rail, 
water,  or  air ; 

(F)  enjoying  the  goods,  services,  facilities,  privileges,  advantages,  or  ac- 
commodations of  any  inn,  hotel,  motel  or  other  establishment  which  pro- 
vides lodging  to  transient  guests,  or  of  any  restaurant,  cafeteria,  lunch- 
room, lunch  counter,  soda  fountain,  or  other  facility  which  serves  the 
public  and  which  is  principally  engaged  in  selling  food  or  beverages  for 
consumption  on  the  premises,  or  of  any  gasoline  station,  or  of  any  motion 
picture  house,  theater,  concert  hall,  sports  arena,  stadium,  or  any  other 
place  of  exhibition  or  entertainment  which  serves  the  public,  or  of  any 
other  establishment  which  serves  the  public  and  (i)  which  is  located 
within  the  premises  of  any  of  the  aforesaid  establishments  or  within  the 
premises  of  which  is  physically  located  any  of  the  aforesaid  establish- 
ments, and  (ii)  which  holds  itself  out  as  serving  patrons  of  such  establish- 
ments ;  or 

(3)  during  or  incident  to  a  riot  or  civil  disorder,  any  person  engaged  in 
a  business  in  commerce  or  affecting  commerce,  including,  but  not  limited 
to,  any  person  engaged  in  a  business  which  sells  or  offers  for  sale  to  inter- 
state travelers  a  substantial  i)ortion  of  the  articles,  commodities,  or  serv- 
ices which  it  sells  or  where  a  substantial  portion  of  the  articles  or  com- 
modities which  it  sells  or  offers  for  sale  have  moved  in  commerce ;  or 

(4)  any  person  because  he  is  or  has  been,  or  in  order  to  intimidate  such 
person  or  any  other  person  or  any  class  of  persons  from- — 

(A)  participating,  without  discrimination  on  account  of  race,  color, 
religion  or  national  origin,  in  any  of  the  benefits  or  activities  described  in 
subparagraphs  (1)  (A)  through  (1)  (E)  or  subparagraphs  (2)  (A) 
through   (2)    (F)  :  or 

(B)  affording  another  person  or  class  of  per.sons  opportunity  or  protec- 
tion to  so  participate;  or 

(5)  any  citizen  because  he  is  or  has  been,  or  in  order  to  intimidate  such 
citizen  or  any  other  citizen  from  lawfully  aiding  or  encouraging  other  per- 
sons to  participate,  without  discrimination  on  account  of  race,  color,  reli- 
gion or  national  origin,  in  any  of  the  benefits  or  activities  described  in 
subparagraphs  (1)  (A)  through  (1)  (E)  or  subparagraphs  (2)  (A) 
through  (2)  (F).  or  participating  lawfully  in  speech  or  peaceful  assembly 
opposing  any  denial  of  the  opportunity  to  so  participate — 

shall  be  fined  not  more  than  $1,000,  or  imprisoned  not  more  than  one  year,  or 
both  ;  and  if  bodily  injury  results  shall  be  fined  not  more  than  $10,000,  or  im- 
prisoned not  more  than  ten  years,  or-botli:  and  if  death  results  shall  be  sub- 
ject to  imprisonment  for  any  term  of  years  or  for  life.  As  used  in  this  section, 
the  term  "participating  lawfully  in  speech  or  peaceful  assembly"  shall  not 
mean  the  aiding,  abetting,  or  inciting  of  other  persons  to  riot  or  to  commit 
any  act  of  physical  violence  upon  any  individual  or  against  any  real  or  per- 
sonal property  in  furtlierance  of  a  riot.  Nothing  in  subparagraph  (2)  (F)  or 
(4)  (A)  of  this  subsection  shall  apply  to  the  proprietor  of  any  establishment 
which  provides  lodging  to  transient  guests,  or  to  any  employee  acting  on  behalf 
of  such  proprietor,  with  resjject  to  the  enjoyment  of  the  goods,  services,  facili- 
ties, privileges,  advantages,  or  accommodations  of  such  establishment  if  such 
establishment  is  located  within  a  building  which  contains  not  more  than  five 
rooms  for  rent  or  hire  and  which  is  actually  occupied  by  the  proprietor  as  his 
residence. 

(c)  Nothing  in  this  section  shall  be  construed  so  as  to  deter  any  law  en- 
forcement oflicer  from  lawfully  carrying  out  the  duties  of  his  oflUce ;  and  no 
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law  enforcement  officer  shall  be  considered  to  he  in  violation  of  this  section  for 
lawfully  carrying  out  the  duties  of  bis  office  or  lawfully  enforcing  ordinances 
and  laws  of  the  United  States,  the  District  of  Columbia,  any  of  the  several 
States,  or  any  political  sultdivisiou  of  a  State.  For  purposes  of  the  preceding 
sentence,  the  term  "law  enforcement  officer"  means  any  officer  of  the  United 
States,  the  District  of  Columbia,  a  State,  or  political  subdivision  of  a  State, 
who  is  empowered  by  law  to  conduct  investigations  of,  or  make  arrests  be- 
cause of.  offenses  against  the  United  States,  the  District  of  Columbia,  a  State, 
or  a  political  subdivision  of  a  State. 

]Mr.  Greexrerg.  Well,  I  am  not  quite  certain  that  I  follow  the 
question,  but  I  don't  think  that  the  bodily  injury  or  death  language 
lacks  specificity.  That  seems  to  be  sufficiently  definite  to  me.  So  far 
as 

]Mr.  BiAKEY.  Let  me  pose  the  question  for  you  in  this  fashion.  The 
people  who  support  piggy-back  as  a  technique  of  grading  argue  that 
"if  death  results,"  leaves  open  how  the  death  is  to  result.  Is  it  to  be 
an  intentional  result,  is  it  to  be  a  negligence  result  or  is  it  to  be  a 
reckless  result  ? 

Suppose,  for  example,  a  Black  child  was  trying  to  secure  entry  to 
a  previously  all-white  school,  and  a  person  who  didn't  want  this  to 
happen  shot — intentionally  shot  the  Black  child.  Clearly  if  death 
resulted  it  would  amount  to  murder. 

On  the  other  hand,  suppose  he  blew  up  the  building  to  prevent  the 
entry  of  the  children  and  did  it  at  a  time  when  he  coidd  reasonably 
believe  that  no  one  was  in  the  building  but  in  fact  a  child  was  there, 
in  which  case  it  would  be  a  species  of  reckless  homicide,  not  inten- 
tional murder? 

Finally  take  the  supposed  case  where  a  kidnapping  of  the  child 
took  place,  but  the  man  had  a  change  of  heart  and  was  delivering 
the  child  back  to  the  school,  and  had  a  simple  automobile  accident 
bringing  the  child  back.  There  the  death  would  have  resulted  from 
pure  negligence,  perhaps  not  even  tlie  man's  own  negligence. 

Now,  a  grading  scheme  of  life  imprisomnent  "if  death  results" 
does  not  distinguish  between  intentioiuil  homicide,  reckless  homicide 
and  negligent  homicide,  but  a  piggy-back  system  of  grading,  which 
would  incorporate  the  ofl^'enses  of  intentional,  reckless  and  negligent 
homicide,  would  be  capable  of  making  the  necessary  distinctions. 

Mr.  Greexberg.  Well,  as  I  understand  it  the  pigg>^-back — it  is 
merely  an  occasion  for  the  exercise  of  Federal  jurisdiction. 

Mr.  Blakey.  But  its  purpose  is  merely  a  means  of  grading  the 
underlying  conduct. 

Mr.  Greexi^erg.  Tliat  is  correct,  because  it  is  an  occasion  for  the 
exercise  of  Federal  jurisdiction  and  that  invokes  the  general  Federal 
Criminal  Cobe  which  is  graded  as  if  the  crime  had  occurred  on 
Federal  property  or  Washington,  D.C.  oi' 

IMr.  Beakey.  T  am  trying  to  elicite  youi-  opinion  whether  yoii 
think  that  would  be  a  more  careful  and  perhaps  a  more  sophisti- 
cated wav  of  handling 

Mr.  Greexberg.  Rather  than  putting  the  penalties  in  the  civil 
right  statute? 

Mr.  Blakey.  As  it  is  done  in  the  present  law,  the  1968  Act. 

Mr.  Greexberg.  Well,  ^Nlr.  Blakey,  T  have  not  considered  that 
question  and  to  really  give  you  what  I  think  would  be  a  responsible 
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answer,  1  think  I  would  like  to  think  tibout  it  ratlier  than  give  yon 
soniethin(r  right  off  the  cnff. 

]My  off-the-cntr  opinion,  however,  is  that  if  the  general  pattern  of 
the  Federal  Criminal  Code  is  one  which  invokes  Federal  jurisdiction 
on  sort  of  piggy-back  type  principles,  this  would  be  no  more  or  less 
consistent  with  the  pattern  on  invocation  of  Federal  jurisdiction  for 
other  crimes  and  I  don't  know  if  at  this  moment  I  am  equipped  to 
undertake  an  assessment  of  the  total  range  of  Federal  crimes  which 
I  think  one  would  have  to  do  for  consistency,  but  if  you  would  like 
an  ansAver  about  it,  I  will  think  a  bit  more  carefully  and  see  whether 
civil  rights  presents  any  special  kinds  of  problem  or  should  be 
treated  in  a  different  way. 

Senator  FLvrt.  I  save  just  one  line  of  questioning. 

The  majority  of  the  commission  decided  not  to  include  economic 
considerations  among  the  activities  that  would  be  outlawed  as  a 
means  of  deterring  people  from  exercising  their  constitutional 
rights.  But  it  comments,  and  they  are  found  on  page  310,  the  com- 
ments indicate  that  some  commissioners  did  favor  this  addition  on 
the  ground  that  the  economic  considerations — firing  somebody  if  he 
registers  to  vote  or  runs  for  school  boards  or  something,  can  be  just 
as  effective  a  deterrent  and  effectively  deprives  somebody  of  a  right 
as  a  physical  threat  of  physical  violence,  and  I  know  that  some  of 
us, ,  at  least  in  the  Congress  have  letters  from  people  who  have 
described  what  happened  to  them  after  they  sought  to  register  to 
vote,  for  example  ? 

What  is  your  feeling  as  to  the  extent  of  the  argument  of  the 
minority  that  we  should  include  economic  coercion  ? 

Mr.  Greenberg.  Well,  in  my  prepared  statement  I  argue  that  we 
should  include  economic  coei'cion  and  the  Civil  Eights  Commission 
reports,  for  example,  are  full  of  all  kinds  of  instances  of  economic 
coercion  being  used  to  deny  a  variety  of  rights.  There  are  reports 
dealing  with  election  and  school  integration.  During  the  period  of 
Freedom  of  Choice,  for  example,  black  people  did  not  exercise  their 
choice  to  integrate.  I  think  the  Supreme  Court  recognized  that  eco- 
nomic coercion  was  employed  to  that  end,  people  fired  or  threatened 
to  be  fired. 

Senator  Hart.  In  a  sense  the  argument  against  inclusion  is  very 
close  to  the  argument  JNIr.  Calm  is  making  about  not  exposing  the 
local  policemen — the  argument  against  inclusion  of  economic  coer- 
cion as  I  get  it  is  it  is  a  charge  so  easily  made,  who  knows  really 
what  the  motivation  was  ? 

Mr.  Greenberg.  I  think  that  is  true  with  respect  to  the  prosecu- 
tion of  many  crimes  and  I  would  assume  that  prosecutors  would  not 
prosecute  unless  there  was  adequate  evidence  and  juries  would  not 
convict  unless  there  was  ade(puite  evidence. 

It  brings  us  back  to  some  of  the  things  Mr.  Nader  was  saying  a 
little  earlier  this  morning  and  that  is  that  those  who  engage  in  some 
kind  of  economic  crimes,  and  economic  coercion  coupled  with  civil 
rights  I  guess  is  an  example,  are  looked  upon  as  lesser  law"  vio- 
lators or  not  law  violators  at  all.  They  should  be  and  they  should  be 
treated  as  such. 

Senator  Hart.  Thank  you. 
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Mr.  Blakey.  May  I  ask  you  just  one  final  question  and  perhaps 
ask  you  to  comment  on  this  in  a  letter.  (See  p.  3384.) 

]Mr.  Calm  raised  the  question  of  possible  impact  on  local  law 
enforcement  of  the  enforcement  of  civil  rights  statutes.  I  wonder  if 
you — a  central  portion  of  your  statement  was  certainly  directed  to 
this  whole  question,  and  it  used  as  a  model,  the  classic  story  of  that 
southern  deputy  sheriff.  I  wonder  if  you  would  comment  whether 
3'ou  think  today  the  problem  of  police  brutality  or  illegal  police  con- 
duct is  a  regional  problem  ? 

Mr.  Gkeenberg.  No;  I  don't  believe  it  is  a  regional  problem;  I 
think  one  finds  it  all  over  the  country. 

Mr.  Blakey.  If  the  subcommittee  was  of  a  mind  to.  out  of  consid- 
erations of  federalism,  restrict  the  operations  of  the  Federal  crimi- 
nal code,  should  it  make  an  exception  in  the  civil  rights  area  and  not 
restrict  its  scope  because  of  those  considerations? 

Mr.  Greenberg.  I  think  that  it  would  be  not  only  astonishing  but 
it  would  be  I  think  a  great  tragedy  if  suddenly  the  Federal  civil 
rights  jurisdiction  were  repealed  in  the  criminal  area,  or  indeed  any 
area. 

jMr.  Blakey.  The  other  two  matters  I  would  appreciate  if  you 
have  an  opportunity^  to  comment  on  were  the  continuing  need  for 
the  more  general  provisions  reflected  in  1.501  and  1502,  if  i^our  sug- 
gestions for  1521  were  accepted,  and  second,  a  general  comment  if 
you  think  the  use  of  the  piggyback  grading  technique  as  a  way  of 
achieving  the  objectives  of  the  1968  Civil  Rights  Act  is  appropriate 
or  would  they  present  special  civil  rights  problems. 

Thank  you,  Mr.  Greenberg. 

Senator  Hruska.  Anything  further?  Thank  you  for  your  appear- 
ance here  and  furnishing  us  this  testimony. 

Our  final  witness  of  the  morning  will  be  Mr.  William  G.  Flor- 
ence, security  consultant. 

Your  statement,  Mr.  Florence  will  be  placed  in  the  record  in  full. 

Statement  of  William  G.  Florence,  Security  CJonsultant,  on  The  Pro- 
posed New  Federal  Criminal  Code  Regarding  Espionage  and  Related 
Offenses  before  The  Subcommittee  on  Criminal  Laws  and  Procedures 
U.  S.  Senate  Committee  on  the  Judiciary,  May  23,  1972 

Mr.  Chairman,  I  consider  it  a  privilege  to  respond  to  the  invitation  of  this 
committee  to  testify  regarding  tlie  sections  of  tlie  proposed  new  Federal  Crimi- 
nal Code  involving  espionage  and  related  offenses.  The  offenses  I  am  comment- 
ing on  are  covered  by  sections  1112  through  1116  of  the  Code  as  proposed  Jan- 
nary  7,  1971  in  the  Final  Report  of  the  National  Commission  on  Reform  of 
Federal  Criminal  Laws. 

The  proposed  five  new  sections  would  replace  and  expand  the  following  pro- 
visions of  existing  !aw: 

1)  18  U.S.C.  793  (a)-(g)  :  Obtaining,  Copying,  Receiving,  Communicating,  or 
Losing  Information  Relating  to  the  National  Defense. 

2)  18  U.S.C  794  (a)-(c)  :  Gathering  or  Delivering  Information  Relating  to 
the  National  Defense  to  Foreign  Governments  or  to  the  Enemy. 

3)  18  U.S.C.  798  (a)-(c)  :  Disclosure  of  Communications  Information  Desig- 
nated by  a  United  States  Government  Agency  for  Limited  Dissemination. 

4)  50  U.S.C.  783  (b)-(d)  :  Disclo.sure  by  Public  Servants  to  Foreign  Govern- 
ments or  Communist  Organizations  of  Information  Designated  as  Affecting  the 
Security  of  the  United  States,  and  Obtaining  or  Receiving  Such  Information 
by  Foreign  Representatives  and  Members  of  Communist  Organizations. 

5)  42  U.S.C.  2274-2277 :  Atomic  Energy  Restricted  Data. 
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I  am  testifying  as  a  private  citizen,  concerned  ahout  tlie  damage  to  our  na- 
tional defense  that  possibly  could  result  from  acts  of  espionage.  Btit  I  am  far 
more  concerned  about  tlie  damage  to  our  country  tliat  is  now  being  done  by 
those  who  unnecessarily  restrict  freedom  of  speech  and  freedom  of  the  press  in 
the  name  of  national  defense  or  security  and  will  keep  on  doing  so  unless  lliey 
are  stopped. 

From  April  1928  through  May  1971  I  performed  military  and  civilian  service 
with  the  Federal  Government.  The  last  26  years  of  my  service  involved  respon- 
sibility for  developing  and  implementing  policy  in  the  Department  of  Defense 
for  classifying  and  safeguarding  information  relating  to  the  National  Defense. 
Since  June  1971,  I  have  served  as  Security  Consultant  to  Government  contrac- 
tors and  others  interested  in  matters  involving  consideration  of  defense  inter- 
ests. 

On  June  24,  1971  and  again  on  May  3.  1972  I  testified  before  the  Foreign 
Operations  and  Government  Information  Subcommittee  of  the  House  Commit- 
tee on  Government  Operations.  My  purpose  was  to  tell  the  nation  of  (1)  the 
intolerable  abuses  of  the  Executive  branch  administrative  security  classifica- 
tion system,  and  (2)  the  misrepresentation  of  the  system  as  having  the  force 
of  the  espionage  statutes.  Also,  I  suggested  enactment  of  specific  legislation  to 
provide  properly  and  Consitutionally  for  the  Executive  Branch  to  designate  in- 
formation as  requiring  protection  to  preclude  damage  to  the  National  defense. 

Before  commenting  on  the  proposed  Code,  discussion  of  current  law  would 
seem  appropriate. 

The  outstanding  characteristic  of  existing  espionage  law  is  that  it  provides 
adequately  for  punishing  acts  involving  injury  or  intent  to  injure  the  nation 
without  abridging  the  freedom  of  speech  or  of  the  press.  Congress  has  refused 
to  curtail  the  rights  of  the  people  for  the  convenience  of  Executive  branch  se- 
crecy. 

Existing  law  is  predicated  on  the  inherent  responsibility  of  national  defense 
agencies  to  protect  their  plans  and  operations  themselves,  if  protection  can  be 
accorded  and  is  really  essential.  The  civilian  population  has  no  responsibility 
imder  law  to  protect  information  as  such  for  the  military  forces.  The  crime 
that  is  chargeable  to  ordinary  citizens  is  not  the  disclosure  or  misuse  of  na- 
tional defense  information  itself.  The  crime  is  intent  to  injure  the  nation. 

Through  the  years,  the  Executive  Branch  has  attempted  to  make  it  a  crime 
for  an  individual  simply  to  discuss  openly  any  information  classified  by  a  per- 
son in  that  branch  with  a  Confidentail  rating  or  higher.  The  fact  that  over 
991/2%  of  the  documents  with  classification  markings  contained  information  in 
the  public  domain  or  do  not  warrant  protection  for  other  reasons  made  no  dif- 
ference. 

Having  failed  to  get  Congress  to  enact  a  national  secrecy  law,  the  Executive 
branch  long  ago  adopted  procedures  designed  to  convince  people  that  with  re- 
gard to  information  bearing  a  security  classification  marking,  the  espionage 
law  has  the  same  application  as  would  an  official  secrets  law.  For  example, 
Executive  Order  10501  requires  the  marking  of  classified  documents  v.ith  the 
following  notice,  regardless  of  how  nonsensical  they  might  be:  "This  material 
contains  information  affecting  the  national  defense  of  the  United  States  within 
the  meaning  of  the  espionage  laws,  Title  18,  U.S.C,  Sees.  793  and  794,  the 
transmission  or  revelation  of  which  in  any  manner  to  an  unauthorized  person 
is  prohibited  by  law."  (There  is  no  such  prohibition  in  any  law.) 

The  attitudes  of  literally  millions  of  people  everywhere  have  been  influenced 
toward  the  sanctity  of  the  Executive  Branch  classification  markings  of  Confi- 
dential. Secret  and  Top  Secret.  People  have  been  so  thoroughly  misled  by  this 
colossal  classification  hoax  that  they  believe  any  violation  of  a  classification 
marking  should  lead  to  a  jail  sentence.  They  have  also  been  conditioned  to  ac- 
cept the  false  philosophy  that  there  is  security  in  Executive  branch  secrecy. 
The  report  of  the  Senate's  closed  sessions  of  May  2  and  4,  1972,  as  printed  in 
the  Congressional  Record  for  May  5,  1972,  states  the  facts  better  than  I  could 
describe  them  myself.  The  Senate  could  not  decide  whether  publication  of  na- 
tional policy  matters  about  the  Vietnam  war,  contained  in  the  old  Secret- 
marked  National  Security  Study  Memorandum  No.  1,  would  be  a  violation  of 
law. 

Mr.  Chairman,  at  this  point  it  would  be  most  appropriate  to  examine  the 
proposed  new  Code. 

My  analysis  of  the  five  new  espionage  sections  show  that  they  reflect  the 
false  values  of  Executive  branch  security  philosophy  which  has  prevailed  in 


3046 

this  country  for  years.  Of  course,  the  authors  expressed  respect  for  the  First 
Amendmeut  in  tlieir  comments.  However,  in  the  draft  law  they  incorporated 
fatal  doses  of  poison  for  individual  freedom  by  including  some  of  the  repres- 
sive measures  sought  in  the  past  by  the  Executive  branch. 

The  proposed  new  sections  are  so  tainted  with  faulty  concepts  that  I  urge 
rejection  of  all  of  them.  My  reasons  for  rejection  include  the  following : 

1)  Substitution  of  "national  security"  and  "national  secui'ity  information" 
for  "national  defense"  and  "information  relating  to  the  national  defense" 
would  broaden  the  reach  of  the  law  to  the  point  of  unacceptable  conflict  with 
the  first  Amendment.  It  is  only  in  consideration  of  the  active  defense  of  this 
nation  against  hostile  attack  that  any  restriction  on  freedom  of  speech  could 
l)ossibly  be  justified.  Furthermore,  we  must  continue  to  concentrate  on  sanc- 
tions against  treacherous  acts  that  would  affect  the  active  defense  of  this  na- 
tion. Our  effort  should  not  be  dissipiated  in  harassing  citizens  over  multitudi- 
nous matters  relating  to  passive  security. 

2)  The  proposal  to  establish  a  definition  for  "national  security  information" 
and  make  it  the  basis  of  prosecution  is  a  fatal  defect.  It  has  been  proved  im- 
possible to  devise  a  definition  for  information  to  show  whether  an  act  of  dis- 
closure was  evil.  Congress  demonstrated  the  greatest  possible  wisdom  by  de- 
clining to  define  "information  relating  to  the  national  defense"  as  used  in 
existing  law.  It  was  the  purpose  of  Congress  to  penalize  acts  involving  intent 
to  injure  the  nation,  regardless  of  the  type  of  national  defense  information 
that  might  be  involved.  Absent  that  intent,  disclosure  of  the  information  is  not 
evil. 

3)  The  proposal  to  substitute  "prejudicial  to  the  safety  or  interest  of  the 
United  States"  in  section  1112  for  "injury  of  the  United  States"  also  would 
broaden  the  reach  of  the  law  beyond  any  reasonable  relationship  to  the  de- 
fense of  the  nation. 

4)  In  the  proposed  section  1113,  the  substitution  of  "reckless  disregard  of 
potential  injury  to  the  national  security  of  the  United  States"  for  reason  to 
believe  could  be  used  to  the  injury  of  the  United  States"  would  also  expand 
the  reach  of  existing  law  beyond  measurable  limits.  Use  of  the  "potential  in- 
jury" concept  would  establish  broader  restrictions  than  would  apply  if  Con- 
gress should  enact  an  official  secrets  law,  such  as  has  been  proposed  iu  the 
past. 

5)  Continued  use  in  sections  1114,  1115  and  1116  of  the  discredited  adminis- 
trative term  "classified"  as  a  criterion  for  prospective  action. 

Mr.  Chairman,  the  interests  of  this  nation,  including  defense  interests,  would 
be  served  effectively  by  keeping  the  existing  espionage  laws.  Technical  im- 
provements, if  any  are  necessary,  could  be  made  without  changing  the  sub- 
stance or  application.  There  are  suggestions  for  some  perfecting  changes :. 

1)  In  18  U.S.C.  793  (d)  and  (e),  insert  "or  material"  after  "which  informa- 
tion" to  preclude  any  erroneous  interpretation  that  the  "injury"  criterion 
would  not  apply  if  the  information  was  communicated  iu  a  document  or  other 
material  as  opposed  to  oral,  aural  or  visual  means. 

2)  In  IS  U.S.C.  798  (a)  and  (b),  delete  the  word  "classified."  That  word 
adds  nothing  to  the  definition  of  "information"  as  meaning  that  which  is  "spe- 
cifically designated  by  a  United  States  Government  agency  for  limited  or  re- 
stricted dissemination  or  use."  However,  use  of  the  word  in  section  798  has  led 
to  serious  confusion  about  the  legal  basis  for  the  security  classification  system 
in  Executive  Order  10501.  Executive  branch  spokesmen  erroneously  claim  that 
the  inclusion  of  "classified"  in  the  law  shows  that  Congi-ess  supports  the  Presi- 
dent's classification  system. 

Also  in  subsection  (b),  substitute  "defense"  for  "security."  Congress  should 
make  clear  the  fact  that  concern  for  the  active  defense  of  the  nation  is  the 
only  basis  for  restrictive  legislation. 

3)  Repeal  50  U.S.C.  783  (b)  and  (c).  Those  sections,  which  apply  only  to 
public  servants,  have  served  the  purpose  for  which  they  were  enacted.  They 
were  part  of  an  attempt  to  make  it  a  crime  for  any  person  to  disclose  so- 
called  classified  information.  The  proposal  was  made  as  one  of  many  measures 
taken  against  the  serious  threat  of  Communist  Party  activity  shortly  after 
World  War  II.  In  the  turmoil  of  the  times.  Congress  was  influenced  to  enact 
the  two  sections  involving  public  servants  and  to  adopt  "classification"  as  rep- 
resenting a  valid  designation  of  important  military  information.  In  today's 
world,  sections   (b)   and   (c)   constitute  more  of  an  entrapment  for  individuals 
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than  protection  for  our  nation.  The  provisions  of  18  U.S.C.  793,  and  798  are 
ade(iuate  as  applied  to  public  servants. 

If  retention  of  50  U.S.C.  7S3  (b)  and  (c)  is  considered  desirable,  they  should 
at  least  be  limited,  as  follows: 

a)  Substitute  "specitically  designated"  for  "classified."  This  would  end  the 
cvirroiit  protection  which  the  word  '"classified"  gives  to  unjustifiable  restric- 
tions that  are  kept  on  information. 

The  word  "classified"  gives  no  real  defense  quality  to  an  item  of  infoma- 
tion.  The  act  of  classifying  and  declassifying  is  strictly  a  matter  of  the  mind. 
"Whatever  can  be  classified  in  the  Executive  branch  can  be  declassified  just  as 
quickly.  For  example,  the  nation  recently  saw  the  President  on  television  read- 
ing a  message  he  had  received  that  day  from  the  commander  in  Southeast 
Asia  about  the  capability  of  South  Vietnam  to  withstand  the  North  Vietnam 
attack.  Unquestionably,  that  message  had  a  classification  marking  when  it 
came  to  the  President.  But  as  soon  as  he  decided  to  use  it  publicly,  it  became 
tDielassified. 

b)  Substitute  "defense"  for  "security"  for  previou.sly  stated  reasons. 

Mr.  Chairman,  I  am  grateful  to  have  had  the  opportunity  to  submit  com- 
ments and  recommendations  regarding  a  matter  of  such  importance  to  the 
country  as  the  espionage  law.  The  law  necessarily  must  reflect  the  need  for  a 
national  defense  capability  unaffected  by  treacherous  acts  of  spying  or  be- 
trayal. But  of  even  greater  importance,  the  law  must  not  limit  our  Constitu- 
tional right  to  free  speech  and  a  free  press  or  the  national  defense  capability 
will  have  no  purpose. 

Thank  you,  Mr.  Chairman. 
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cised  classification  and  declassification  authority.  Conducted  numerous  surveys 
of  Air  Force  commands  and  contracting  firms  to  observe  practical  application 
of  security  policies  and  assist  in  resolving  questions  arising  regarding  tlie  pol- 
icies. 

From  June  1971  to  current  date  (May  1972)  activities  have  included  service 
as  Security  Consultant  to  Government  Contractors  and  to  others  interested  in 
matters  involving  national  defense  considerations.  On  June  24.  1971  and  again 
on  May  3,  1972  testimony  was  given  before  the  Foreign  Operations  and  Gov- 
ernment Information  Subcommittee  of  the  House  Committee  on  Government 
Operations.  The  purpose  was  to  tell  the  nation  of  (1)  the  intolerable  abuses  of 
the  Executive  branch  security  classification  system,  and  (2)  the  misrepresen- 
tation of  the  system  as  having  the  force  and  effect  of  the  espionage  laws.  Arti- 
cles were  written  and  published  in  media  for  the  same  purpose,  and  to  pro- 
mote legislation  to  provide  properly  for  the  Executive  branch  to  designate 
Information  as  requiring  protection  to  preclude  damage  the  national  defense. 

STATEMENT  OF  WILLIAM  G.  ELORENCE 
SECURITY  CONSULTANT 

l\Ir.  Floeexce.  Thank  you,  ISIr.  Chairman.  I  have  a  comparativelv 
brief  statement.  You  say  it  is  being;;  placed  in  the  record.  I  will 
stand  on  that  and  just  comment  for  the  Chairman  and  the  subcom- 
mittee that  my  purpose  is  to  mention  and  pursue  the  point  that  the 
espionage  sections  of  the  proposed  new  Federal  criminal  code  would 
expand  dang:erously  the  reach  of  present  law  to  cover  communica- 
tion and  exchanges  of  views  among  citizens  of  the  United  States 
that  really  have  no  relationship  to  the  enclangerment  of  national 
defense  or  even  the  broad  national  security. 

It  is  also  a  purpose  in  appearing  before  this  esteemed  subcommit- 
tee to  express  a  conclusion  that  the  learned  gentlemen  who  prepared 
the  proposed  new  sections  worked  from  a  frame  of  reference  that  I 
consider  was  reflective  of  a  real  serious  false  philosophy  about  the 
security  needs  of  tlie  United  States,  particularly  with  respect  to 
hiformation  and  its  exchange  among  citizens  of  this  country. 

I  think  it  is  from  this  c{uestionable  framework  of  reference  that 
such  an  excellent  presentation  of  seemingly  logical  new  law 
stemmed.  But  with  all  due  respect  to  the  considerations  that  were 
given  to  the  preparation  of  the  proposed  new  code,  we  can't,  in  my 
opinion,  take  any  chance  whatsoever  on  the  possible  impact  on  the 
right  of  free  speech  and  the  right  of  a  free  press  in  this  country. 

I  recognize,  of  course,  that  the  esi)ionage  laws  must  be  strict 
enough  to  provide  a  deterrent  and  to  eliminate  as  mucli  as  possible 
any  impact  or  any  effect  on  the  capability  of  the  United  States  to 
defend  itself.  But  of  even  greater  importance,  it  is  my  conclusion 
that  the  law  must  not  in  any  way  limit  our  constitutional  right  to 
free  speech  and  to  a  free  press. 

In  the  interest  of  time,  ]Mr.  Chairman,  I  will  leave  the  statement 
as  I  have  presented  it,  and  make  myself  available  for  such  questions 
as  the  membei'ship  may  M'ish  to  ask. 

Senator  HRusii:A.  Senator  Hart,  have  you  an^-  questions? 

Senator  PIart.  I  will  yield  to  Mr.  l^lakey.  I  have  not  had  a  chance 
to  linish  reading  your  statement  and  I  may,  before  you  leave,  have  a 
ques*"ion  or  two. 

Mr.  Blakey.  Ma_>  I  clarify  at  least  for  myself,  ]Mr.  Florence,  what 
I.understant  to  be  the  central  thrust  of  your  statement  ? 
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You  seem  to  be  drawing  a  distinction  between  the  classification  of 
documents  and  national  security  information  itself  eitlier  simply 
revealed  or  revealed  with  intent  to  injure  tlie  Nation  or  simply  pos- 
ses-sed  and  not  turned  back  in,  and  suggesting;  that  not  all  classified 
information  should  be  treated  as  national  security  inforniation. 

Mr.  Florence.  That  is  a  major  point  that  I  am  bringing  to  the 
attention  of  the  subconunittee. 

Mr.  Blakey.  a  practical  question  that  might  be  raised  with  the 
implications  of  that  distinction  is  how  does  a  person  fairly  identify 
what  national  security  information  is?  Tliat  is  the  one  question. 
Isn't  the  classification  system  a  simple  wa}^  of  bringing  home  to  those 
who  have  contact  with  security  information  and  non-security  infor- 
mation what  they  are  permitted  to  disclose  and  what  they  are  not 
permitted  to  disclose  in  light  of  the  espionage  laws?  Under  18 
U.S.C.  section  T93(d),  the  requirement  is — "Whoever  having  posses- 
sion of,*"  Avitli  some  omissions  "notes  or  instruments  relating  to  the 
national  defense  willfully  communicates  them  to  an}^  person  not 
entitled  to  receive  it" — commits  an  offense.  There  isn't  any  require- 
ment in  section  T9o(d),  as  1  read  it,  of  "an  intent  to  injure,"  vrhich  is 
true  in  some  of  the  other  more  heinous  espioiiage  offenses.  I  wonder, 
just  as  a  practical  matter,  as  a  person  who  has  worked  in  the 
Defense  Department  and  a  person  who  has  worked  in  the  State 
Department,  how  can  we  give  fair  notice  to  the  people  who  work 
with  sensitive  information  that  it  is  in  fact  sensitive,  unless  some 
sort  of  classification  system  is  adopted,  and  once  it  is  adopted,  don't 
we  have  to  protect  the  integrity  of  the  system  itself?  And  if  both  of 
those  two  propositions  are  true,  wholly  independent  of  however  silly 
we  may  think  the  classification  of  newspapers  articles  is — a  practice 
which  I  understand  lias  occurred  at  least,  on  some  occasions — the 
basic  principle  of  classification  is  sound. 

JNIr.  Florence.  Mr.  Blakey,  your  comments,  of  course,  raise  the 
question  that  is  really  at  the  heart  of  my  testimony.  I  think  there 
are  three  points.  At  least,  I  will  proceed  on  that  basis. 

First  is  the  matter  of  using  a  classification  designation  to  identify 
and  then  give  note  of — you  didn't  use  the  word  "value"  but  I  believe 
that  is  the  proper  distinction  that  you  w^ere  tr3'ing  to  draw — to  give 
note  of  the  value  of  the  information. 

To  me  the  designation  by  a  classification  system,  which  means  an 
individual's  representation  of  his  view,  which  may  be  narrow  or  it 
may  be  representative  of  an  institutional  approach,  this  designation 
does  not  in  itself  really  bring  to  bear  the  evil  that  the  U.S.  Govern- 
ment should  seek  to  eliminate,  or  concentrate  its  effort  towards  elim- 
inating. 

Tlie  purpose  of  classification  and  the  purpose  of  government 
under  the  Constitution,  to  me,  are  two  entirely  separate  things.  The 
classification  principle  is  one  of  administrative  distinctions. 

I  think  this  is  the  major  point  that  I  wish  to  make  on  the  first 
facet  of  your  question. 

To  repeat,  the  classification  act  is  an  effort  to  give  administrative 
distinction  between  paiticular  items  of  information  that  will  repre- 
sent an  administrative  handling  of  information.  The  act  of  classify- 
ing as  has  been  practiced  as  long  as  I  have  known  the  practice  of 
classification,  does  not  bring  to  bear  the  consideration  of  those  ele- 
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ments  of  the  espionage  act  that  would  distinguish  between'  ^Vil  and 
non-evil,  crime  and  non-crime.  In  all  truth,  Mr.  Blakey,  classifica- 
tion is  not  a  representation  or  an  indication  at  all  of  what  would  be 
a  crime. 

Without  going  on  and  on  now  about  classification  as  representing 
many,  many  things  that  are  strictly  personal  or  very  selfish,  at  least, 
to  the  so-called  classifier,  let  me  move  to  another  point  that  I 
believe  I  got  from  your  question  and  comment.  That  is  that  in 
793(d)  and  I  think  you  have  to  include  (e),  I  believe  you  repre- 
sented a  conclusion — you  may  have  been  asking  a  question  whether 
the  element  of  intent  to  injure  or  belief  of  injury  would  be  necessary 
for  prosecution  under  that  subsection.  That  is  a  question  that  is  dis- 
cussable among  any  two  or  more  people  as  to  whether  or  not  there  is 
a  crime  involved  merely  by  the  passing  of  a  document  to  a  person. 

Now,  if  this  were  constitutionally  a  restriction  that  we  as  citizens 
had  to  observe,  then,  of  course,  we  woidd  seek  definitions  as  to 
whether  this  document  here  passed  to  the  Senator  there  would  make 
me  a  criminal.  I  couldn't  move  without  having  some  sort  of  advice 
as  to,  first,  would  there  be  a  distinction  of  documents,  and  if  so,  then 
which  document  would  make  me  a  criminal? 

Now,  immediately  your  mind  will  really  almost  boggle  if  you 
attempt  to  try  to  distinguish,  then,  between  tliose  elements  of  in^Por- 
mation  in  the  United  States  that  could  be  called  relating  to  he 
national  defense  interests  or  the  broader  term,  relating  to  the 
national  security,  and  say,  all  right,  now,  this  poi'tion  is  informa- 
tion that  if  I  give  to  jMr.  Blakey,  I  am  a  criminal,  and  this  portion 
is  not. 

My  answer  to  that  portion  of  the  question,  JMr.  Blakey,  is,  and  I 
have  referred  to  it  in  my  statement,  that  it  is  absolutely  impossible 
to  define  information  as  a  subject  effort,  as  a  substance  of  knowl- 
edge, the  disclosure  of  which  would  make  a  person  a  criminal.  I 
know  that,  as  I  said  a  while  ago,  there  are  a  great  many  different 
opinions  about  703  (d)  and  (e)  as  to  whether  or  not  mere  disclosure 
would  make  one  a  criminal  but,  I  am  presenting  the  fact  that  if  you 
were  to  presume  or  assume  this  to  be  the  case,  then  everybody  would 
be  a  criminal  because — I  am  repeating  myself  now — there  is  no  way 
in  which  information  in  itself  can  be  defined  as  a  basis  of  criminal 
prosecution  if  communicated. 

JSIr.  Blakey.  Well,  are  you  suggesting,  then,  that  the  presence  of 
corrupt  intent,  however  that  is  defined,  should  be,  if  it  is  not  now, 
an  essential  element  of  all  of  the  espionage  provisions  and  that  if  we 
have  corrupt  intent  plus  disclosure,  we  don't  need  a  classification 
system  insofar  as  the  criminal  law  is  concerned  ? 

Mr.  Florence.  Emphatically,  we  do  not  need  the  classification 
SA'stem.  This  is  the  main  reason  I  came  before  the  subcommittee. 

j\Ir.  Blakey.  And  if  we  don't  need  a  classification  system,  it  would 
be  inappropriate  for  the  committee  to  attempt  to  enforce  one 
through  criminal  provisions. 

^Ir.  Florence.  Absolutely.  I  couldn't  possibly  be  more  specific  in 
my  representation  that  classification  has  no  place  in  considering  a 
criminal  code  for  this  country.  I  made  a  point  in  my  statement  that 
classification  is  a  matter  of  mind.  One  of  the  examples  that  I  have 
in  mind,  and  the  one  I  used  in  my  statement,  is,  I  think,  a  very  dra- 
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matic  one  whore  unquestionably  the  President  of  the  United  States 
had  before  him  a  paper  that  bore  the  administrative  designation  of 
classification,  which  was  assigned  to  distinguish  between  a  routing 
of  a  paper  in  administrative  channels,  but  immediately  that  the 
President  decided  in  his  mind  that  this  is  information  that  the 
United  States  must  know,  that  classification  ceased  to  exist.  Tliere  is 
no  such  thing  as  a  classification  to  substance.  It  is  a  classification  to 
administrative  convenience  or  a  need  in  the  mind  of  the  administra- 
tive man. 

So  I  repeat.  I  couldn't  be  more  emphatic  that  classification  has  no 
place  in  criminal  law. 

jNIr.  Blaket.  As  a  matter  of  fact,  doesn't  the  President  have  the 
power  to  declassify  information  in  that  way? 

Mr.  Florence.  Certainly,  sir.  The  only  classification  actio;n  taken 
in  the  first  place  is  by  his  Vv'ish.  Whoever  imposes  a  classification 
marking,  such  as  the  examples  I  have  at  the  table  here,  that  mark- 
ing represents  the  President's  wish  removed  by  so  many  people, 
however  far  from  him  the  action  took  place. 

It  is  only  the  President's  administrative  action,  his  Executive 
direction. 

Senator  Hruska.  Mr,  Witness,  is  it  your  position  that  there  is  no 
need  to  engage  in  that  type  of  classification  that  is  found  in  Execu- 
tive order  ?  What  is  the  present  Executive  order? 

Mr.  Florence.  No.  10501. 

Senator  Hruska.  Is  it  your  position  that  it  is  not  necessary  and  it 
is  out  of  order  to  have  the  type  of  classification  system  provided  for 
in  an  Executive  order  or  otherwise? 

Mr.  Florence.  Sir,  my  representation  a  moment  ago  was  a  dis- 
tinction between  the  administrative  usefubiess  of  a  classification 
system  and  the  Congress'  efforts  to  distinguish  between  one  person 
and  another  in  a  criminal  sense. 

Now,  it  is  the  second  point  that  I  was  making  a  moment  ago.  I 
did  not  represent  at  all  that  the  classification  system  is  of  no  use.  I 
am  very  specific  in  my  representation  that  the  classification  system  is 
of  no  use  in  designating  a  person  as  being  a  criminal. 

Senator  Hruska.  Well,  as  I  understand  it,  the  Executive  order- 
which  does  classify  information  does  not  make  a  criminal  out  of 
anybod}'.  All  it  does  is  designate  certain  information  as  classified. 
Then  you  must  turn  to  section  793  of  title  18  and  determi]ie  wliether- 
or  not  a  person  has  made  unauthorized  use  of  or  unauthorized  dis- 
closure of  classified  information.  It  is  the  law  and  not  that  order" 
that  one  must  violate  to  become  a  cf  iminal. 

What  is  wrong  with  that  type  of  provision  in  this  regard?  A^liat 
is  wrong  vs'itli  that  ? 

Mr.  Florence.  The  error  of  that  approach,  sir,  is  in  the  fact  that 
these  classification  markings  appear  without  the  consideration  of 
seriousness  that  the  chairman  is  giving  to  the  question.  These  classi- 
fication markings  can  appear  on  public  information.  They  do.  They 
can  appear  on  information  which  requires  no  protection  whatsoever. 
They  clo.  As  a  matter  of  fact,  the  Department  of  Defense's  policy 
today  provides  for  the  assignement  of  one  of  these  classification 
markings,  and  I  have  an  example  of  one  here,  on  a  document  where 
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the  notation  is  that  the  informtion  in  this  document  is  unclassified 
but  when  compiled  in  this  volume  the  compilation  is  Confidential. 

This  is  not  an  exceptional  case.  This  is  representative,  Mr.  Chair- 
man, of  the  point  I  am  making,  that  when  you  pick  up  99  or  991^ 
percent  of  these  documents  and  find  that  the  information  is  of  no 
value  to  the  defense  of  the  United  States  and  them  compare  the  han- 
dling of  that  information  with  a  threat  of  going  to  jail  for  it,  I 
submit  that  you  will  immediately  discard  classification  as  an  exam- 
ple or  an  indication  of  a  criminal  act. 

Senator  Hruska.  Of  course,  that  view  sort  of  begs  the  question. 
What  you  are  really  saying  is  that  the  Executive  order,  or  whatever 
other  provisions  there  is.  that  provides  for  classification  of  docu- 
ments, is  foolishly  applied  and  that  many  things  that  should  not  be 
confidential  are  branded  confidential.  That  is  begging  the  question 
because  there  is  no  one  who  denies  that  there  are  some  documents 
that  for  national  security  reasons  must  not  be  disclosed  publically. 
Isn't  that  true? 

Mr.  Florexce.  "Well,  let  me  get  to  the  first  part,  sir,  before  I  say 
3'es  or  no. 

Senator  Hruska.  All  right. 

Mr.  Florence.  Let's  get  to  the  begging-the-question  part.  I  want  to 
be  with  you  very  closely,  IMr.  Chairman,  on  the  point  that  you  are 
representing,  in  my  opinion,  that  the  classification  act  does  apply  to 
very  sensitive,  very  important  information,  the  disclosure  of  which 
would  give  us  a  real  good  shaking  and  could  well  provide  a  basis  for 
us  Ijeing  hurt. 

_  Now,  in  that  instance  the  classification  marking,  of  course,  unques- 
tionaljly  would  represent  the  intent  of  the  executive  order  as  to  its 
narrow  applic_ation.  All  right.  So  we  go  then,  I  think,  to  the  thrust 
of  your  question,  whether  if  I  then  hand  this  information  over  to 
some  other  person  witliout  the  sanctity  of  so-called  authorization 
from  the  President  or  one  of  the  executive  agencies  that  is  referred 
to  in  tlio  law,  that  the  question  then  is  whether  I  am  a  ci-iminal. 

Now,  look  at  what  this  classification  really  means  even  as  to  its 
importance  in  an  example  I  gave  a  moment  ago.  Let's  use  the  mes- 
sage I  referred  to  in  my  testimony  of  the  commander  of  Soutlieast 
Asia  sending  a  message  to  the  President  of  the  L^nited  States  giving 
an  evaluation  of  the  capability  of  South  Vietnam  as  a  nation  to 
Avithstand  the  attack  in  progress  from  North  Vietnam. 

I  am  positive  that  that  communication  left  Soutlieast  Asia  with  a 
Top  Secret  marking  on  it.  My  point  is  that  the  autliority  putting  on 
the  classification,  or  in  whose  name  that  classification  was  imq^osed, 
can  at  the  snap  of  a  finger  decide  that  it  is  more  to  his  advantage  or 
the  advantage  of  the  L'nited  States  to  make  public  that  information. 
So  it  is  on  this  basis,  ]\ir.Chairman,  that  I  am  representing  that  a 
classification  act  in  itself  is  not,  in  my  opinion,  and  should  never  be 
an  indication  as  to  whether  a  person  has  committed  a  crime.  There 
must  be  this  added  element  that  w^e  do  have  in  the  espionage  law, 
the  added  element  of  intent  to  do  something  bad  to  our  country,  cou- 
pled with  the  information,  whether  it  is  important  or  not,  whether  it 
is  of  high  level  such  as  was  communicated  a  few  weeks  ago  as  I  was 
talking  about,  or  other  type  of  very  sensitive  information,  or 
whether  it  is  information  on  certain  operational  aspects  of  Andrews 
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Air  Force  Base  in  ]\Iaryland,  that  you  can  go  out  there  and  look  at. 
But  either  one  of  those  items  of  information  coupled  with  intent  to 
injure  the  country,  should,  to  me,  be  kept  as  a  crime. 

Tliis  is  the  distinction  I  am  attempting  to  make. 

Senator  Hruska.  Well,  I  can't  follow  your  reasoning  at  all.  How 
would  you  deal  with  the  disclosure  of  information  that  is  harmful  to 
defense  or  the  security  of  the  country  ? 

Just  how  would  you  insure  that  essential  information  remain 
secret  ?  Can  it  be  done  without  a  criminal  sanction  ?  How  would  you 
do  it  if  you  don't  have  a  description  or  a  list  of  that  type  of  docu- 
ment prepared  by  someone?  Just  how  would  you  do  it?  Would  you 
submit  it  to  a  jury?  Would  you  submit  it  to  a  judge? 

]\Ir.  Florexce.  To  begin  with,  Mr.  Chairman,  there  is  so  little 
information  in  the  knowledge  of  the  citizens  of  this  country,  the  dis- 
closure of  which  would  hurt  us,  that  we  first  have  to  make  the  dis- 
tinction as  to  really  what  information  could  hurt  us.  My  point 

Senator  Hruska.  Well,  who  should  make  that  designation?  Wlio 
should  make  the  decision  that  the  disclosure  of  document  X  would 
be  harmful  to  the  country? 

'\Alio  should  make  that  decision? 

jMr.  Florexce.  Well,  if  I  had  possession  of  the  type  of  informa- 
tion that  you  are  speaking  about,  I  would  decide  whether  I  am 
going  to  disclose  it. 

Now,  the  point  is,  who  is  going  to  decide  whether  I  committed  a 
crime  or  not  ?  This  is  my  point  in  coming  up  here. 

Senator  Hruska.  But  you  have  to  start  first  of  all  with  somebody 
making  a  decision  that  Document  X  should  not  be  be  disclosed  publi- 
cally  because  it  would  be  harmful  to  the  country.  Now,  somebody 
lias  to  make  that  decision.  Wlio  would  you  have  make  that  decision 
as  to  that  particular  document  ? 

Mr,  Florence.  I  Imow  this,  that  the  Senator,  the  chairman  here, 
find  anj'  IVIember  of  Congress,  and  any  other  individual  that  I  have 
had  the  pleasure  of  being  associated  with  in  my  life,  is  as  qualified 
to  make  a  decision  on  virtually  every  type  of  information  that  he 
would  have  in  his  possession  as  well  as  any  one  over  in  the  Depart- 
ment of  Defense  or  the  Department  of  State.  We  are  all  people,  Mr. 
Chairman,  and 

Senator  Hruska.  Well,  but  we  are  not  all  possessed  of  the  neces- 
sary frame  of  references  in  order  to  decide  whether  any  document 
which  on  its  face  and  standing  by  itself  looks  very  innocuous  and 
harmless,  might  furnish  the  necessary  linkage  with  other  areas  of 
information  to  be  of  great  use  to  our  enemies  which  will  make  its 
disclosure  very,  very  dangerous  for  the  security  and  safety  of  the 
United  States. 

INIr.  Florence.  In  my  experience 

Senator  Hruska.  "\^Tiereas  somebody  who  has  an  overall  picture 
of  the  processes  of  atomic  energy,  for  example,  knows  this  docu- 
ment, if  it  is  disclosed,  will  be  harmful. 

Xow,  you  and  I  probably  don't  have  that  ovei-all  knowledge.  He 
does.  Or  the  committee  does.  Or  the  director  does.  Or  his  scientists 
do. 

Now,  I  cannot  say  that  we  are  all  men  and  therefore  have  the 
same  inherent  ability  to  say  this  is  dangerous  and  this  is  not  danger- 
ous. l^Tiat  answer  is  there  to  that  ? 
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Mr.  Florence.  My  answer  to  the  comments  and  the  question,  Mr. 
Chairman,  is  that  the  hypothetical  case  that  you  are  bringing  up  is 
really  not  a  practical  concern.  In  my  experience,  I  have  heard  this 
theory  expressed  innumerable  times  in  practical  cases.  The  sort  of 
practical  case  that  I  am  talking  about  is  of  information  being  pre- 
sented to  me  for  consideration  and  coordination  as  to  whether  or  not 
there  should  be  or  should  not  be  a  restriction,  or  what  the  decision 
should  be  about  how  to  safeguard  particular  information.  In  those 
practical  cases,  when  we  got  through  considering  the  probable  effect 
of  disclosure,  unauthorized  disclosure,  we  came  down  to  one  major 
consideration.  Most  all  of  our  information  originated  outside  of 
security  control  to  begin  with.  A  great  deal  of  the  remainder  is  dis- 
closed all  over  that  part  of  the  world  we  live  in  as  an  allied  rela- 
tionship. 

As  a  pratical  matter,  Mr.  Chairman,  in  today's  times,  virtually  all 
of  our  defense  effort  is  carried  on  in  an  exchange  of  very  broad 
interests  in  this  country  and  with  foreign  governments  related  with 
us.  It  is  almost  impossible  that  you  would  find  a  situation  where  a 
so-called  link  of  information  would  bring  a  big  problem  into  the 
United  States.  It  is  just  impossible  ^it  just  doesn't  exist  that  Avay. 

Senator  Hruska.  Well,  you  feel  that  the  judgment  residing  within 
each  individual  should  be  the  criteria  as  to  whether  a  document  is 
improper  for  disclosure?  Is  that  what  you  are  saying? 

That  each  man  must  decide  for  himself  whether  a  given  dociunent 
should  or  should  not  be  disclosed  ? 

Mr.  Florexce.  We  are  talking — I  think  the  ansAver  is  yes,  under 
this  condition,  however.  We  are  speaking  now  of  citizens  of  this 
country  having  in  their  possession,  in  some  manner,  documents  con- 
cerning which  there  might  be  a  real  question  of  sensitivity  to  the 
defense  of  the  United  States. 

Now,  we  must  visualize  that  this  is  information  that  either  is 
given  a  person,  or  maybe  he  stole  it.  Somehow  or  other,  this  infor- 
mation came  into  his  possession.  Someone  communicated  to  him.  So 
our  question  relates  now  to  a  further  communication.  This  is  a  rela- 
tive matter. 

I  say  your  question  relates  now  to  a  question  of  further  communi- 
cation, and  the  issue  here  is  whether  or  not  this  individual  feels  that 
he  would  be  doing  any  harm  to  the  country  if  he  communicates  it 
further.  I  am  submitting,  IMr.  Chairman,  that  in  a  situation  you  and 
I  are  talking  about,  this  man  is  a  citizen,  he  is  a  responsible  person, 
and  unless  the  law  includes  an  element  of  injury  to  the  United 
States,  it  would  be  a  grave  falsification  to  say  that  he  is  a  criminal 
by  virtue  of  disclosure  from  one  person  to  another,  that  alone. 

Senator  Hruska.  Well,  if  I  get  your  position  right,  the  guilt  or 
the  innocence  of  a  man  charged  under  those  circumstances  would  be 
impossible  to  determine.  It  would  make  it  impossible  to  find  any- 
body guilty  of  passing  on  or  misusing  documents  the  disclosure  of 
which  would  be  truely  harmful  to  the  country.  If  we  are  going  to 
apply  the  test  that  everyone  can  determine  for  himself  whether  to 
disclose  documents,  and  we  cannot  probe  into  his  motivation  for 
doing  so,  the  test  will  be  impossible  and  will  not  make  priictical 
sense. 
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Mr.  Florexce.  Well,  it  docs  to  nie,  Mr.  Chairman,  on  this  basis, 
that  the  individual  who  has  a  document  that  will  really  bear  on  a 
troop  strike,  will  bear  on  some  sort  of  a  movement  that  could  be 
impeded,  that  individual  takes  his  risk,  of  course,  as  a  criminal  if  he 
does  disclose  it.  He  knows  that  he  will  be  subject  to  prosecution  if 
he  does  disclose  something  that  would  hurt  the  United  States.  So 
you  and  I  are  together  100  percent  there. 

AVliere  I  think  I  am  presenting  a  view  that  seems  questionable,  sir, 
is  that  in  the  mass  of  information  that  is  circulated  in  the  country, 
we  have  to  decide  whether  we  are  going  to  stifle  a  man's  right  to 
discuss  information  that  he  thinks  has  absolutely  no  relationship  to 
tlie  defense  of  the  country,  or  he  may  know  that  it  does  not.  This  is 
the  point  I  am  trying  to  make,  that  I  should  not  be  made  a  criminal 
if  I  communicate  a  document,  such  as  I  have  here,  that  has  got  a 
classification  marking  on  it,  and  I  am  even  told  by  the  originator 
that  there  is  nothing  in  here  that  is  classified.  And  yet  this  cover 
savs  it  is  classified.  And  following  the  procedure  of  the  administra- 
tive practices  here,  this  document  even  has  a  warning  that  I  will  go 
to  jail  if  I  disclose  the  unclassified  information. 

So  I  am  trying  to  make  the  point,  sir,  that  within  the  great  mass 
of  information  bearing  classification  markings,  there  is  not  even  a 
question  of  impact  on  the  defense  of  the  United  States. 

Senator  Hruska.  What  have  vou  there?  Is  that  what  is  called  a 
shell? 

]\Ir.  Florexce.  This  is  the  preamble,  the  title  page.  I  do  not  have 
all  of  tlie  document. 

Senator  Hruska.  Could  we  have  that  for  incorporation  into  the 
record  ? 

Mr.  Florexce.  Yes,  sir. 

Senator  Hruska.  Thank  you  very  much. 

(The  document  referred  to  follows:) 

[Confidential] 

GT-1000XThird-Generation  GYRO  Procedures  and  Specifications, 

TGG-GIA 

Charles  Stark  Draper  Laboratory  Cambridge,  Mass. 

VOL  II  OF  VII-ASSEMBLY  MANUAL — GYRO  FLOAT FEBRUARY  1971 

Foreword 

This  document  was  prepared  under  the  auspices  of  DSR  Project  52^29, 
which  is  sponsored  by  the  Space  and  Missile  Systems  Organization  of  the  Air 
Force  Systems  Command  through  Contract  FO4701-T0-C-0276. 

Publication  of  this  document  does  not  constitute  approval  by  the  Air  Force 
of  the  findings  or  conclusions  contained  herein.  It  is  published  for  the  ex- 
change and  stimulation  of  ideas. 

Each  section  of  this  volume  is  in  itself  UNCLASSIFIED.  To  protect  the 
comi)ilation  of  information  contained  in  the  complete  volume,  the  complete  vol- 
ume is  CONFIDENTIAL. 

This  document  contains  information  affecting  the  national  defense  of  the 
United  States  within  the  meaning  of  the  Espionage  Laws,  Title  18,  U.S.C..  Sec- 
tions 79.3  and  794,  the  transmission  or  revelation  of  which  in  any  manner  to 
an  unaut  lorized  person  is  prohibited  by  law. 
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Remainder  of  document  not  reproduced. 

Senator  Hrttska.  I  tliink  we  a]so  should  put  in  the  record  the  new 
Executive  order  for  classification  and  declassification  of  national 
security  information  and  material,  "wliich  will  become  effective  next 
week  on  June  1,  1972.  It  was  promulgated  by  President  Nixon  on 
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March  8,  1972.  The  text  of  it  will  at  least  give  us  some  idea  as  to  the 
new  effoit  to  revise  Executive  Order  No.  10501  in  order  to  determine 
proper  classification  and  the  grades  of  classification  and  also  de-clas- 
sification. 

If  tliere  is  no  objection,  it  will  be  placed  in  the  record. 

(Tlie  document  referred  to  follows:) 

The  White  House,  March  8,  1912. 

Executive  Order  No.  11652 

Classification  and  Declassification  of  National  Securitt 
Information  and  Material 

The  interests  of  tlie  United  States  and  its  citizens  are  best  served  by  maldng 
information  regarding  the  affairs  of  Government  readily  available  to  the  pub- 
lic. This  concept  of  an  informed  citizenry  is  reflected  in  the  Fi-eedom  of  Infor- 
mation Act  and  in  the  current  public  information  policies  of  the  executive 
branch. 

Within  the  Federal  Government  there  is  some  official  information  and  mate- 
rial which,  because  it  bears  directly  on  the  effectiveness  of  our  national  de- 
fense and  the  conduct  of  our  foreign  relations,  must  be  subject  to  some  con- 
straints for  the  security  of  our  Nation  and  safety  of  our  people  and  our  allies. 
To  protect  against  actions  hostile  to  the  United  States,  of  both  an  overt  and 
covert  Nature,  it  is  essential  that  such  official  information  and  material  be 
given  only  limited  dissemination. 

This  official  information  or  material,  referred  to  as  classified  information  or 
material  in  tliis  order,  is  expressly  exempted  from  public  disclosure  by  Section 
552(b)  (1)  of  Title  5,  United  States  Code.  Wrongful  disch:»sure  of  such  informa- 
tion or  material  is  recognized  in  the  Federal  Criminal  Code  as  providing  a 
basis  for  prosecution. 

To  ensure  that  such  information  and  material  is  protected,  but  only  to  the 
extent  and  for  such  period  as  is  necessary,  this  order  identifies  the  informa- 
tion to  be  protected,  proscribes  classification,  downgrading,  declassification  and 
safeguarding  procedures  to  be  followed,  and  establishes  a  monitoring  system  to 
ensure  its  effectiveness. 

NOW.  THEREFORE,  by  virtue  of  the  authority  vested  in  me  by  the  Consti- 
tution and  statutes  of  the  United  States,  it  is  hereby  ordered : 

Sertion  1.  Security  Classification  Categories.  Official  information  or  material 
which  requires  protection  against  unaulhorized  disclosure  in  the  interest  of  the 
national  defense  or  foreign  relations  of  the  United  States  (hereinafter  collec- 
tively termed  "national  security")  shall  be  classified  in  one  of  three  categories, 
namely  ''Top  Secret,"  "Secret,"  or  "Confidential,"  depending  upon  the  degree  of 
its  significance  to  national  security.  No  other  categories  shall  be  used  to  iden- 
tify official  information  or  material  as  requiring  protection  in  the  interest  of 
National  ser-nrity,  except  as  otherwise  expressly  provided  by  statute.  These 
classification  categories  are  defined  as  follows : 

(A)  "Top  Secret.''''  "Top  Secret"  refers  to  that  national  security  information 
or  material  which  requires  the  highest  degree  of  protection.  The  test  for  as- 
signing "Top  Secret"  classification  shall  be  whether  its  unauthorized  disclosure 
could  reasonably  be  expected  to  cause  ^exceptionally  grave  damage  to  the  na- 
tional security.  Examples  of  "exceptionally  grave  damage"  include  armed  hos- 
tilities against  the  United  States  or  its  allies ;  disruption  of  foreign  relations 
vitally  affecting  the  national  security:  the  compromise  of  vital  national  de- 
fense plans  or  complex  cryptologic  and  communications  intelligence  systems; 
the  revelation  of  sensitive  intelligence  operations;  and  the  discolosure  of  scien- 
tific or  technological  developments  vital  to  national  security.  This  classification 
shall  be  used  with  the  utmost  restraint. 

(B)  ''Secret.'"  "Secret"  refers  to  that  national  security  information  or  mate- 
rial which  requires  a  substantinl  degree  of  protection.  The  test  for  assigning 
"Secret"  classification  shall  be  whether  its  unauthorized  disclosure  could  rea- 
sonably be  expected  to  cause  serious  damage  to  the  national  security.  Exam- 
ples of  "serious  damage"  include  disruption  of  foreign  relations  sigriificantly 
affecting  the  national  security:  significant  impairment  of  a  program  or  policy 
directlj   rfilatecj   to   the   national   security ;    revelation   of   significant   military 
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plans  or  intelligence  operations ;  and  compromise  of  significant  scientific  or 
technological  developments  relating  to  national  security.  The  classification 
"Secret"  shall  be  sparingly  used. 

(C)  "Confidential.'"  "Confidential"  refers  to  that  national  security  informa- 
tion or  material  which  requires  protection.  The  test  for  assigning  "Confiden- 
tial" classification  shall  be  whether  its  unauthorized  disclosure  could  reasona- 
bly be  expected  to  cause  damage  to  the  national  security. 

Section  2.  Authority  to  Classify.  The  authority  to  originally  classify 
information  or  material  under  this  order  shall  be  restricted  solely  to  those 
ofiices  within  the  executive  branch  which  are  concerned  with  matters  of  na- 
tional security,  and  shall  be  limited  to  the  minimum  number  absolutely  re- 
quired for  eflScient  administration.  Except  as  the  context  may  otherwise  indi- 
cate, the  term  "Department"  as  used  in  this  order  shall  include  agency  or 
other  governmental  unit. 

(A)  The  authority  to  originally  classify  information  or  material  under  this 
order  as  "Top  Secret"  shall  be  exercised  only  by  such  oflSciaLs  as  the  President 
may  designate  in  writing  and  by : 

(1)  The  heads  of  the  Departments  listed  below ; 

(2)  Such  of  their  senior  principal  deputies  and  assistants  as  the  heads  of 
such  Departments  may  designate  in  writing;  and 

(3)  Such  heads  and  senior  principal  deputies  and  assistants  of  major  ele- 
ments of  such  Departments,  as  the  heads  of  such  Departments  may  designate 
in  writing 

Such  offices  in  the  Executive  Office  of  the  President  as  the  President  may 
designate  in  writing 

Central  Intelligence  Agency 

Atomic  Energy  Commission 

Department  of  State 

Department  of  the  Treasury 

Department  of  Defense 

Department  of  the  Army 

Department  of  the  Navy 

Department  of  the  Air  Force 

United  States  Arms  Control  and  Disarmament  Agency 

Department  of  Justice 

National  Aeronautics  and  Space  Administration 

Agency  for  International  Development 

(B)  The  authority  to  originally  classify  information  or  material  under  this 
order  as  "Secret"  shall  be  exercised  only  by : 

(1)  Officials  who  have  "Top  Secret"  classification  authority  ; 

(2)  Such  subordinates  as  officials  with  "Top  Secret"  classification  authority 
under  (A)  (1)  and  (2)  above  may  designate  in  writing;  and 

(3)  The  heads  of  the  following  named  Department  and  such  senior  principal 
deputies  or  assistants  as  they  may  designate  in  writing. 

Department  of  Transportation 

Federal  Communications  Commission 

Export-Import  P>ank  of  the  United  States 

Department  of  Commerce 

United  States  Civil  Service  Commission 

United  States  Information  Agency 

General  Services  Administration 

Department  of  Health,  Education,  and  Welfare 

Civil  Aeronautics  Board 

Federal  Maritime  Commission 

Federal  Power  Commi.s.sion 

National  Science  Foundation 

Overseas  Private  Investment  Corporation 

(C)  The  authority  to  originally  classify  information  or  material  under  this 
order  as  "Confidential"  may  be  exercised  by  officials  who  have  "Top  Secret"  or 
"Secret"  classification  authority  and  such  officials  as  they  may  designate  in 
writing. 

(D)  Any  Department  not  referred  to  herein  and  any  Department  or  unit  es- 
tablished hereafter  shall  not  have  authority  to  originally  classify  information 
or  material  under  this  order,  unless  specifically  authorized  hereafter  by  an  Ex- 
ecutive order. 
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Section  3.  Authority  to  Downgrade  and  Declassify.  The  Authority  to  down- 
grade and  declassify  national  security  information  of  material  shall  be  exer- 
cised as  follows : 

(A)  Information  or  material  may  be  downgraded  or  declassified  by  the 
ofiicial  authorizins;  the  original  classification,  by  a  successor  in  capacity  or  by 
a  supervisory  official  of  either. 

(B)  Downgrading  and  declassification  authority  may  also  be  exercised  by  an 
official  specifically  authorized  under  regulations  Issued  by  the  head  of  the  De- 
partment listed  in  Sections  2(ai  or  (h>  hereof. 

(C)  In  the  case  of  classified  information  or  material  officially  transferred  by 
or  pursuant  to  statute  or  Executive  order  in  conjunction  with  a  transfer  of 
function  and  not  merely  for  storage  purposes,  the  receiving  Department  .shall 
be  deemed  to  be  the  originating  Department  for  all  purposes  under  this  order 
including  downgrading  and  declassification. 

(D)  In  the  case  of  classified  information  or  material  not  officially  trans- 
ferred within  (C)  above,  but  originated  in  a  Department  which  has  since 
ceased  to  exist,  each  Department  in  possession  shall  be  deemed  to  be  the  origi- 
nating Department  for  all  purpo.ses  under  this  order.  Such  information  or  ma- 
terial may  l>e  dovv-ngraded  and  declassified  by  the  Department  in  possession 
after  consulting  with  any  other  Departments  having  an  interest  in  the  subject 
matter. 

(E)  Classified  information  or  material  transferred  to  the  General  Services 
Administration  for  accession  into  the  Archives  of  the  United  States;  shall  be 
downgraded  and  declassified  by  the  Archivist  of  the  United  States  in  accord- 
ance with  this  order,  directives  of  the  President  is.sued  through  the  National 
Security  Council  and  pertinent  regulations  of  the  Departments. 

(F)  Classified  information  or  material  with  special  Markings,  as  described 
in  Section  8,  shall  be  downgraded  and  declassified  as  required  by  law  and  gov- 
erning regulations. 

Section  4-  Classification.  Each  person  possessing  classifying  authority  shall 
be  held  accountable  for  the  propriety  of  the  clas.sificati(jns  attributed  to  bini. 
Both  unnecessary  classification  and  over-clossification  shall  be  avoided.  Classi- 
fication shall  be  solely  on  the  basis  of  national  security  considerations.  In  no 
case  .shall  information  be  classified  in  order  to  conceal  inefficiency  or  adminis- 
trative error,  to  prevent  embarrassment  to  a  person  or  Department,  to  restrain 
competition  or  independent  Initiative,  or  to  prevent  for  any  other  reason  the 
release  of  information  which  does  not  require  protection  in  the  interest  Of  na- 
tional security.  The  following  rules  shall  apply  to  classification  of  information 
under  this  order : 

(A)  Documents  in  General.  Each  classified  document  shall  show  on  its  face 
its  classification  and  whether  it  is  subject  to  or  exempt  from  the  General  De- 
classification Schedule.  It  shall  also  show  the  office  of  origin,  the  date  of 
preparation  and  classification  and,  to  the  extent  practicable,  be  so  marked  as 
to  indicate  which  portions  are  classified,  at  what  level,  and  which  portions  are 
not  classified  in  order  to  facilitate  excerpting  and  other  use.  Material  contain- 
ing references  to  classified  materials,  which  references  do  not  reveal  classified 
information,  shall  not  be  classified. 

(B)  Identification  of  Classifying  Authority.  Unless  the  Department  involved 
shall  have  provided  some  other  method  of  Identifying  the  individual  at  the 
highest  level  that  authorized  classification  in  each  case,  material  classified 
under  this  order  shall  indicate  on  its  fa<:e  the  identity  of  the  highest  authority 
authorizing  the  classification.  Where  the  individual  who  signs  or  otherwise  au- 
thenticates a  document  or  item  has  also  authorized  the  classification,  no  fur- 
ther annotation  as  to  his  identity  is  required. 

(C)  Information  or  Material  Furnished  hy  a  Foreign  Government  or  Inter- 
national Organization.  Classified  information  or  material  furnished  to  the 
United  States  by  a  foreign  government  or  international  organization  shall  ei- 
ther retain  its  original  classification  or  be  assiJined  a  United  States  classifica- 
tion. In  either  case,  the  classification  shall  assure  a  degree  of  protection  equiv- 
alent to  that  required  by  the  government  or  international  organization  v>-hich 
furni.shed  the  information  or  material. 

(D)  Classification  Responsihilifies:  A  holder  of  classified  information  or  ma- 
terial shall  observe  and  respect  the  classification  assigned  by  the  originator.  If 
a  holder  believes  that  there  is  unnecessary  classification,  that  the  assigned 
classification  is  improper,  or  that  the  document  is  subject  to  declassification 
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under  this  order,  he  shall  so  inform  the  origfnatOT  who  shall  thereupon  re- 
examine the  classification. 

Section  5.  Declassification  and  Downgrading.  Classified  information  and  ma- 
terial, imless  declassified  earlier  by  the  original  classifying  authority,  shall  be 
declassified  and  downgraded  in  accordance  with  the  following  rules : 

(a)  General  Declassification  Schedule. 

(1)  "2'op  Secret."  Information  or  material  originally  classified  "Top  Secret" 
shall  become  automatically  downgraded  to  "Secret"  at  the  end  of  the  second 
full  calendar  year  following  the  year  in  which  it  was  originated,  downgraded 
to  "Confidential"  at  the  end  of  the  fourth  full  calendar  year  following  the  year 
in  which  it  was  originated,  and  declassified  at  the  end  of  the  tenth  full  calen- 
dar year  following  the  year  in  which  it  was  originated. 

(2)  "Secret."  Information  and  material  originally  classified  "Secret"  shall 
become  automatically  downgraded  to  "Confidential"  at  the  end  of  the  second 
full  calendar  year  following  the  year  in  which  it  was  originated,  and  declassi- 
fied at  the  end  of  the  eighth  full  calendar  year  following  the  year  in  which  it 
was  originated. 

(3)  "Confidential.'''  Information  and  material  originally  classified  "Confiden- 
tial" shall  become  automatically  declassified  at  the  end  of  the  sixth  full  calen- 
dar year  following  the  year  in  which  it  was  originated. 

(b)  Exemptions  from  General  Declassification  Schedule.  Certain  classified  in- 
formation or  material  may  warrant  some  degree  of  protection  for  a  period 
exceeding  that  provided  in  the  General  Declassification  Schedule.  An  official 
atithorized  to  originally  classify  information  or  material  "Top  Secret"  may  ex- 
empt from  the  General  Declassification  Schedule  any  level  of  classified  infor- 
mation or  material  originated  by  him  or  under  his  supervision  if  it  falls 
within  one  of  the  categories  described  below.  In  each  case  such  official  shall 
specify  in  writing  on  the  material  the  exemption  category  lieing  claimed  and, 
unless  impossible,  a  date  or  event  for  automatic  declassification.  The  use  of 
the  exemption  authority  shall  be  kept  to  the  absolute  minimum  consistent  with 
national  security  requirements  and  shall  be  restricted  to  the  following  catego- 
ries : 

(1)  Classified  information  or  material  furnished  by  foreign  governments  or 
international  organizations  and  held  by  the  United  States  on  the  understand- 
ing that  it  be  kept  in  confidence. 

(2)  Classified  information  or  material  specifically  covered  by  statute,  or  per- 
taining to  cryptography,  or  disclosing  intelligence  sources  or  methods. 

(3)  Classified  information  or  material  disclosing  a  system,  plan,  installation, 
pro.ie:'t  or  specific  foreign  relations  matter  the  continuing  protection  of  which 
is  essential  to  the  national  security. 

(4)  Classified  information  or  material  the  disclosure  of  which  would  place  a 
person  in  immediate  jeopardy. 

(c)  Mandatory  Review  of  Exempted.  Material.  All  classified  information  and 
material  originated  after  the  effective  date  of  this  order  which  is  exempted 
under  (B)  shall  be  so  marked  and,  unless  impossible,  a  date  for  automatic  de- 
a  classification  review  by  the  originating  Department  at  any  time  after  the  ex- 
piration of  ten  years  from  the  date  of  origin  provided : 

(1)  A  Department  or  member  of  the  public  requests  a  review; 

(2)  The  reqtiest  describes  the  record  with  sufficient  particularity  to  enable 
the  Department  to  identify  it ;  and 

(3)  The  record  can  be  obtained  with  only  a  reasonable  amount  of  effort. 
Information  or  material  which  no  longer  qualifies  for  exemption  under   (B) 

above  shall  be  declassified.  I)iformation  or  material  continuing  to  qualify 
under  (B)  shall  be  so  marked  and,  unless  impossible,  a  date  for  automatic  de- 
classification shall  be  set. 

(D)  Applicability  of  the  General  Declassification  Schedule  to  Previously 
Classified,  Material.  Information  or  material  classified  before  the  effective  date 
of  this  order  and  which  is  assigned  to  Group  4  under  Executive  Order  No. 
10501,  as  amended  by  Executive  Order  No.  10964.  shall  be  subject  to  the  Gen- 
eral Declassification  Schedule.  All  other  information  or  material  classified  be- 
fore the  effective  date  of  this  order,  whether  or  not  assigned  to  Groups  1,  2.  or 
3  of  Executive  Order  No.  10501.  as  amended,  shall  be  excluded  from  the  Gen- 
eral Declassification  Schedule.  However,  at  any  time  after  the  expiration  of 
ten  years  from  the  date  of  origin  it  shall  be  subject  to  a  mandatory  classifica- 
tion review  and  disposition  under  the  same  conditions  and  criteria  that  apply 
to  classified  information  and  material  created  after  the  effective  date  of  this 
order  as  set  forth  in  (B)  and  (C)  above. 
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(e)  Declassification  of  Classified  Information  or  Material  After  Thirty 
Years.  All  classified  information  or  material  which  is  thirty  years  old  or  more, 
whether  orifjinating  before  or  after  the  effective  date  of  this  order,  shall  be  de- 
classified under  the  following  conditions  : 

(1)  All  information  and  material  classified  after  the  effective  date  of  this 
order  shall,  whether  or  not  declassification  has  been  requested,  become  auto- 
matically deckissified  at  the  end  of  thirty  full  calendar  years  after  the  date  of 
its  original  classification  except  for  such  specifically  identified  information  or 
material  which  the  head  of  the  originating  Department  personally  determines 
in  writing  at  that  time  to  require  continued  protection  because  such  continued 
protection  is  essential  to  the  national  security  or  disclosure  would  place  a  per- 
son in  immediate  jeopardy.  In  such  case,  the  head  of  the  Department  shall 
also  specify  the  period  of  continued  classification. 

(2)  All  information  and  material  classified  before  the  effective  date  of  this 
order  and  more  than  thirty  years  old  shall  be  systematically  reviewed  for  de- 
classification by  the  Archivist  of  the  United  States  by  the  end  of  the  thirtieth 
full  calendar  year  following  the  year  in  which  it  was  originated.  In  his  re- 
view, the  Archivist  will  separate  and  keep  protected  only  such  information  or 
material  as  is  specifically  identified  by  the  head  of  the  Department  in  accord- 
ance with  (B)  (1)  above.  In  such  case,  the  head  of  the  Department  shall  also 
specify  the  period  of  continued  classification. 

(F)  Departments  Which  Do  Not  Have  Authority  For  Original  Classification. 
The  provisions  of  this  section  relating  to  the  declassification  of  national  secu- 
rity information  or  material  shall  apply  to  Departments  which,  under  the 
terms  of  this  order,  do  not  have  current  authority  to  originally  classify  infor- 
mation or  material,  but  which  formerly  had  such  authority  luider  previous  Ex- 
ecutive orders. 

Section  6.  Policy  Directives  on  Access,  Marking,  Safekeeping,  Accountability, 
Tra,nsmission,  Disposition  and  Destruction  of  Classified  Information  and  Mate- 
rial. The  President  acting  through  the  National  Security  Council  shall  issue 
directives  which  shall  be  binding  on  all  Departments  to  protect  classified  infor- 
mation from  loss  or  compromise.  Such  directives  shall  conform  to  the  follow- 
ing policies : 

(A)  No  person  shall  be  given  access  to  classified  information  or  material  un- 
less siich  person  has  been  determined  to  be  trustworthy  and  unless  access  to 
such  information  is  necessary  for  the  performance  of  his  duties. 

(B)  All  classified  information  and  material  shall  be  appropriately  and  con- 
spicuously marked  to  put  all  persons  on  clear  notice  of  its  classified  contents. 

(C)  Classified  information  and  material  shall  be  used,  possessed,  and  stored 
only  under  conditions  which  w'ill  prevent  access  by  unauthorized  persons  or 
dissemination  to  unauthorized  persons. 

(D)  All  classified  information  and  material  disseminated  outside  the  execu- 
tive branch  under  Executive  Order  No.  10865  or  otherwi.se  shall  be  properly 
protected. 

i¥j)  Appropriate  accountability  records  for  classified  information  shall  be  es- 
tablished and  maintained  and  such  information  and  material  shall  be  protected 
adequately  during  all  transmissions. 

(F)  Classified  information  and  material  no  longer  needed  in  current  work- 
ing files  or  for  reference  or  record  purposes  shall  be  destroyed  or  disposed  of 
in  accordance  with  the  records  disposal  provisions  contained  in  Chapter  33  of 
Title  44  of  the  United  States  Code  and  other  applicable  statutes. 

(G)  Classified  information  or  material  shall  be  reviewed  on  a  systematic 
basis  for  the  puritose  of  accomplishing  downgrading,  a  declassification,  trans- 
fer, retirement  and  destruction  at  the  earliest  practicable  date. 

Section  7.  Implementation  and  Review  Responsibilities.  (A)  The  National 
Security  Council  shall  monitor  the  implementation  of  this  order.  To  assist  the 
National  Security  Council,  an  Interagency  Classification  Review  Committee 
shall  be  established,  composed  of  representatives  of  the  Departments  of  State, 
Defense  and  Justice,  the  Atomic  Energy  Commission,  the  Central  Intelligence 
Agency  and  the  National  Security  Council  Staff  and  a  Chairman  designated  by 
the  President.  Representatives  of  other  Departments  in  the  executive  branch 
may  be  invited  to  meet  with  the  Committee  on  matters  of  particular  interest 
to  those  Departments.  This  Committee  shall  meet  regularly  and  on  a  continu- 
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ing  basis  shall  review  and  take  action  to  ensure  compliance  with  this  order, 
and  in  particular : 

(1)  The  Committee  shall  oversee  Department  actions  to  ensure  compliance 
with  the  provisions  of  this  order  and  implementing  directives  issued  by  the 
President  through  the  National  Security  Council. 

(2)  The  Committee  shall,  subject  to  procedures  to  be  established  by  it,  re- 
ceive, consider  and  take  action  on  suggestions  and  complaints  from  persons 
within  or  without  the  government  with  respect  to  the  administration  of  this 
order,  and  in  consultation  with  the  affected  Department  or  Departments  assure 
that  appropriate  action  is  taken  on  such  suggestions  and  complaints. 

(3)  Upon  request  of  the  Committee  Chairman,  any  Department  shall  furnish 
to  the  Committee  any  particular  information  or  material  needed  by  the  Com- 
mittee in  carrying  out  its  functions. 

(B)  To  promote  the  basic  purposes  of  this  order,  the  head  of  each  Depart- 
ment originating  or  handling  classified  information  or  material  shall : 

(1)  Prior  to  the  effective  date  of  this  order  submit  to  the  Interagency  Clas- 
sification Review  Committee  for  approval  a  copy  of  the  regulations  it  proposes 
to  adopt  pursuant  to  this  order. 

(2)  Designate  a  senior  member  of  his  staff  who  shall  ensiire  effective 
compliance  with  and  implementation  of  this  order  and  shall  also  chair  a  De- 
partmental committee  which  shall  have  authority  to  act  on  all  suggestions  and 
complaints  with  respect  to  the  Department's  administration  of  this  order. 

(3)  Undertake  an  initial  program  to  familiarize  the  employees  of  his  De- 
partment with  the  provisions  of  this  order.  He  shall  also  establish  and  main- 
tain active  training  and  orientation  programs  for  employees  concerned  with 
classified  information  or  material.  Such  programs  shall  include,  as  a  mini- 
mum, the  briefing  of  new  employees  and  periodic  reorientation  during  employ- 
ment to  impress  upon  each  individual  his  responsibility  for  exercising  vigilance 
and  care  in  complying  with  the  provisions  nf  this  order.  Additionally,  upon 
termination  of  employment  or  contemplated  temporary  separation  for  a  sixty- 
diiy  period  or  more,  employees  shall  be  debriefed  and  each  reminded  of  the 
provisions  of  the  Criminal  Code  and  other  applicable  pi'ovisions  of  iaw  relating 
to  penalties  for  unauthorized  disclosure. 

(C)  The  Attorney  General,  upon  request  of  the  head  of  a  Department,  his 
duly  designated  representative,  or  the  Chairman  of  the  above  described  Com- 
mittee, shall  personally  or  through  authorized  representatives  of  the  Depart- 
ment of  Justice  render  an  interpretation  of  this  order  with  respect  to  any 
question  arising  in  the  course  its  administration. 

Section  8.  Mutcrial  Covered  by  the  Atomic  Energy  Act.  Nothing  in  this  order 
shall  supersede  any  requirements  made  by  or  under  the  Atomic  Energy  Act  of 
Atigust  30.  19a4,  as  amended.  "Restricted  Data,"  and  material  designated  as 
"Formerly  Restricted  Data,"  shall  be  handled,  protected,  classified,  downgraded 
and  declassified  in  conformity  with  the  provisions  of  the  Atomic  Energy  Act  of 
1954,  as  amended,  and  the  regulations  of  the  Atomic  Energy  Commission. 

Section  9.  Special  Dei)art))ient(il  Arrangements.  The  originating  Department 
or  other  appropriate  authority  may  impose,  in  conformity  with  the  provisions 
of  this  order,  special  requirements  with  respect  to  access,  distribution  and  pro- 
tection of  classified  information  and  material,  including  those  which  presently 
re  ate  to  communications  intelligence,  intelligence  sources  and  methods  and 
cryptography. 

Section  10.  Exceptional  Cases.  In  an  exceptional  case  when  a  person  or  De- 
partment not  authorized  to  classify  information  originates  information  which 
is  be  ieved  to  re(|uire  classification,  such  person  or  Department  shall  protect 
that  information  in  the  manner  prescribed  by  this  order.  Such  persons  or  De- 
partment shall  transmit  the  information  forthwith,  under  appropriate  safe- 
guards, to  the  Department  having  primary  interest  in  the  subject  matter  with 
a  request  that  a  determination  be  made  as  to  classification. 

Section  11.  Declassification-  of  Presidential  Papers.  The  Archivist  of  the 
T'nitpd  States  shall  have  authority  to  review  and  dec'assify  information  and 
material  which  has  been  classified  by  a  President,  his  White  House  Stafi:'  or 
sDeciU  committee  or  commission  appointed  by  him  and  which  the  Archivist  has 
in  his  custody  at  any  archival  depository,  including  a  Presidential  Library. 
Such  declassification  shall  ony  be  tindertoken  in  accord  with:  (il  the  terms  of 
the  donor's  deed  of  gift,  (ii)  consultations  with  the  Departments  having  a  pri- 
mary subject-matter  interest,  and  (iii)  the  provisions  of  Section  5. 
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Section  12.  Historical  Research  and  Access  by  Former  Government  Officials. 
The  requirement  in  Set'tiou  H(a)  that  access  to  classitiecl  information  or  mate- 
rial be  granted  only  as  is  necessary  for  the  performance  of  one's  duties  shall 
not  apply  to  persons  outside  the  executive  branch  who  are  engaged  in  histori- 
cal research  projects  or  wlio  liave  previously  occupied  policy-making  positions 
to  which  they  were  appointed  by  the  President;  Provided,  however,  that  in 
each  case  the  head  of  the  originating  Department  shall : 

(i)  determine  that  access  is  clearly  consistent  with  the  interests  of  national 
security  ;  and 

(ii)  take  appropriate  steps  to  assure  that  classified  information  or  material 
is  not  published  or  otherwise  compromised. 

Access  granted  a  i)erson  by  reason  of  his  having  previously  occupied  a  poli- 
cy-making position  shall  be  limited  to  those  papers  whicli  the  former  official 
originated,  reviewed,  signed  or  received  while  in  public  office. 

Section  13.  Administrative  and  Judicial  Action. 

(A)  Any  officer  or  employee  of  the  United  States  who  unnecessarily  classi- 
fies or  over-classifies  information  or  material  shall  be  notified  that  his  actions 
are  in  violation  of  the  terms  of  this  order  or  of  a  directive  of  the  President  is- 
sued through  the  National  Security  Council.  Repeated  abuse  of  the  classifica- 
tion process  shall  be  grounds  for  an  administrative  reprimand.  In  any  case 
where  the  Departmental  committee  or  the  Inter-agency  Classification  Review 
Committee  finds  that  unnecessary  classification  or  over-classification  has  oc- 
curred, it  shall  make  a  report  to  the  head  of  the  Department  concerned  in 
order  that  corrective  steps  may  be  taken. 

(b)  The  head  of  each  Department  is  directed  to  take  prompt  and  stringent 
administrative  action  against  any  officer  or  empioyee  of  the  United  States,  at 
any  level  of  employment,  determined  to  have  been  responsible  for  any  release 
or  disclosure  of  national  security  information  or  material  in  a  manner  not  au- 
thofized  by  or  under  this  order  of  a  directive  of  the  President  issued  through 
the  National  Security  Council.  Whei-e  a  violation  of  criminal  statutes  may  be 
involved,  Departments  will  refer  any  such  case  promptly  to  the  Department  of 
Justice. 

Section  H.  Revocation  of  Executive  Order  No.  10501.  Executive  Order  No. 
10501  of  November  5.  1953,  as  amended  by  Executive  Orders  No.  10816  of  May 
8,  1959,  No.  10901  of  January  11,  1961,  No.  10964  of  September  20,  1961,  No. 
109S5  of  January  15,  1962,  No.  11097  of  March  6,  1963  and  by  Section  1(a)  of 
No.  11382  of  November  28,  1967,  are  superseded  as  of  the  effective  date  of  this 
order. 

Section  15.  Effective  Date.  This  order  shall  become  effective  on  June  1,  1972. 

Richard  Nixon. 

The  White  House, 

31arch  8,  1912. 


Senator  Hruska.  There  is  also  a  study  by  the  Library  of  Congress 
of  this  whole  problem  with  which  your  statement  deals  which  has 
been  done  at  the  instance  of  the  Foreion  Relations  Committee.  If 
there  is  no  objection,  w^e  will  have  that  placed  in  the  record  for  ref- 
erence. It  is  a  historical  treatment,  as  I  understand  it,  of  that  entire 
field  of  classification,  national  security,  and  so  on. 

(The  document  referred  to  follows:) 

Security  Classification  as  a  Problem  in  the  Congressional  Role  in 

Foreign  Policy 

preface 

The  controversy  generated  by  the  Pentagon  Papers  is  the  most  recent  mani- 
festation of  the  subterfuge  which  has  undermined  popular  confidence  in  our 
leaders  and  in  our  institutions.  The  U-2  incident  of  1960.  the  Bay  of  Pigs  af- 
fair, the  Dominican  intervention,  and  the  Executive  branch's  misrepresen- 
tations concerning  the  war  in  Southeast  Asia  have  all  contributed  to  the  skep- 
ticism of  the  general  public  towards  the  actions  and  policies  of  our 
Government.  Excessive  secrecy  tends  to  perpetuate  mistaken  policies,  and  un- 
dermines the  democratic  principles  upon  which  this  country  was  founded.  For 
57-S6S — 72 — i>t.  3 0 
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this  reason.  I  requested  a  study  by  the  Congressional  Research  Service  of  the 
Library  of  Congress  of  the  security  classification  procedure  and  the  problem  it 
presents  to  Congress  in  the  performance  of  its  Constitutional  role.  I  believe 
that  this  memorandum  will  be  of  interest  to  both  my  colleagues  and  to  the 
general  puldic. 

The  memorandum  was  prepared  by  the  Foreign  Affairs  Division  of  the  Con- 
gressional Research  Service,  to  which  I  express  my  appreciation. 

J.  W.  FuLBRiGHT,  Chairman. 

I.    INTRODUCTION 

Security  classification  in  this  paper  means  the  formal  process  in  the  Execu- 
tive Branch  of  limiting  access  to  or  restricting  distribution  of  information  on 
the  grounds  of  national  security.  The  purpose  of  this  paper  is  to  survey  the  se- 
curity classification  process  to  determine  how  it  affects  the  work  of  Congress 
on  foreign  policy  and  to  explore  proposals  for  clianging  the  process.  It  does 
not  deal  with  the  related  problems  of  loyalty  or  censorship,  and  it  attempts  to 
differentiate  the  problem  of  security  classificaion  from  the  problem  of  execu- 
tive privilege,  that  is  the  withholding  of  either  classified  or  unclassified  in- 
formation from  Congress  by  the  Executive  Branch  on  the  grounds  that  it  is 
the  right  of  the  President  to  do  so.i 

First,  as  background  for  considering  proposed  changes,  the  study  outlines 
the  origin  of  the  system,  the  legislation  and  regulations  on  which  the  Execu- 
tive Branch  bases  its  process  of  classification,  and  present  practice.  Second,  it 
discusses  the  access  of  Congress  to  classified  information  and  the  relationship 
of  classified  information  to  the  role  of  Congress  in  making  foreign  policy.  Fi- 
nally, it  explores  proposals  for  changing  the  present  classification  system. 

Secrecy  has  Jieen  a  factor  in  making  foreign  poMcy  since  the  first  days  of 
the  nation's  history.  At  the  Constitutional  Convention  the  l)elief  that  negotia- 
tions with  other  countries  might  require  secrecy  was  a  major  element  in  vest- 
ing the  treaty  power  in  the  Pre.'^ident  and  the  Senate  rather  than  in  the  entire 
Congress.  Similarly,  military  secrecy  in  time  of  war  is  a  long-standing  prac- 
tice. It  is  only  in  the  period  since  the  Second  World  War,  however,  that  the 
problem  of  classified  information  has  grown  to  its  present  dimensions.  More 
formalized  procedures,  the  greater  United  States  involvement  in  world  affairs, 
the  concept  of  an  all-pervading  threat  from  the  Soviet  Union  and  other  Com- 
munist countries,  the  growing  size  of  the  government,  and  vastly  increasing 
amounts  of  information  have  all  contributed  to  a  tremendous  increase  in  the 
amount  of  information  treated  as  secret. 

Classification  practice  today  is  based  primarily  on  Executive  Order  10501  and 
the  manner  in  which  it  is  interpreted  and  carried  out  throughout  the  Execu- 
tive Branch.  Although  there  is  no  legislation  establishing  a  classification  sys- 
tem, during  the  first  ten  post-war  years  Congress  in  effect  cooperated  or  at 
least  acquiesced  in  the  Executive  Branch's  establishment  of  a  classification 
system  through  such  legislation  as  the  Atomic  Energy  Act  of  1946.  the  Na- 
tional Security  Act  of  1947.  and  the  Internal  Security  Act  of  1950.  Since  1955, 
however.  Congress  has  moved  in  the  direction  of  preventing  excessive  with- 
holding of  information  tlirough  amendment  of  some  of  the  statutes  which  were 
being  used  to  justify  the  classification  system.  Nevertheless  the  dimension  of 
the  problem  of  classified  information  does  not  appear  to  have  been  significantly 
reduced.  There  is  general  agreement  that  the  quantity  of  classified  information 
and  documents  remains  huge  and  includes  many  documents  which  should  no 
longer  he  classified.  Moreover,  many  observers  would  say  that  much  informa- 
tion never  should  have  been  classified  in  the  first  place. 

There  are  two  main  ways  in  which  the  security  classification  of  information 
affects  the  work  of  Congress  in  the  foreign  affairs  field.  First,  it  limits  the 
kind  of  amount  of  information  which  Congress  receives,  second,  it  circum- 
scribes what  Congress  can  do  with  information  which  it  does  receive,  espe- 
cially what  it  can  pass  on  to  the  public  to  explain  its  position. 

Members  of  Congress  can  frequently  obtain  classified  information  upon  re- 
quest. If  requested  information  is  withheld,  it  apparently  is  ultimately  done  so 
on  the  grounds  of  executive  privilege  rather  than  on  the  grounds  that  it  is 
classified.  However,  the  classification  of  information  does  prevent  Congress 
from  making  it  public.  Moreover,  it  may  prevent  Congress  from  knowing  that 
it  exists  and  hence  requesting  it.  Classification  leaves  the  Executive  Branch  in 
fuUfT  control  over  what  information  it  will  provide  both  Congress  and  the 
public  since  it  bars  jonrnalists  and  scholars  from  access  unless  the  Executive 
Branch  wants  to  make  it  available  (or  "leak"  it)  to  them. 
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Many  of  the  proposals  relating  to  the  classification  problem  aim  at  cutting 
down  the  amount  of  classified  information  or  making  certain  that  information 
which  would  not  jeopardise  national  security  is  not  classified.  Action  in  this 
direction  might  reduce  the  frecpiency  of  instances  in  which  information  in 
the  foreign  affairs  fiyhl  cannt)t  be  obtained  even  when  it  is  unlikely  that  the 
information  could  in  any  way  jeopardize  the  national  security  if  it  were 
made  public.  The  problem  for  Congress  in  the  foreign  affairs  field,  however, 
goes  beyond  redticing  unnecessai^^  classification.  It  involves  finding  a  way  for 
Congress  to  make  certain  that  it  receives  the  full  information  necessary  for 
exercising  its  war  and  foreign  policy  powers,  including  information  which  most 
13eoi)le  would  agree  should  be  kept  secret  from  potential  enemies.  It  may  also 
involve  finding  a  way  for  Congress  to  share  in  determining  what  information  is 
classified  and  thus  kept  secret  from  the  American  people. 

II.    THE  ORIGIN  AND  LEGAL  BASIS  OF  PRESENT  CLASSIFICATION  PROCEDURES 

-1.  Origin 

Secrecy  has  been  practiced  to  some  degree  in  diplomatic  and  military  affairs 
throughout  the  nation's  history.  For  example,  in  1780  President  Washington 
presented  to  the  Senate  for  its  approval  a  secret  article  to  be  inserted  in  a 
treaty  with  the  Creek  Indians. ^  A  formal  and  extensive  classification  system  to 
keep  certain  information  secret  for  purposes  of  national  security  did  not  de- 
velop until  much  later,  however,  according  to  one  authority,  "Measures  and 
practices  for  the  protection  of  official  information  in  general  long  served  to 
protect  any  defense  information  that  needed  protection  without  there  having  to 
be  any  clear  distinction  between  defense  information  and  other  ofl[icial  infor- 
mation requiring  protection."  ^ 

The  use  of  markings  such  as  "Confidential,"  "Secret,"  or  "Private"  on  com- 
munications from  military  and  naval  or  other  public  officials  "can  be  traced 
back  almost  continuously  into  the  War  of  1812."-*  However,  the  roots  of  the 
present  classification  system  appear  to  be  found  around  the  time  of  the  First 
World  War.  A  General  Order  of  the  War  Department  dated  February  16,  1912, 
established  a  system  for  the  protection  of  information  relating  to  submarine 
mine  projects,  land  defense  plans,  maps  and  charts  showing  locations  of  de- 
fense elements  and  the  character  of  the  armament,  and  data  on  numbers  of 
guns  and  the  supply  of  ammunition,  although  it  prescribed  no  particular 
markings.5  A  General  Order  from  the  General  Headquarters  of  the  American 
Expeditionary  Force  dated  November  21,  1917,  established  the  classifications  of 
"Confidential."  "Secret,"  and  "For  Official  Circulation  Only."  ^ 

The  classification  system  established  during  the  First  W^orld  War  was  contin- 
ued after  the  war  was  over.  Army  Regulation  330-5  of  1921  stated  : 

"A  document  will  be  marked  "Secret"  only  when  the  information  it  contains 
is  of  great  importance  and  when  the  safeguarding  of  that  information  from  ac- 
tual or  potential  enemies  is  of  prime  necessity. 

******  it: 

"A  document  will  be  marked  "Confidential"  when  it  is  of  less  importance 
and  of  less  secret  a  nature  than  one  requiring  the  mark  of  "Secret"  but  which 
must,  nevertheless,  be  guarded  from  hostile  or  indiscreet  persons. 

******* 

"A  document  will  be  marked  "For  oflicial  use  only"  when  it  contains  infor- 
mation which  is  not  to  be  communicated  to  the  public  or  to  the  press  but 
which  may  be  communicated  to  any  persons  known  to  be  in  the  service  of  the 
United  States  whose  duty  it  concerns,  or  to  persons  of  undoubted  loyalty  and 
discretion  who  are  cooperating  with  Government  work."  ^ 

In  a  1935  revision  the  term  "Restricted"  was  introduced  as  a  fourth  cate- 
gory, to  be  used  when  a  document  contained  information  regarding  research 
work  on  the  design,  test,  production,  or  u.se  of  a  unit  of  military  equipment  or 
a  component  thereof  which  was  to  be  kept  secret.  It  also  emerged  in  1935  that 
documents  on  projects  with  restricted  status  were  to  be  marked : 

"Restricted ;  Notice — This  document  contains  information  affecting  the  na- 
tional defense  of  the  United  States  within  the  meaning  of  the  Espionage  Act 
(U.S.C.  50:31.  32).  The  transmission  of  this  document  or  the  revelation  of  its 
contents  in  any  manner  to  any  unauthorized  person  is  prohibited."  ^ 

Executive  Order  No.  S3.H1  issued  March  22.  1940.  by  President  Roosevelt,  en- 
titled "Defining  Certain  Military  and  Naval  Installations  and  Equipment"  gave 
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recoi^iition  to  the  military  classification  system.  In  this  order  he  cited  as  au- 
thority the  act  of  January  12,  1938  (Sec.  795(a)  of  Title  18,  part  of  the  Espio- 
nage laws)  which  stated : 

"Whenever,  in  the  interests  of  national  defense,  the  President  defines  certain 
vital  military  and  naval  installations  or  equipment  as  requiring  protection 
against  the  general  dissemination  of  information  thereto,  it  shall  be  unlawful 
to  make  any  photograph  sketch,  picture,  drawing,  map,  or  graphical  representa- 
tion of  such  vital  military  and  naval  installation  or  equipment  without  first 
obtaining  permission  of  the  commanding  oflBcer.  ..."  * 

In  defining  the  installations  or  equipment  requiring  protection  against  the 
dissemination  of  information  concerning  them,  the  President  named  as  one  ri-i- 
terlon  the  classification  as  "secret."  "confidential,"  or  "restricted"  imder  the 
direction  of  either  the  Secretary  of  War  or  the  Secretary  of  the  Navy.  In  ad- 
dition to  military  or  mval  installations,  weapons,  and  equipment  so  classified 
or  marked,  included  in  the  definition  were : 

"All  official  military  or  navsl  books,  pamphlets,  documents,  reports,  maps» 
charts,  plans,  designs,  models,  drawing,  photographs,  contracts  or  specifications,, 
which  are  now  marked  under  the  authority  or  at  the  direction  of  the  Secre- 
tary of  War  or  the  Secretary  of  the  Navy  as  "secret."  "confidential."  or  "re- 
stricted," and  all  such  articles  or  equipment  which  may  hereafter  be  so 
marked  with  the  approval  or  at  the  direction  of  the  President."  i" 

That  Executive  Order  was  superceded  by  Executive  Order  10104  issued  by 
President  Truman  February  1,  1950.  In  addition  to  the  three  designations  pre- 
viously mentioned,  the  new  Executive  Order  referred  for  the  first  time  to  "top 
secret,"  although  this  designation  had  been  in  use  some  years  earlier.  In  place 
of  the  Secretary  of  War  and  the  Secretary  of  the  Navy.  Executive  Order  10104 
described  the  President,  the  Secretary  of  Defense,  the  Secrtary  of  the  Army, 
the  Secx-etary  of  the  Navy,  and  the  Secretary  of  the  Air  Force  as  being  au- 
thorized to  classify  or  direct  to  be  classified  the  designated  information.  ^^ 

On  September  24.  1951,  President  Truman  issued  an  executive  order  which 
officially  extended  the  cipssification  system  to  nonmilitary  agencies  and  to  "se- 
curity information — "  Executive  Order  10290.  "Prescribing  Regulations  Estab- 
lishing Minimum  Standards  for  the  Classification.  Transmission,  and  Plandling, 
by  Departments  and  Agencies  of  the  Executive  Branch,  of  Ofl5cial  Information 
Which  Requires  Safeguarding  in  the  Interest  of  the  Security  of  the  United 
States."  It  permitted  any  department  or  agency  of  the  Executive  Branch  to 
classif.v  and  define  "classified  security  information"  to  mean  "official  informa- 
tion the  safeguarding  of  which  is  necessary  in  the  interest  of  national  secu- 
rity, and  which  is  classified  for  such  purposes  by  appropriate  classifying^ 
authority."  12 

President  Eisenhower  replaced  Executive  Order  10290  with  Executive  Order 
10501.  "Safeguarding  Official  Information,"  on  November  9,  1953.  It  narrowed 
the  number  of  agencies  authorized  to  classify  and  redefined  the  usage  of  the 
various  security  labels.  Executive  Order  10501.  which  will  be  described  later, 
and  its  revisions,  form  the  basis  for  the  present  system  of  classification  of  in- 
formation. 

B.  Legal  hasis 

Executive  Order  10501  does  not  claim  to  be  authorized  by  a  specific  statute. 
Unlike  Executive  Order  10104,  "Definitions  of  Vital  Military  and  Naval  Instal- 
lations and  Equipment."  which  is  linked  to  a  specific  provision  of  the  statures. 
Executive  Order  10501  contains  in  its  preface  as  to  authority  only  the  general 
statement,  "Now  therefore,  b.v  virtue  of  the  authority  vest  in  me  by  the  Con- 
stitution and  statutes,  and  as  President  of  the  United  States,  and  deeming 
such  action  necessary  in  the  best  interests  of  the  national  security,  it  is  hereby 
ordered  as  follows.  .  .  ."  The  Executive  Branch  apparently  relies  primarily  on 
implied  constitutional  powers  of  the  Pre.sident  and  statutes  which  it  claims  af- 
ford a  basis  on  which  to  justify  the  issuance  of  Executive  Order  10501,  ac-^ 
knowledging  that  there  is  no  specific  statutory  authority  for  it.  In  1970  when 
the  Senate  Foreign  Relations  Committee  inquired  of  the  State  Department 
aboiit  the  legal  basis  for  the  President's  issuance  of  Executive  Order  10501.  thp 
Legal  Adviser  of  the  State  Department,  John  R.  Stevenson,  with  the  approval 
of  the  Department  of  Justice,  referred  to  the  Report  of  the  Commission  on 
Government  Security  of  1957  for  a  statement  of  the  legal  basis.^^  That  Com- 
mission cited  provisions  of  the  Constitution  and  stated :  "While  there  is  no 
specific  statutory  authority  for  such  an  order  or  Executive  Order  10501,  var- 
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ious  statutes  do  afford  a  basis  upon  which  to  justify  the  issuance  of  the 
order.^* 

V.  Constitutional  Provisions 

The  three  constitutional  provisions  cited  by  the  Commission  are  in  article  II 
on  the  Executive  Branch :  Section  1,  "The  executive  power  shall  be  vested  in  a 
President  of  the  United  States  of  America" ;  section  2,  "The  President  shall  be 
Commander  in  Chief  of  the  Army  and  Navy  of  the  United  States" ;  and  section 
3,  ".  .  .  he  shall  take  care  that  the  laws  be  faithfully  executed."  The  Commis- 
sion said : 

"When  these  provisions  are  considered  in  light  of  the  existing  Presidential 
authority  to  appoint  and  remove  executive  officers  directly  responsible  to  him, 
there  is  demonstrated  the  broad  Presidential  supervisory  and  regulatory  au- 
thority over  the  internal  operations  of  the  executive  branch.  By  issuing  the 
proper  Executive  or  administrative  order  he  exercises  this  power  of  direction 
and  supervision  over  his  subordinates  in  the  discharge  of  their  duties.  He  thus 
"takes  care"  that  the  laws  are  being  faithfully  executed  by  those  acting  in  his 
behalf;  and  in  the  instant  case  the  pertinent  laws  would  involve  espionage, 
sabotage,  and  related  statures,  should  such  Presidential  authority  not  be  predi- 
cated upon  statutory  authority  or  direction."  ^^ 

The  1957  Commission  report  did  not  explicitly  spell  out  the  right  of  Con- 
gress to  make  laws  affecting  the  classification  system.  However,  recognition  of 
this  rig}it  was  implicit  in  the  Commission's  conclusion  that  "in  the  absence  of 
any  law  to  the  contrary,  there  is  an  adequate  constitutional  and  statutory 
basis  upon  which  to  predicate  the  Presidential  authority  to  issue  Executive 
Order  10501,"  -*5  and  in  the  citation  of  various  statutes  as  affording  a  basis 
Tipon  which  to  justify  the  issuance  of  the  order. 

Among  the  provisions  of  Article  I  of  the  Constitution  which  might  be  cited 
as  giving  Congress  powers  to  legislate  in  this  field  would  be  the  following: 
Section  1.  "All  legislative  powers  herein  granted  shall  be  vested  in  a  Congress 
of  the  United  States  .  .  . :"  Section  S,  "The  Congress  shall  have  power  to  .  .  . 
IJrovide  for  the  common  defense  and  general  welfare  of  the  United  States ;  .  .  . 
to  make  rules  for  the  government  and  regulation  of  the  land  and  naval  forces ; 
.  .  .  and  to  make  all  laws  which  shall  be  necessary  and  proper  for  carrying 
into  execution  the  foregoing  powers,  and  all  other  powers  vested  by  this  Con- 
.'^titution  in  the  Government  of  the  United  States,  or  in  any  Department  or  Of- 
ficer thereof." 

2.  "Housekeeping"  Act  Prior  to  1958  Amendment 

Prior  to  1958,  5  U.S.C.  22.  now  5  U.S.C.  301,  sometimes  called  the  "House- 
keeping" act,  was  frequently  cited  as  justifying  a  system  for  withholding 
information  on  the  basis  of  a  security  classification  system.  This  was  the  first 
and  earliest  statute  cited  by  the  1957  commission  as  at  that  time  providing  a 
basis  for  Executive  Order  10501.  This  statute  had  been  enacted  in  1789  with 
the  i)rocess  of  providing  the  authority  for  government  officials  to  set  up  offices 
and  file  documents.^'^  As  early  as  1S77  and  numerous  times  since  then  Section 
22  of  Title  5  of  the  U.S.  code  had  been  cited  as  authority  to  refuse  informa- 
tion sought  from  the  government.^s  However,  in  1958  the  housekeeping  statute 
was  amended  by  P.L.  85-619  to  specify  that  it  did  "not  authorize  withholding 
information  from  the  public  or  limiting  the  availability  of  records  to  the  pub- 
lic." The  Department  of  State  1970  memorandum  pointed  out  that  since  the 
195S  amendment  this  statute  was  no  longer  relevant  to  the  justification  of  clas- 
sification. It  is  mentioned  in  this  report  as  a  matter  of  historical  interest  and 
to  note  tlie  legislation  of  lO")!  specifying  that  it  should  not  be  used  as  author- 
ity for  withholding  information. 

c.  Espionage  Laws 

Perhaps  the  statutes  now  most  frequently  cited  for  justification  of  the  secu- 
rity classification  of  information  are  the  espionage  laws  generally.  The  1957 
Commission  cited  the  espionage  laws  second  only  to  the  house-keeping  statute 
discussed  above.  It  said  : 

"The  espionage  law^s  have  imposed  upon  the  President  a  study  to  make  de- 
terminations respecting  the  dissemination  of  information  having  a  relationship 
to  the  national  defense.  For  example,  18  U.S.C.  795(a)  provides  that  "Whenever 
in  the  interests  of  national  defense,  the  President  defines  certain  vital  military 
and  naval  installations  or  equipment  as  requiring  protection  against  tie  gen- 
•ersl    dissemination   of   information   relative   thereto,   it   shall   be   unlawful   to 


3068 

make  any  photograph,  sketch,  picture.  .  .  .  etc."  Proceeding  under  tliis  statute 
the  President  issued  Executive  Order  10104  which  covers  information  classified 
by  tiie  agencies  of  the  military  establishments. 

"In  18  U.S.C.  798  there  is  specific  reference  to  the  unauthorized  disclosure  of 
'classified  information'  pertaining  to  the  cryptographic  and  communication  sys- 
tems and  facilities.  Furthermore,  the  term  'classified  information'  is  defined  as 
information  which  for  reasons  of  national  security  has  been  specifically  desig- 
nated by  the  proper  government  agency  for  limited  or  restrictive  dissemination 
or  distribution."  ^^ 

It  might  be  questioned  whether  the  first  provision  mentioned  above  is  a 
basis  on  which  to  issue  an  executive  order  covering  classification  by  non-de- 
fense agencies  since  it  relates  to  information  pertaining  to  vital  military  and 
naval  installations  and  has  already  been  used  to  justify  Executive  Order  10104 
on  military  information  classified  by  the  military  departments. 

The  second  provision  mentioned,  section  798,  does  refer  to  classified  informa- 
tion, thus  acknowledging  its  existence.  However,  it  provides  penalties  only  for 
actions  relating  to  communications  intelligence  and  cryptography,  specifying 
four  specific  categories  of  classified  information:  (1)  concerning  the  nature  or 
preparation  of  codes;  (2)  concerning  the  apparatus  used  for  cryptographic  or 
communication  intelligence  puri)nses ;  (3)  concerning  the  communication  intelli- 
gence activities;  or  (4)  obtained  by  the  process  of  communication  intelligence 
from  the  foreign  government,  with  knowledge  that  it  was  so  obtained.  More- 
over, this  section  which  was  added  by  Public  Law  248  of  October  31,  1951, 
makes  it  clear  that  its  objective  is  to  prevent  the  use  of  classified  information 
relating  to  communication  intelligence  activities  in  a  manner  prejudicial  to  the 
safety  of  the  United  States,  and  not  to  prevent  congressional  access  to  it.  See. 
798(c)  states: 

"Nothing  in  this  section  shall  prohibit  the  furnishing,  upon  lawful  demand, 
of  information  to  any  regularly  constituted  committee  of  the  Senate  or  House 
of  Representatives  of  the  United  States  of  America,  or  joint  committee 
thereof."2o 

Executive  Order  10501  itself  does  not  refer  to  Section  79-5  or  798  but  instead 
refers  to  Sections  793  and  794  of  Titlte  18  U.S.C.  Section  5(j)  of  Executive 
Order  10501  states  that  when  classified  material  affecting  defense  is  furnished 
to  persons  outside  the  executive  branch,  the  material  should  carry  the  stat*^- 
ment,  whenever  practicable,  'Tliis  material  contains  information  affecting  the 
national  defense  of  the  United  States  within  the  meaning  of  the  espionage 
laws,  Title  18,  U.S.C,  Sections  793  and  794,  the  transmission  or  revelation  of 
which  in  any  manner  to  an  unauthorized  person  is  prohiltited  by  law."  '■^ 

Section  793,  "Gathering,  transmitting  or  losing  defense  information,"  pro- 
vides penalties  of  a  fine  or  imprisonment  for  (a)  going  into  defense  installa- 
tions or  in  other  ways  obtaining  information  "respecting  the  national  defense 
with  intent  or  reason  to  believe  the  information  is  to  be  used  to  the  in- 
jury of  the  United  States,  or  to  the  advantage  of  any  foreign  nation";  (b) 
copying  or  obtaining  sketches,  documents,  or  anything  coimected  v.-ith  the  na- 
tional defense;  (c)  receiving  or  obtaining  from  any  source  any  document,  writ- 
ing, or  anything  connected  with  the  national  defense,  knowing  tluit  it  hns 
been  obtained  contrary  to  the  provisions  of  that  chapter  of  law;  (d)  willfully 
transmitting  to  a  person  not  entitled  to  receive  it  a  document,  etc.,  which  a 
person  either  lawfully  or  without  authorization  possesses  and  has  reason  to  be- 
lieve could  he  used  to  the  injury  of  the  United  States  or  the  advantage  of  a 
foreign  nation ;  or  (e)  when  entrusted  with  any  document  of  information  re- 
lating to  the  national  defense  "through  gross  negligence"  permitting  it  to  be 
removed  from  its  proper  place  "or  to  be  lo«t,  stolen,  abstracted,  or  destroyed" 
or  failing  to  report  such  loss,  tlieft,  abstraction,  or  destruction. 

Section  794  provides  for  imprisonment  or  the  death  penalty  for  (a)  commu- 
nicating or  transmitting  a  document  or  information  relating  to  the  national  de- 
fense to  any  foreign  government,  faction,  citizen,  etc.  "vvnth  intent  or  reason  to 
believe  that  it  is  to  be  used  to  the  injury  of  the  United  Stntes  or  to  the  ad- 
vantage of  a  foreign  nation":  or  (h)  "in  time  of  war.  with  intent  that  the 
same  shall  be  communicated  to  the  enemy,"  collecting,  publishing,  communicat- 
ing, or  attemT^ting  to  elicit  any  information  with  respect  to  the  movement, 
numbers,  or  disposition  of  armed  forces,  ships,  aircraft,  or  war  materials  or 
military  operation  plans  or  defenses  "or  any  other  information  relating  to  the 
public  defense,  which  might  be  useful  to  the  enemy."  In  1953  the  provisions  of 
this  section  in  addition  to  coming  into  effect  in  time  of  war  vpere  extended  to 
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remain  "in  full  force  and  cffeot  until  six  months  after  the  termination  of  the 
national  emergency  prochiimed  by  the  President  on  December  IG,  1950  or  such 
earlier  date  as  may  be  prescribed  by  concurrent  resolution  of  tlie  Cimgress."^^ 

The  espionage  laws  may  make  it  sensible  to  have  some  kind  of  system  for 
marking  information  which  it  would  be  a  crime  to  transmit,  but  history  does 
not  indicate  that  the  classification  system  developed  directly  from  tlie  Espio- 
nage Act  of  1917  or  that  the  Espionage  Act  was  intended  to  authorize  such  a 
system.  One  student  of  the  history  of  classification  has  observed  : 

"There  is  no  indication  at  this  time  [in  1917]  that  ditficulties  could  arise  in 
enforcing  the  Espionage  Act  if  official  information  relating  to  the  national  de- 
fense was  not  marked  as  such,  insofar  as  it  was  intended  to  be  protected  from 
unauthorized  dissemination.  Violation  of  the  first  three  subsections  of  Section 
I.  Title  I  of  the  act  depended  upon  intent,  but  violation  of  the  other  two 
subsections  depended  in  the  one  case  on  material  relating  to  the  national  de- 
fense having  been  turned  over  to  someone  "not  entitled  to  receive  it"  and  in 
the  other  case  on  such  material  having  been  lost  or  compromised  through 
"gross  negligence."  Since  the  expression  "relating  to  the  national  defense"  was 
nowhere  defined,  the  possibility  of  the  public  being  permitted  to  have  any 
knowledge  whatever  relating  to  the  national  defense,  even  the  fact  that  Con- 
gress has  passed  certain  legislation  relating  thereto,  depended  on  application  of 
the  expressions  "not  entitled  to  receive  it"  and  "gross  negligence." 

"In  any  pro.seciition  for  violation  of  either  of  the  last  two  subsections  the 
burden  of  proving  that  one  or  the  other  key  expressions  had  application  in  the 
case  would  rest  on  the  prosecution,  and  px'oof  would  be  difficult  unless  clear 
evidence  could  be  adduced  that  authority  had  communicated  its  intention  that 
the  specific  material  involved  should  be  protected  or  unless  that  material  was 
of  such  a  nature  that  common  sense  would  indicate  that  it  should  be  pro- 
tected. For  purposes  of  administering  these  two  subsections  of  the  Espionage 
Act  the  marking  of  defense  information  that  is  to  be  protected  is  almost  essen- 
tial, and  its  marking  can  also  be  of  great  assistance  for  purpo.ses  of  adminis- 
tering the  preceding  three  subsections. 

"It  would  be  logical  to  suppose  that  the  markings  of  defense  information 
began  out  of  the  legal  necessities  for  administering  the  Espionage  Act,  but  the 
indications  are  that  such  was  not  the  case.  The  establishment  of  three  grades 
of  official  information  to  be  protected  by  markings  was  apparently  something 
copied  from  the  A.E.F..  which  had  borrowed  the  use  of  such  markings  from 
the  French  and  British."  -^ 

It  apparently  was  not  until  1935  that  the  link  between  classification  and  tlie  es- 
pionage act  was  made.  Then,  under  the  army  regulation  of  February  12,  1935, 
it  was  specified  that  material  on  projects  with  restricted  status  would  be 
marked :  "Restricted :  Notice — this  document  contains  information  affecting  the 
national  defense  of  the  United  States  within  the  meaning  of  the  Espionage  Act 
(U.S.C.  50:31,  32).  The  transmission  of  this  document  or  the  I'evelation  of  its 
contents  in  any  manner  or  any  unauthorized  person  is  prohibited."  -* 

4.  'National  Security  Act 

The  1957  Commission  on  Government  Security  report,  referred  to  by  the 
State  Department  in  1970  as  citing  the  legal  basis  for  a  classification  system, 
described  the  National  Security  Act  of  1947  as  the  "most  significant  legislation, 
which  set  into  motion  the  current  document  classification  programs."  It  said: 

"The  most  significant  legislation,  which  set  into  motion  the  current  document 
classification  program,  was  enacted  in  1947,  when  the  Congress  passed  the  Na- 
tional Security  Act  in  order  to  provide  an  adequate  and  comprehensive  pro- 
gram designed  to  protect  the  future  security  of  our  country.  To  accomplish 
this  avowed  purpose  the  act  provided  for  the  creation  of  a  National  Security 
Council  within  the  executive  branch  subject  to  Presidential  direction.  Its  job  is 
to  consider  and  to  make  appropriate  recommendations  to  the  President.  Within 
the  framework  of  this  program,  the  Interdepartmental  Committee  on  Internal 
Security  (ICIS)  came  in  to  being,  and  the  activity  of  this  committee  was  re- 
sponsible for  the  issuance  in  1951  of  Executive  Order  10290,  which  established 
the  original  document  classification  program.  Thus  it  would  appear  that  a  doc- 
ument classification  program  is  within  the  scope  of  the  activities  sought  to  be 
coordinated  by  the  National  Security  Act  of  1947.  and  that  the  issuance  of  an 
appropriate  Executive  order  establishing  such  a  program  is  consistent  with  the 
policy  of  the  act."  ^ 
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As  has  been  pointed  out,  the  roots  of  classification  systems  within  individual 
Departments  go  back  many  years  before  the  National  Security  Act  was  passed. 
However,  efforts  made  after  the  National  Security  Act  appear  to  have  led  to 
the  new  government-wide  directive  on  classification  which  was  embodied  in 
Executive  Order  10290.  Coordination  of  classification  systems  in  the  military 
department  had  already  lieen  provided  to  some  degree  in  Executive  Order  8381 
which  was  superseded  by  Executive  Order  10104. 

The  Commission  on  Government  Security  contended  that  the  National  Secu- 
rity Act  "set  into  motion"  the  current  classification  program ;  that  the  classifi- 
cation program  "is  within  the  scope  of  the  activities  sought  to  be  coordinated 
by  the  National  Security  Act  of  1947" ;  and  that  "the  issurance  of  an  appropri- 
ate Executive  order  establishing  such  a  program  is  consistent  with  the  policy 
of  the  act."  ^^  It  did  not  contend  that  the  National  Security  Act  actually  au- 
thorized the  system. 

One  authorization  which  was  made  by  the  National  Security  Act  is  perti- 
nent, however.  After  establishing  the  Central  Intelligence  Agency  and  giving  it 
the  purpose  of  coordinating  intelligence  activities,  the  National  Security  Act 
provided  that  the  Director  of  Central  Intelligence  "shall  be  responsible  for  pro- 
tecting intelligence  sources  and  methods  from  unauthorized  disclosure."  2'  This 
would  appear  to  provide  adequate  authorization  for  a  system  of  protection  of 
certain  types  of  information,  namely  intelligence  sources  and  methods. 

5.  Internal  Security  Act 

The  final  statute  cited  by  the  1957  Commission  on  Government  Security 
under  the  assertion  that  "various  statutes  do  afford  a  basis  upon  which  to  jus- 
tify the  issuance"  of  Executive  Order  10501  was  the  Internal  Security  Act  of 
1950.  The  Commission  report  stated  : 

"Prior  to  issuance  of  Executive  Order  10290.  Congress  had  apparently  rec- 
ognized the  existing  Presidential  authority  to  classify  information  within  the 
executive  branch  when  it  passed  the  Internal  Security  Act  of  1950.  Contained 
therein  were  provisions  defining  two  new  criminal  offenses  involving  classified 
information. 

•'Section  4(b)  of  the  act  makes  it  a  crime  for  any  Federal  officer  or  em- 
ployee to  give  security  information  classified  by  the  President,  or  by  the  head 
of  any  department,  agency,  or  corporation  with  the  approval  of  the  President, 
to  any  foreign  agent  or  member  of  a  Communist  organization,  and  section  4(c) 
makes  it  a  crime  for  any  foreign  agent  or  member  of  a  Communist  organiza- 
tion to  receive  such  classified  seciirity  information  from  a  Federal  employee."  -^ 

Section  4(b)  of  the  Internal  Security  Act  states  : 

"It  shall  be  unlawful  for  any  officer  or  employee  of  the  United  States  or  of 
any  department  or  agency  thereof,  or  of  any  corporation  the  stock  of  which  is 
owned  in  whole  or  in  major  part  by  the  United  States  or  any  department  or 
agency  thereof,  to  communicate  in  any  manner  or  by  any  means,  to  any  other 
person  whom  such  officer  or  employee  knows  or  has  reason  to  believe  to  be  an 
agent  or  representative  of  any  foreign  government  or  an  officer  or  member  of 
any  Communist  organization  as  defined  in  paragraph  (5)  of  section  782  of  this 
title,  any  information  of  a  kind  which  shall  have  been  classified  by  the  Presi- 
dent (or  by  the  head  of  any  such  department,  agency,  or  corporation  with  the 
approval  of  the  President)  as  affecting  the  secu.rity  of  the  United  States, 
knowing  or  having  reason  to  know  that  such  information  has  been  so  classi- 
fied, unless  such  officer  or  employee  shall  have  been  specifically  authorized  by 
the  President,  or  by  the  head  of  the  department,  agency,  or  corporation  by 
wliich  this  officer  or  employee  is  employed,  to  make  such  disclosure  of  such 
information."  29 

This  provision  of  the  Internal  Security  Act  appears  to  come  the  closest  to 
sanctioning  a  system  for  the  classification  of  information  "as  affecting  the  se- 
curity of  the  United  States"  rather  than  the  narrower  concept  of  "relating  to 
the  national  defense"  on  the  still  narrower  categories  of  cryptographic  or 
intelligence  information. 

There  has  been  one  case  in  which  a  foreign  service  officer  convicted  under 
this  provision  appealed  his  case  and  the  Court  of  Appeals,  in  aflSrming  the  ver- 
dict, held  that  under  the  statute  and  Executive  Order  10.501  an  Ambassador 
did  hnve  authority  to  classify  foreign  service  dispatches  and  the  dispatches  as 
classified  and  certified  by  him  were  within  the  scope  of  the  statute.  IMoreover. 
it  held  that  in  prosecution  of  the  officer  for  communication  of  classified  infor- 
inati)n  to  a  foreign  government,   the  government  was  not  required  to  prove 
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that  the  documents  involved  were  properly  classified  "as  affecting  the  security 
of  the  United  States."  ^o 

6.  Atomic  Energy  Act 

In  addition  to  the  above  statutes  listed  by  the  1957  Commission  on  Govern- 
ment Security,  tlie  Departments  of  State  memorandum  of  1970  said  "there  are 
other  statutory  provisions  that  contemplate  and  assume  a  system  of  classifica- 
tion of  information."  ^i  The  first  example  it  cites  is  section  142  of  the  Atomic 
Energy  Act  of  1954  (42  U.S.C.  section  2162  (c).  The  entire  Chapter  12  of  the 
act  (Sections  141  through  14G)  is  on  the  control  of  information  with  section 
142  providing  for  the  clas.sification  and  declassification  of  "Restricted  Data." 
"Restricted  Data"  is  defined  in  the  Atomic  Energy  Act  as  follows : 

"The  term  'Restricted  Data'  means  all  data  concerning  (1)  design,  manufac- 
ture, or  utilization  of  atomic  weapons;  (2)  the  production  of  special  nuclear 
material;  or  (3)  the  use  of  special  nuclear  material  in  the  production  of  en- 
ergy, but  shall  not  include  data  declassified  or  removed  from  the  Restricted 
Data  category  pursuant  to  section  142."  ^'- 

Section  142  requires  that  the  Atomic  Energy  Commission  from  time  to  time 
determine  the  data  within  the  definition  of  Restricted  Data  which  can  be  pub- 
lished "without  undue  risk  to  the  common  defense  and  security  and  shall 
thereupon  cause  such  data  to  be  declassified  and  removed  from  the  category  of 
Restricted  Data." 

With  "Restricted  Data"  so  defined  as  to  include  all  data  in  certain  catego- 
ries. Sec,  142  proceeds  on  the  assumption  that  all  information  in  these  catego- 
ries is  classified  "Restricted  Data"  and  is  concerned  mainly  with  setting  up 
procedures  for  declassifying  information  in  these  categories.  It  requires  that 
the  Atomic  Energy  Commission  from  time  to  time  determine  the  data  within 
the  definition  of  Restricted  Data  which  can  be  published  "v/ithout  undue  rLsk 
to  the  common  defense  and  security  and  shall  thereupon  cause  such  data  to  be 
declassified  and  removed  from  the  category  of  Restricted  Data."  It  provides  that 
in  the  case  of  Restricted  Data  which  the  Commission  determines  jointly  with 
the  Department  of  Defense  to  be  related  prinuirily  to  the  military  utilization 
of  atomic  weapons,  the  determination  that  it  could  be  published  is  to  be  made 
jointly  by  the  Commission  and  the  Department  of  Defense,  with  the  President 
deciding  in  case  of  disagreement. 

In  Section  142  the  Atomic  Energy  Act  also  recognizes  the  existence  of  "de- 
fense information"  and  intelligence  information.  Giving  recognition  to  "defense 
information"  Section  142d  states  : 

"The  Commission  shall  remove  from  the  Restricted  Data  category  such  data 
as  the  Commission  and  the  Department  of  Defense  jointly  determine  relates 
primarily  to  the  military  utilization  of  atomic  weapons  and  which  the  Commis- 
sion and  Department  of  Defense  jointly  determine  etin  be  adequately  safe- 
guarded as  defense  information:  Provided,  hotvever,  That  no  such  data  so  re- 
moved from  the  Restricted  Data  category  shall  be  transmitted  or  other\^^se 
made  available  to  any  nation  or  regional  defense  organization,  while  such  data 
remains  defense  information,  except  pursuant  to  an  agreement  for  cooperation 
entered  into  in  accordance  with  subsection  144b."  ^3 

Giving  recognition  to  intelligence  information  and  its  treatment  as  "defense 
Information"  Section  142e.  states  : 

"The  Commission  shall  remove  from  the  Restricted  Data  cntegory  such  in- 
formation concerning  the  atomic  energy  programs  of  other  nations  as  the  Com- 
mission and  the  Director  of  Central  Intelligence  jointly  determine  to  be  neces- 
sary to  carry  out  the  provisions  of  section  102  (d)  of  the  National  Security 
Act  of  1947,  as  amended,  and  can  be  adequately  safeguarded  as  defense 
Information,"^* 

The  act  provided  a  channel  for  transmitting  information  to  Congress  rather 
than  a  barrier,  however.  It  established  the  Joint  Committee  on  Atomic  Energy 
(sec.  201),  required  that  the  Atomic  Energy  Commission  and  the  Department 
of  Defense  keep  the  Joint  Committee  fully  and  currently  informed  on  matters 
relating  to  development  and  application  of  atomic  energy  and  required  that 
any  government  agency  furnish  any  information  requested  by  the  Joint  Com- 
mittee relating  to  its  responsibilities  in  the  field  of  atomic  enerery  (sec.  202), 
and  authorized  the  Joint  Committee  to  "classify  information  originating  \^■ithin 
the  committee  in  accordance  with  standards  used  generally  by  the  executive 
blanch  for  classifying  Restricted  Data  or  defense  information"  (sec.  206), 
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7.   Freedom  of  Information   Act  Amending  the  Administrative  Procedure  Act 

The  second  example  the  1970  State  Department  memorandum  cited  of  a  stat- 
utory provision  which  assumed  a  system  of  classification  was  the  Fi-eedom  of 
Information  Act  (P.L.  89 — 487,  approved  July  4,  1966).  The  Freedom  of  Infor- 
mation Act  was  an  amendment  and  rewriting  of  Section  3  of  the  Administra- 
tive Procedure  Act  which  had  been  passed  in  1946.  Both  the  original  act  and 
the  amendment  dealt  with  disclosure  of  information  by  Federal  agencies,  re- 
quiring them  to  publish  procedures  in  the  Federal  Register  and  make  available 
to  the  public  final  opinions,  staff  manuals  and  instructions,  and  statements  of 
policy. 

However  the  1946  provisions  had  permitted  material  "required  for  good 
cause  to  be  held  confidential"  to  be  withheld  from  disclosure.  This  had  pro- 
vided a  loophole  which  Congress  attempted  to  close  in  the  1966  Freedom  of  In- 
formation by  exempting  from  its  provision  only  nine  specific  kinds  of  informa- 
tion. The  fir.st  of  these  exceptions  was  for  matters  "specifically  required  by 
Executive  order  to  be  kept  secret  in  the  interest  of  the  national  defense  or  for- 
eign policy,"  Accordingly,  although  the  Freedom  of  Information  Act  was  de- 
signed to  make  more  government  information  available,  it  did  not  apply  to 
classified  information  and  even  could  be  used,  as  it  was  by  the  State  Depart- 
ment in  1970,  as  an  example  of  a  statutory  provision  that  contemplated  and 
assumed  a  system  of  security  classification. 

While  the  exceptions  in  the  Freedom  of  Information  Act  may  permit  with- 
liolding  information  from  the  public  on  grounds  that  it  needs  to  be  held  secret 
in  the  interest  of  national  defense  and  foreign  policy,  however,  they  clearly  do 
not  apply  to  Congress.  Section  3(f)  states: 

(f)    Limitation  of  Exemptions — 

"Nothing  in  this  section  authorizes  withholding  of  information  or  limiting 
the  availability  of  records  to  the  public  except  as  siJecifically  stated  in  this 
section,  nor  shall  this  section  be  authority  to  withhold  information  from 
Congress."  ^^ 

•S.  Legislation  on.  Foreign  Relations 

The  Department  of  State  1970  memorandum  did  not  mention  any  other  legis- 
lation on  foreign  relations.  However  there  are  some  provisions  in  legislation 
directly  relating  to  foreign  affairs  which  also  might  be  said  to  assume  a  sys- 
tem of  classification  or  in  effect  sanction  the  withholding  of  some  information 
•on  the  grounds  of  national  security. 

One  example  is  the  Foreign  Assistance  Act  of  1961,  as  amended.  Section  634 
(b)  provides  that  in  the  annual  report  on  operations  required  and  in  response 
to  requires  from  MemViers  of  Congress  or  the  Public  the  president  shall  "make 
public  all  information  concerning  operations  under  this  Act  not  deemed  by  him 
to  be  incompatible  with  the  security  of  the  United  States."  This  section  would 
provide  a  basis  for  the  President  not  to  make  public  certain  information  con- 
cerning aid  operations.  The  next  section,  634  (c),  in  effect  limits  any  material 
which  might  be  withheld  from  Congress  to  that  which  the  President  certified 
he  has  forbidden  furnishing  with  his  reasons  for  doing  so.  Otherwise,  funds 
are  to  be  cut  off  if  infoi-mation  or  documents  are  not  furnished  by  thirty-five 
days  after  a  written  request  has  been  made  by  the  General  Accoimting  Office 
or  by  a  congressional  committee  considering  legislation  or  appropriations  for 
the  program. 

Section  414  on  munitions  control  of  the  IMutual  Security  Act  of  1904.  as 
amended,  authorized  the  President  to  control  the  export  and  import  of  arms 
and  ^"echnical  data  relating  thereto.  It  also  authorized  him  "to  designate  those 
articles  which  shall  be  considered  as  arms,  ammunition,  and  implements  of 
war,  including  technical  data  relating  thereto,  for  the  purposes  of  this 
section."  ^® 

The  Arms  Control  and  Disarmament  Act  of  1961,  as  amended,  assumes  a 
system  of  classification  in  Sec.  4.5  on  Security  Requirements.  Section  45  (a) 
provides  for  investigations  of  all  employees  and  states: 

"No  person  shall  be  permitted  to  enter  on  duty  as  such  as  oflScer.  emplo.vee, 
consultant,  or  member  of  advisory  committee  or  board,  or  pursuant  to  any 
such  detail,  and  no  con^-ractor  or  subcontractor,  or  officer  or  employee  thereof 
shall  be  permitted  to  have  access  to  any  classified  information,  until  he  shall 
have  been  investigated  in  accordance  with  this  subsection  . . . ." 

Section  4.5(b)  states: 

"...  The  Director  may  also  grant  access  for  information  classified  no 
higher  than  "confidential"  to  contractors  or  subcontractors  and  their  officers 
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and  employees,  actual  or  prospective,  on  the  basis  of  reports  on  less  than  full- 
field  investigations :  Provided.  That  such  investigations  shall  each  include  a 
current  national  agency  check." 

Section  45(c)  discusses  access  to  Restricted  Data  under  the  Atomic  Energy 
Conimis.<ion. 

Through  legislation  such  as  this  Congress  has  on  occasion  given  recognition 
to  the  classilication  system  although  it  has  made  no  overall  attempt  to  regu- 
late it.  To  this  extent  it  has  sanctioned  keeping  information  secret  in  the  in- 
terest of  national  defense  or  foreign  i)olicy.  At  the  same  time,  however,  on  a 
number  of  occasions  (particularly  the  "disclosure  of  classified  information" 
legislation  relating  to  cryptographic  intelligence  passed  in  1951,  and  the  Free- 
dom of  Information  Act  of  196G),  Congress  has  made  clear  its  intention  that 
provisions  to  keep  security  information  secret  were  not  to  constitute  authority 
to  withliold  information  from  congress. 

III.  THE  CLASSIFICATION   SYSTEM  IN  PRACTICE — EXECUTIVE  ORDER  10501  AND 
AGENCY  REGULATIONS 

A.  Handling  defense  information 

Executive  Order  10501  of  December  15,  1953.  "Safeguarding  Official  Informa- 
tion in  the  Interests  of  the  Defense  of  the  United  States."  is  the  basic  regtila- 
tion  describing  the  security  classification  system  to  be  applied  to  information 
bearing  on  the  defense  of  the  United  States.  The  order,  as  subsequently 
amended,  is  quite  comprehensive,  setting  forth  guidelines  for  such  matters  as 
(1)  material  to  be  classified  and  categories  of  classification  (i.e.,  Top  Secret, 
Secret,  etc.),  (2)  agencies  and  officials  authorized  to  classify,  (3)  use  of  classi- 
fication, (4)  handling,  marking,  transmittal  and  destructicm  of  classified  mate- 
rial, (5)  downgrading  and  declassifying,  (6)  access  to  classified  material  for 
historical  research,  and  (7)  enforcement  procedures.  For  the  purposes  of  this 
paper,  it  may  be  useful  to  look  into  some  of  these  points  more  closely. 

1.  Categories  of  Classified  Material 

Section  1  of  the  order  provides  that  "official  information  which  requires  pro- 
tection in  the  interests  of  national  defense  shall  be  limited  to  three  categories 
of  classification,  which  in  descending  order  of  importance  shall  carry  one  of 
the  following  designations  :  Top  Secret,  Secret,  or  Confidential.  No  other  desig- 
nation shall  be  used  to  classify  defense  information,  including  military  infor- 
mation, as  requiring  protection  in  the  interests  of  national  defense,  except  as 
expressly  provided  by  statute." 

These  three  categories  are  defined  as  follows: 

(a)  Top  Secret. — Mnterial  the  defense  aspect  of  which  is  paramount  and  re- 
quiring the  highest  degree  of  protection.  Unauthorized  disclosure  could  result 
in  "exceptionally  grave  damage  to  the  Nation,  such  as  leading  to  a  definite 
break  in  diplomatic  relations  afi'ecting  the  defense  of  the  United  States,  an 
armed  attack  against  the  I'nited  States  or  its  allies,  a  war,  or  the  compromise 
of  military  or  defense  plans,  or  intelligence  operations,  or  scientific  or  techno- 
logical developments  vital  to  the  national  defense." 

(b)  Secret — ""Material  the  unauthorized  disclosure  of  which  could  result  in 
serious  damage  to  the  Nation,  such  as  .ieopardizing  the  international  relations 
of  the  United  States,  endangering  the  effectiveness  of  a  program  or  policy  of 
vital  inqiortance  to  the  national  defense,  or  compromising  important  military 
or  defen.se  plans,  scientific  or  technological  developments  important  to  national 
defense  or  information  revealing  important  intelligence  operations." 

(c)  Confidential. — "^Material  the  authorized  disclosure  of  which  could  be  pre- 
judicial to  the  defense  interests  of  the  Nation." 

2.  Authority  to  Classify 

The  order  specifies  over  thirty  federal  departments  and  agencies,  such  as 
State,^''  Defense.  CIA,  etc..  "having  primary  responsibility  for  matters  pertain- 
ing to  national  defense"'  in  which  the  authority  to  classify  may  be  delegated  to 
such  responsible  officers  or  employees  as  the  principal  officer  may  designate. 
However,  ""such  authority  to  classify  shall  be  limited  as  severely  as  is  eon.'sist- 
€nt  with  the  orderly  and  expeditious  transaction  of  government  business." 

The  order  also  names  several  other  departments,  such  as  Interior,  Agricul- 
ture, and  HEW,  whose  concern  with  national  defen.se  matters  is  "partial" 
rather  than  primary.  In  these  cases,  "the  authority  for  original  classification 
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of  information  or  material  . .  .  shall  be  exercised  only  by  the  head  of  the  de- 
partment or  agency  .  . ."  Government  agencies  or  units  not  specifically  named, 
do  not  have  the  authority  to  originate  classified  material  (Section  2) 

S.  Guide  lines  for  Classification 

Those  authorized  to  classify  material  are  responsible  for  adhering  to  the 
definitions  of  the  three  categories  listed  above.  "Unnecessary  classification  and 
over-classification  shall  be  scrupulously  avoided",  and  the  classification  of  doc- 
uments is  to  be  based  upon  their  content,  not  their  relationship  to  other  papers 
or  the  fact  that  they  contain  references  to  highly  classified  material.  (Sectioa 
3) 

4.  Declassification  and  Downgrading 

Classified  material  is  to  be  downgraded  or  declassified  when  it  "no  longer  re- 
quires its  present  level  of  protection  in  the  defense  interest. . . .  Heads  of  de- 
partments or  agencies  . . .  shall  designate  persons  to  be  responsible  for 
continuing  review  of  such  classified  information  or  material  on  a  document-by- 
document,  category,  project,  program  or  other  systematic  basis,  for  the  purpose- 
of  declassifying  or  downgrading  whenever  national  defense  considerations  per- 
mit, and  for  receiving  requests  for  such  review  from  all  sources." 

To  give  greater  effect  to  this  provision,  a  system  was  instituted  in  1961 
which  provided  for  automatic  downgrading  of  certain  material  at  3-year  inter- 
vals. The  system  called  for  drafting  oflacers  to  categorize  classified  material 
into  groups  as  follows  : 

Group  1. — Information  or  material  originated  by  foreign  governments  or  in- 
ternational organizations  and  over  which  the  United  States  Governm.ent  has  no 
jurisdiction,  information  or  material  provided  for  by  statutes  such  as  the 
Atomic  Energy  Act  .  .  .  and  information  or  material  reqiiiring  special  hand- 
ling, such  as  intelligen(  e  and  cryptography.  This  information  and  material  is* 
excluded  from  automatic  downgrading  and  declassifi.cation. 

Group  2. — Extremely  sensitive  information  or  material  which  the  head  of 
the  agency  or  his  designees  exempt,  on  an  individual  basis,  from  automatic 
downgrading  and  declassification. 

Group  3. — Information  or  material  •which  warrants  some  degree  of  classifica- 
tion for  an  indefinite  period.  Such  information  or  material  shall  become  auto- 
matically downiTraded  at  12-year  intervals  until  the  lowest  classification  is 
reached,  but  shall  not  become  automatically  declassified. 

Group  Jf. — Information  or  material  which  does  not  qualify  for.  or  is  not  as- 
signed to,  one  of  the  first  three  groups.  Such  information  or  material  shall  be- 
come automatically  downgraded  at  three-year  intervals  until  the  lowest  classi- 
fication is  reached,  and  shall  be  automatically  declassified  twelve  years  after 
date  of  issuance. 

There  is,  of  course,  no  bar  to  downgrading  or  declassifying  more  raiudly  if 
circumstances  warrant,  but  each  such  action  requires  the  approval  of  the  "ap- 
propriate classifying  authority."  i.e.,  the  person  or  oflSce  originating  the  docu- 
ment in  question.  The  downgrading  of  extracts  from  or  paraphrases  of  docu- 
ments also  requires  the  con.sent  of  the  appropriate  classifying  authority 
"unless  the  agency  making  such  extracts  knows  positively  that  they  warrant  a 
classification  lower  than  that  of  the  document  from  which  extracted. . . ."  (Sec- 
tion 4) 

5.  Limitations  on  Dissenrination 

There  are  two  basic  requirements  for  access  to  classified  information :  the- 
need-to-know  and  personal  security  clearance  or  proof  of  trustworthiness.  The 
Executive  Order  covers  both  points  in  a  single  sentence: 

Knowledge  or  possession  of  classified  defense  information  shall  be  permitted 
only  to  persons  whose  official  duties  require  such  access  in  the  interest  of  pro- 
moting national  defense  and  only  if  they  have  been  determined  to  be  trustwor- 
thy." 

Distribution  of  classified  material  is  strictly  controlled,  and  rigid  accounta- 
bility is  required,  especially  for  tlie  more  highly  classified  documents  and 
materials.  Furthermore,  each  agency  retains  ultimate  control  over  the  dissemi- 
nation of  all  such  material  originating  in  that  agency.  Thus,  the  State  Depart- 
ment cannot  release  to  other  agencies  or  to  the  Congress  material  originatin.g 
in  the  Defense  Department  without  prior  approval  by  the  latter.  This  is  the 
so-called  third  agency  rule,  which  has  on  occasion  contributed  to  diflSculties 
and  dela  j's  in  providing  classified  materials  to  the  Congresg.^^ 
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6.  Special  Clasnifications  for  Atomic  Energy,  Intelligence,  and  Cryptographic 

Information 
The  Atomic  Energy  Act  of  1054.  as  amended,  established  special  require- 
ments for  the  classification  of  information  on  nuclear  weapons  and  their  tech- 
nology. Sucli  informalion  is  classified  as  "Restricted  Data"  and,  more  recently, 
"Former  Restricted  Data,"  and  a  special  clearance,  known  as  a  "Q"  clearance, 
Is  reriuired  by  the  AEC  for  access  to  this  information.  The  intelligence  commu- 
nity likewise  has  special  designations  and  special  clearances  for  certain  intelli- 
gence information  in  order  to  protect  sensitive  sources,  and  communications 
peopie  protect  their  codes  l)y  extra  security  precautions  (COMSEC)  as  well.39 
These  special  categories  are  acknowledged  by  the  the  terms  of  Executive  Order 
10501.  (Section  13) 

7.  Historical  Research 

Access  to  classified  material  by  persons  outside  the  Executive  Branch  for 
historical  research  projects  may  be  permitted  if  tlie  researcher  is  trustworthy 
and  if  such  access  is  "clearly  consistent  with  the  interests  of  national  de- 
fense." But  the  material  must  not  be  published  or  otherwise  compromised. 
(Section  15) 

8.  Revieiv 

The  order  requires  various  types  of  review  to  ensure  (a)  that  information  is 
not  improperly  withheld  which  the  people  have  a  right  to  know,  (b)  that 
proper  safeguards  are  employed  to  protect  classified  information,  and  (c)  that 
agencies  are  in  full  compliance  with  the  order.  The  President  is  charged  with 
designating  "a  member  of  this  staff  who  shall  receive,  consider  and  take  action 
upon  suggestions  or  complaints  from  non-Governmental  sources  relating  to  the 
operation  of  this  Order."  (Sections  1(3 — IS) 

B.  Information  provided  to  contractors  and  industry 

Executive  Order  10501  applies  also  to  information  given  to  the  Congress  or 
to  private  persons  outside  the  Executive  Branch.  In  such  cases,  the  material 
must  be  marked  with  the  following  notation  in  addition  to  its  security  classifi- 
cation : 

"This  material  contains  information  affecting  the  national  defense  of  the 
United  States  within  the  meaning  of  the  espionage  laws,  Title  18,  U.S.C.,  Sec- 
tions 793  and  794,  the  transmission  or  revelation  of  which  in  any  manner  to 
an  unauthorized  person  is  prohibited  by  law."  "^ 

Such  release  cannot  be  made  to  persons  who  have  not  been  cleared  and 
briefed  following  security  investigation.  In  tliis  connection.  President  Eisen- 
hower in  February  1960  issued  Executive  Order  No.  10865,  "Safeguarding  Clas- 
sified Information  within  Industry."  The  latter,  in  effect,  defines  Executive 
Order  10501  in  terms  of  non-governmental  application.  It  establishes  the  rules 
for  granting  security  clearances  to  civilians  and  the  means  of  redress  should 
clearance  be  denied.  Once  granted  clearance,  a  person  outside  of  govenment  is 
required  to  observe  the  same  rules  for  the  protection  of  classified  material  as 
his  military  or  federally-employed  counterpart,  and  this  includes  individuals 
working  with  classified  material  in  both  the  "hardware"'  and  "software"  orga- 
nizations. An  example  of  the  former  would  be  information  provided  to  such 
government  contractors  as  General  Electric  and  Westinghouse  by  the  Atomic 
Energy  Commission.  An  example  of  the  latter  would  be  government  documents 
I)rovided  to  RAND  or  other  contractors  doing  research  for  the  government. 
This  has  led  to  a  substantial  diffusion  of  classified  information.  One  commen- 
tator on  government  classification  practices  noted  that : 

"The  inexorable  advance  of  the  technology  of  war  generates  classified  docu- 
ments liy  the  millions.  One  expert  made  the  estimate  four  years  ago  that  there 
were,  in  the  defense  industry,  something  like  100  million  documents  classified 
Top  Secret  and  Secret."  *'^ 

But  it  has  also  led  to  some  diflaculties.  Scientific  developments  that  emanate 
from  classified  data  may  sometimes  be  classified  if  bearing  directly  on  impor- 
tant defense  programs.  Furthermore,  certain  developments  that  have  their  ori- 
gins in  imclassified  data  may  be  classified  as  well.  For  example,  the  AEC  pro- 
posed that  all  new  developments  in  the  purification  of  weapons  grade 
radioactive  materials  be  subject  to  review  by  the  Commission,  no  matter  what 
the  source  of  these  developments.  The  Commission  justified  its  actions  on 
.grounds  of  national  security. 
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Unless  tliere  are  controls  on  the  dissemination  of  classified  information  con- 
cerning atomic  weapons  and  concerning  centrifuges  and  gaseous  diffusion 
plants  (which  can  be  used  for  the  production  of  the  special  nuclear  material 
used  in  weapons),  the  eflficacy  of  all  non-proliferation  eii'orts  is  seriously  weak- 
ened. In  this  light,  the  question  of  whether  that  data  are  developed  for  private 
commercial  purposes  or  pursuant  to  a  Government  contract  is  irrelevant — it  is 
the  content  of  the  data  which  necessitates  the  control."  ^- 

This  type  of  control,  however,  is  difficult  to  administer.  Assuming  that  Amer- 
ican scientists  recognize  and  abide  by  these  requirements,  the  writ  of  the 
United  States  does  not  extend  to  other  scientifically  modern  nations.  Indeed, 
three  European  nations  (England,  Germany  and  the  Netherlands)  have  formed 
subsequently  a  consortium  to  develop  gas  centrifuge  technology.  ^^ 

The  State  Department  usually  does  not  deal  in  scientific  hardware.  Rather 
its  classified  materials  are  concerned  with  the  conduct  of  foreign  policy.  ^^  As 
in  the  case  of  other  government  agencies,  studies  jjerformed  by  outside  con- 
tractors are  reviewed  by  relevant  desk  officers  to  ensure  that  all  classified  in- 
formation is  so  marked.  Often  specifically  "sanitized"  vei'Sions  are  prepared  for 
dissemination  on  an  unclassified  basis. 

C.  Foreign  policy  information 

The  security  regulations  issued  by  the  Department  of  State  and  other  agen- 
cies concerned  with  foreign  policy  (e.g.,  USIA,  AID,  and  ACDA)  take  a 
somewhat  broader  view  of  '"defense  information,"  extending  it  to  include  inter- 
national operations  and  programs  as  well.  According  to  the  State  Department 
regulations : 

"The  Attorney  General  of  the  United  States  on  April  17,  1954,  advised  that 
defense  classification  may  be  interpreted,  in  proper  instances,  to  include  the 
safeguarding  of  information  and  material  developed  in  the  course  of  conduct 
of  foi'eign  relations  of  the  United  States  whenever  it  appears  that  the  effect  of 
the  unauthorized  disclosure  of  such  information  or  material  upon  international 
relations  or  upon  policies  being  pursued  through  diplomatic  channels  could  re- 
sult in  serious  damage  to  the  Nation.  The  Attorney  General  further  noted  that 
it  is  a  fact  that  here  exists  an  interrelation  between  the  foreign  relations  of  the 
United  States  and  the  national  defense  of  the  United  States,  which  fact  is  rec- 
ognized in  section  1."  '^^ 

State's  regulation  goes  on  to  cite  examples,  including  the  following : 

"Political  and  economic  reports  containing  information  the  unauthorized  dis- 
closure of  which  may  jeopardize  the  international  relations  of  the  United 
States  or  may  otherwise  affect  the  national  defense. 

"Information  received  in  confidence  from  officials  of  a  foreign  government 
whenever  it  appears  that  the  breach  of  such  confidence  might  have  serious 
consequences  affecting  the  national  defense  or  foreign  relations." 

The  rules  and  regulations  applicable  to  defense  information  acknowledge  the 
need  to  establisli  a  balance  between  the  protection  of  such  material  and  free- 
dom of  information.  The  State  Department's  security  regulations  in  implemen- 
tation of  Executive  Order  10501  include  the  following  caveat : 

"The  requirement  to  safeguard  information  in  the  national  defense  interest 
and  in  order  to  protect  sources  of  privileged  information  in  no  way  implies  an 
indiscriminate  license  to  restrict  information  from  the  public.  It  is  important 
that  the  citizens  of  the  United  States  have  the  fullest  possible  access,  consist- 
ent with  security  and  integrity,  to  information  concerning  the  policies  and  pro- 
grams of  their  Government."  *^ 

D.  Handling  of  controlled  information  by  executive  branch 
1.  Limiting  the  Distribution  of  Sensititie  Material 

The  application  of  a  security  classification  to  papers  and  materials  is  not 
the  only  method  by  which  government  agencies  safeguard  sensitive  inform.a- 
tion.  In  some  respects  an  even  more  effective  method  is  to  limit  drastically  the 
distribution  of  a  particular  document.  Distribution  of  telegrams  concerning  the 
arrangements  for  Dr.  Kissinger's  secret  visit  to  Commvmist  China,  for  exam- 
ple, must  have  been  so  limited  in  number  that  only  a  few  Cabinet  members 
and  a  very  select  group  of  key  officials  in  State.  Defense,  and  CIA  were  privy 
to  the  operation. 

A  government-wide  system  governs  the  distribution  of  telegrams,  staff  stud- 
ies, and  memoranda  of  conversion.  Those  papers  deemed  to  require  something 
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less  than  standard  distribution  are  marked  "LIMDIS"  (limited  distribution) 
by  the  drafting  officers.  In  sueli  cases,  the  nmnber  of  copies  circulated  is  re- 
duced by  perhaps  50  percent,  with  all  interested  bureau  offices  taking  a  propor- 
tionate reduction. 

In  the  case  of  exceptionally  sensitive  matters,  the  material  is  designated 
"EXDIS"  (exclusive  distribution),  and  the  number  of  copies  is  curtailed  much 
more  drastically  to,  say,  one  or  two  copies  for  each  assistant  secretary  of 
State  and  Defense  with  a  legitimate  need  to  know.  Key  staff  members  are  al- 
lowed to  read  but  not  retain  EXDIS  messages,  which  are  kept  in  a  central  re- 
gistry within  each  geographic  or  functional  bureau. 

But  the  Kissinger  trip  must  have  received  even  more  restricted  treatment. 
In  this  case  the  documents  would  hjive  been  "XODIS."  meaning,  of  course,  no 
distribution  beyond  the  principal  officer  of  an  agency  or  department  with  a  need 
to  know. 

Highly  classified  documents  are  generally  given  rather  limited  distribution, 
but  many  NODIS  and  KXDIS  papers  are  classified  no  higher  than  SECRET. 
The  most  sensitive  documents,  including  all  Top  Secret  and  all  NODIS  AN^D 
EXDIS  material,  are  serialized,  i.e..  each  copy  is  numbered  and  must  be  regis- 
tered and  accounted  for  at  all  times,  including  when  destroyed.  The  very  proc- 
ess of  serializing  requires  the  originating  office  to  exercise  care  and  restraint 
in  drawing  up  a  list  of  those  to  whom  the  material  is  to  be  sent. 

2.  Administratively  Controlled  Information 

Some  types  of  information  are  controlled  not  in  the  interests  of  national  de- 
fense biit  for  administrative  reasons.  Thus,  personnel  records,  medical  reports, 
commercial  and  investigative  data  are  considered  privileged  information  and 
treated  as  confidential.  In  the  Defense  Department  this  type  of  material  is 
marked  "For  Official  Use  Only";  in  State  it  is  designated  "Limited  Official 
Use;"  In  either  case,  although  the  material  is  ''non-classifie^l."  i.e..  not  related 
to  the  national  defense,  it  is  protected  from  indiscriminate  disclosure. 

E.  Compliance  with  regulations 
1.  Over  protect  ion 

In  actual  practice,  however,  there  is  wide  agreement  that  the  great  bulk  of 
defense  material  is  usually  over  protected — too  highly  classified  for  too  long  a 
time.  Arthur  Goldberg  former  Ambassador  to  the  U.N.  recently  had  this  to  say 
to  the  House  Foreign  Operations  and  Government  Information  Subcommittee : 

"I  do  not  mean  to  suggest  to  this  Committee,  which  has  given  thoughtful 
consideration  to  this  entire  subject  that  the  government  does  not  require  se- 
crecy in  the  conduct  of  its  vital  operations,  that  each  day's  collection  of  confi- 
dential messages  with  foreign  governments  should  be  broadcast  on  the  six 
o'clock  news,  or  that  the  engineering  details  of  advanced  weapons  systems 
must  be  publislied  in  the  Congressional  Record. 

******* 

"Anyone  who  has  ever  served  our  government  has  struggled  with  the  prob- 
lem of  classifying  documents  to  protect  national  security  and  delicate  diplo- 
matic confidence.  I  would  be  less  than  candid  if  I  did  not  say  that  our  present 
classification  system  does  not  deal  adequately  with  this  problem  despite  the 
significant  advances  made  under  the  leadership  of  the  Committee  and  Congress 
in  the  Freedom  of  Information  Act  of  1966.  I  have  read  and  prepared  count- 
less thousands  of  classified  documents  and  participated  in  classifying  some  of 
them.  In  my  experience,  75  percent  of  these  never  should  have  been  classified 
in  the  first  pace;  another  15  percent  quickly  outlived  the  need  for  seci-ecy ; 
and  only  about  ten  percent  genuinely  required  restricted  access  over  any  sig- 
nificant period  of  time."'  *' 

For  obvious  reasons  there  are  strong  incentives  for  staff  officers  to  err  on 
the  side  of  over-classifying  material  on  which  they  are  working.  There  are  no 
penalties  for  this,  whereas  the  penalties  for  violating  security  regulations,  even 
inadvertently,  can  be  severe  and  costly  in  terms  of  career  prospects,  esijecially 
if  one  has  a  series  of  such  offenses.  Very  often  material  is  classified  or  over- 
classified  largely  through  inadvertence  or  failure  to  apply  critical  judgment. 
Mr.  Wil'iam  G.  Florence,  formerly  with  Headquarters,  U.S.  Air  Force,  had  this 
to  say  to  the  House  Subcommittee : 

"The  majority  of  people  with  whom  I  worked  in  the  past  few  years  reflected 
the  belief  that  information  is  born  classified  and  that  declassification  would  be 
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■jj^rmitted  only  if  someone  could  show  that  the  information  would  not  be  of  in- 
terest to  a  foreign  nation."  ^s 

Florence  also  referred  to  the  practice  of  assigning  a  classification  to  mate- 
rial merely  on  the  basis  of  association  or  reference  to  other  classified  mate- 
rial: 

'Some  time  ago,  one  of  the  service  chiefs  of  staff  wrote  a  note  to  the  other 
chiefs  of  staff  stating  briefly  that  too  many  papers  were  being  circulated  with 
the  top  secret  classification.  He  suggested  that  use  of  the  classification  should 
he  reduced.  Believe  it  or  not,  that  note  was  marked  top  secret."  ^9 

According  to  a  recent  editorial  in  the  Christian  Science  Monitor : 

"The  classic  case  of  overclassification  of  government  documents  was  Queen 
Frederika's  menu.  The  former  Queen  of  Greece  was  given  a  moderately  elabo- 
rate dinner  at  an  American  military  base  during  her  official  tour  of  the  United 
States.  A  thoughtful  ctficer  stamped  "classified"  on  the  menu  to  avoid  the 
comments  which  some  reporter  might  otherwise  have  made  on  what  might  have 
been  called  a  non-democratic  event."  ^^ 

The  purpose  of  the  classifying  officer  in  this  case  was  no  doubt  to  avoid  any 
potential  embarrassment  to  the  United  States.  There  are  many  occasions  when 
the  avoidance  of  embarrassment  is  more  closely  related  to  activities  potentially 
affecting  the  national  defense.  One  example,  related  to  military  security  de- 
mands that  certain  aspects  of  weapons  capabilities  be  classified,  follows : 

"In  Vietnam,  the  Army  stamped  "secret'  on  reports  of  field  malfunctions  of 
the  controversial  MIO  rifle,  which  was  jamming,  until  corrective  action  was 
taken.  'The  evaluation  reports  were  bad,'  says  a  man  who  found  out  what  was 
in  them.  He  as.serts  the  Army  simply  wanted  to  avoid  embarrassment,  since 
the  enemy  was  obviously  aware  of  the  rifle's  weaknesses."  ^^ 

Individuals  may  overclassify  a  document  hoping  to  augment  the  importance 
of  the  contents  or  to  appear  more  important  themselves : 

"There's  what  a  former  federal  official  calls  the  'ego-building  angle.'  Some 
bureaucrats,  he  says,  classify  a  document  confidential  or  secret  to  indicate  that 
'the  stuff  is  important — that  it  should  be  moved  up  the  chain  of  command 
promptly  instead  of  getting  stuck  in  someone's  "in"  basket."  ^- 

Such  individuals  evidently  consider  that  the  power  to  classify  increases  the 
personal  prestige  of  the  classifier.  William  Florence  testified  that : 

".  .  .  numerous  individuals  in  the  Department  of  Defense,  including  myself, 
have  attempted  to  the  best  of  our  ability  to  limit  the  use  of  defense  classifica- 
tions to  the  purpose  for  which  they  were  intended.  Various  ofiicials  from  the 
Secretary  of  Defense  down  have  initiated  measures  designed  to  restrict  the  use 
of  defense  classifications.  But  hundreds  of  thousands  of  individuals  at  all  eche- 
lons in  the  Department  of  Defense  practice  cla.ssification  as  a  way  of  life.'*  ^^ 

Once  a  paper  has  been  classified  secret  or  top  secret,  bureaucratic  inertia 
adds  to  the  already  strong  propensity  to  "protect"  the  national  secui-ity  by 
maintaining  that  classification  for  an  unnecessarily  long  period  of  time.  Ri- 
chard J.  Levine,  writing  in  the  Wall  Street  Journal  of  June  25,  1971,  pointed 
out  that : 

"Today  almost  26  years  after  the  end  of  World  War  II,  U.S.  archives  still 
hold  some  100  million  pages  of  classified  war  records  .  .  .  The  government 
process  of  declas'^ification  is  haphazard  and  cumbersome.  .  .  ." 

According  to  Levine.  the  "group"  system  for  automatic  downgrading  and  ul- 
timate declassification  of  defense  information  has  not  provided  an  answer  to 
the  problem.  The  turnover  in  personnel  within  State  and  Defense,  with  career 
officers  moving  on  to  new  assignments  and  with  many  top  policy  makers  tak- 
ing other  jobs  after  a  year  or  two,  militates  against  the  continuous  review  of 
classified  material  called  for  by  the  executive  order.  Even  more  important,  per- 
haps, is  the  fact  that  the  officers  who  originate  classified  material  continue  to 
be  involved  in  siibstantive  matters  and  feel  that  they  have  more  important 
things  to  do  than  review  their  work  of  yesteryear  to  see  if  it  can  now  be 
downgraded  or  declassified.  Thus,  quite  apart  from  the  legitimate  concern  of 
the  Execiitive  to  protect  sensitive  information,  there  are  a  number  of  factors 
in  the  present  situation  which  reinforce  the  tendency  to  maintain  secrecy  to  a 
higher  degree  and  for  a  longer  period  than  is  necessary. 

Among  the  World  War  II  documents  which  are  still  classified  Top  Secret 
are  those  on  Operation  Keelhaiil.  which  was  the  U.S. -U.K.  name  for  the  forci- 
ble repatriation  to  the  Soviet  Union  of  displaced  Soviet  citizens  after  the  war. 
An  American  historian,  Julius  Epstein,  has  attempted  without  success  to  ob- 
tain access  to  these  files  in  connection  with  his  studies  on  forced  repatriation 
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of  anti-communist  prisoners  of  war  and  displaced  persons  during  and  after 
World  War  II.  Epstein  went  to  court  under  the  Freedom  of  Information  Act 
but  lost  tlie  case  on  the  grounds  tliat  tlie  Act  does  not  apply  to  documents 
classilied  "in  the  interest  of  tlie  national  defense  or  foreign  policy."  ^-^  Writing 
in  the  New  York  Times,  Epstein  related  hi.s  continuing  efforts  to  have  the  file 
declassified : 

"On  October  22,  1970,  (lie  White  House  informed  me  that  President  Nixon 
has  removed  the  main  obstacle  for  declassification  of  the  Keelhaul  files.  The 
letter  states:  •"The  U.S.  Government  has  absolutely  no  objections  (based  on 
the  contents  of  the  files)  to  the  declassification  and  release  of  the  "Operation 
Keelhaul"  files.  However,  given  the  joint  origin  of  the  documents,  British  con- 
currence is  necessary  before  they  can  be  released  and  this  concurrence  has  not 
been  received.  Thus,  we  have  no  alternative  but  to  deny  your  request.'  .  .  ."  ^^. 

2.  Leaks  hy  Government  Officials 

On  the  other  hand,  Levine  points  out  that  government  agencies  permit  "de- 
liberate leaks  which  tend  to  make  a  mockery  of  the  system,"  and  he  cites  sev- 
eral instances  of  news  men  who  were  given  classified  information  by  high-level 
government  officials  as  a  matter  of  public  policy.  Both  the  New  York  Times 
and  the  Washington  Post  filed  affidavits  to  this  effect  in  their  legal  flight 
against  the  government's  injunction  which  sought  to  stop  publication  of  the 
Pentagon  papers. 

On  behalf  of  the  Times,  Mr.  Max  Frankel,  Washington  bureau  chief,  argued 
that  without  the  use  of  classified  material : 

"There  could  be  no  adequate  diplomatic,  military,  and  political  reporting  of 
the  kind  our  people  take  for  granted,  either  abroad  or  in  Washington,  and 
there  could  be  no  mature  system  of  communication  between  the  government 
and  the  people.  .  .  . 

"Presidents  make  'secret'  decisions  only  to  reveal  them  for  the  purposes  of 
frightening  an  adversary  nation,  wooing  a  friendly  electorate,  protecting  their 
reputations.  The  military  services  conduct  'secret'  research  in  weaponry  only 
to  reveal  it  for  the  purpose  of  enhancing  tlieir  budgets,  appearing  superior  or 
inferior  to  a  foreign  army,  gaining  the  vote  of  a  Congressman  or  the  favor  of 
a  contractor. 

'•In  the  field  of  foreign  affairs,  only  rarely  does  our  government  give  full 
public  information  to  the  press  for  the  direct  purpose  of  simply  informing  the 
people.  For  the  most  part,  the  press  obtains  significant  information  .  .  .  only 
because  it  has  managed  to  make  itself  a  party  to  confidential  materials,  and  of 
value  in  transmitting  these  materials  ...  to  other  branches  and  offices  of  gov- 
ernment as  well  as  to  the  public  at  large.  This  is  why  the  press  has  been 
wisely  and  correctly  called  the  Fourth  Branch  of  Government."  ^e 

Mr.  Benjamin  C.  Bradlee,  executive  ofiicer  of  the  Washington  Post,  stressed 
in  his  afiidavit  that : 

"The  executive  branch  .  .  .  normally,  regularly,  routinely,  and  purposefully 
makes  classified  information  available  to  reporters  and  editors  in  Washington. 
This  is  [done]  in  private  conversations  .  .  .  and  in  the  infamous  backgrounders 
normally,  but  not  exclusively  originated  by  the  government."  ^"^ 

It  may  be  done  to  "test  the  climate  of  public  opinion  on  certain  options 
under  deliberation  by  the  government"  or  "to  influence  the  reporter's  story  in 
a  manner  which  the  government  official  believes  is  in  the  best  interest  of  his 
country,  his  particular  branch  of  government,  or  his  particular  point  of  view." 

Mr.  Bradlee  cited  specific  instances  when  he  had  been  given  highly  classified 
information  by  President  Kennedy  (concerning  his  1961  encounter  with  Khrush- 
chev in  Vienna)  and  by  President  Johnson  (on  the  Vietnam  war  in  1968).  He 
also  pointed  cut  that  Congress  sometimes  follows  the  same  practice  : 

"Legislators  request  and  obtain  classified  information  from  the  executive 
branch  of  the  government  for  the  purpose  of  helping  them  draft  legislation. 
They  do  not  always  use  it  for  that  purpose.  They  often  use  it  to  defeat  legisla- 
tion they  don't  like,  and  they  often  try  to  enlist  the  assistance  of  the  press  in 
their  private  battle  .  .  .  ."  ^s 

The  agency  most  frequently  charged  with  leaking  classified  information  is 
the  Department  of  Defense.  This  fact  is  scarcely  surprising.  It  is  due  in  part 
to  the  sheer  size  of  the  department  and  the  vast  amount  of  defense  material 
in  its  custody.  However,  some  contend  that  the  incidence  of  deliberate  leaks 
tends  to  be  related  to  the  national  budget  cycle  as  defense  ofiicials  seek  to  per- 
suade Congress  and  the  public  of  the  validity  of  their  budget  requests.  But  as 
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was  pointed  out  two  years  ago  by  George  Asbworth  of  the  Christian  Science 
Monitor,  perhaps  the  most  important  factor  is  the  man  at  the  top  : 

"Government  secrets  come  in  many  sizes  and  styles.  At  one  end  of  the  spec- 
trum are  piddling  little  secrets,  and  at  the  other  there  are  secrets,  that  are  so 
secret  their  security  classifications  are  secret.  And  there  are  critically  impor- 
tant secrets  as  well  as  ones  that  are  embarrassing  and  nothing  moi*e. 

"Secretary  of  Defense  Melvin  R.  Laird  loosed  a  few  secrets  of  middling  size 
upon  the  Senate  and  the  public  recently.  Before  the  secret-telling  was  over, 
everybody  knew  a  great  deal  more  about  the  strategic  strengths  of  the  super- 
powers. Sen.  Stuart  Symington  (D)  of  Missouri  and  Mr.  Laii'd  had  reached  the  I- 
know-what-you-know-aud-you-know-what-I-know-and-neither-of-us-can-tell  stage 
of  discussion. 

"Telling  a  great  deal  without  telling  all  is  nothing  new  for  high  defense  of- 
ficials. A  secret  told  at  the  right  time  can  shock,  arouse,  surprise,  stymie  oppo- 
sition, and  gain  advantage.  Or  it  can  be  a  dreadful  mistake.  A  secretary  has 
to  know  the  difference  and  act  accordingly.  If  a  secret  is  not  properly  handled, 
it  can  accomplish  little  through  the  telling  and  do  incomparable  damage. 

"The  Defense  Department  has  been  much  freer  with  its  secrets  in  recent 
times.  Former  Secretary  of  Defense  Robert  S.  McNamara  was  not  averse  to 
dropping  secrets  from  time  to  time.  The  only  time  tne  secretary  showed  an 
avid  interest  in  keeping  a  specific  matter  completely  under  wraps  was  the  case 
of  the  so-called  McNamara  line. 

"During  his  11-month  tenure,  former  Secretary  of  Defense  Clark  M.  Clifford 
generally  stayed  away  from  heavy  public  involvement  in  strategic  armanents 
affairs,  itreferring  to  devote  his  energies  to  efforts  to  bring  about  successful 
negotiations  on  Vietnam.  Many  of  the  Pentagon's  deepest  secrets  are  in  specif- 
ics on  the  strategic  arsenals  of  both  nations,  and  Mr.  Clifford  spent  little  effort 
on  the  learning  of  specifics.  Thus,  in  a  sense,  he  was  somewhat  limited  as  to 
juicy  seci'ets  to  tell. 

"Mr.  Clifford's  periodic  frankness  on  the  subject  of  relations  with  South 
Vietnam  wei'e,  however,  often  spellbinding.  Although  many  secrets  probably  were 
not  divulged  as  the  former  Secretary  discussed  the  maneuvering  prior  to  the 
complete  halt,  the  material  he  gave  forth  was  obviously  of  the  sort  normally 
considered  privileged. 

"Now,  with  the  stage  set  by  Mr.  Laird's  revelations  about  specifics  of  mis- 
siles and  megatonnage  in  the  Soviet  nuclear  arsenal,  chances  are  good  that  the 
administration  will  be  releasing  still  more  information  of  a  nature  that  would 
have  been  considered  classified  at  earlier  times,"  ^^ 

Obviously,  the  Secretary  of  Defense  is  concerned  with  the  state  of  the  coun- 
try's defenses  and  the  overall  threat  as  he  sees  it.  Secretary  Laird  assumed 
office  at  a  time  when  the  U.S.S.R.  was  overtaking  the  United  States  in  the 
number  of  land-based  ICBM's  deployed,  and  he  foresaw  the  prospect  of  their 
catching  up  also  in  the  number  of  antisubmarine-based  launchers  in  a  few 
years.  Still  another  cause  for  concern  was  the  megatonnage  of  the  biggest  So- 
viet ICBM,  the  SS-9,  and  the  possibility  that  it  would  be  fitted  with  multiple 
war  heads  capable  of  destroying  the  U.S.  Minuteman  missile  in  a  preemptive 
strike.  These  and  other  considerations  led  him  to  make  public  a  great  deal 
more  information  about  Soviet  strategic  programs,  actual  and  anticipated,  than 
had  either  of  his  predecessors. 

As  Ashworth  remarked : 

"The  approach  to  strategic  secrecy  has  indeed  changed  since  1960,  when  the 
Republican  managers  of  the  Defense  Department  refused  to  declassify  infor- 
mation to  refute  Democratic  charges  of  a  "missile  gap."  Upon  taking  oflSce, 
Mr.  McNamara  himself  refuted  the  charge  made  by  his  party. 

"The  1968  election  failed  to  feature  any  real  controversy  over  strategic 
strength.  Consequently,  it  was  marked  by  few  Pentagon  revalations.  The  same 
was  not  true  in  1964  when  Republican  charges  caused  the  Pentagon  to  declas- 
sify profuse  quantities  of  classified  information. 

"In  1967,  when  the  Republican  challenge  was  brewing.  Deputy  Secretary  of 
Defense  Paul  H.  Nitze  was  most  forthright  on  warhead  sizes,  yields  and  ef- 
fects, as  well  as  reliability,  when  the  nation's  deterrent  was  questioned  by 
Rep.  Criag  Hosner  (R)  of  California. 

"Slightly  earlier.  Mr.  McNamara  had  mentioned  multiple  independently  tar- 
getable  warheads  for  the  first  time  publicly.  He  used  the  medium  of  an  article 
in  Life  magazine  to  discuss  the  antiballistic  missile  defense  system  and  multi- 
ple warheads.   Earlier,   the  warheads,   MIRVs,   had   been   so   tightly   classified 
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that  the  pentagon  would  say  nothing  about  them.  Mr.  McNamara  wanted,  how- 
ever, to  reaffirm  public  faith  in  a  U.S.  lead."*" 

Still  another  current  practice  in  declassification  is  that  of  former  govern- 
ment officials  who  take  advantage  of  personal  files  to  write  the  bureaucratic 
battles  of  the  past.  Commenting  on  this,  Herbert  Feis,  who  silent  many  years 
in  the  State  Department,  has  drawn  ironic  attention  to  the  contrast  between 
public  policy  (to  keep  official  papers  classified  for  years)  and  private  practice: 

"If  we  turn  to  the  problem  of  writing  the  history  of  the  crucial  events  in 
our  foreign  relations  during  the  short  term  of  office  of  the  gallant  John  F.  Ken- 
nedy, the  divergence  of  the  restrictions  becomes  glaring.  There  is,  I  presume, 
no  chance  that  the  historian  vrould  at  present  be  able  to  consult  the  pertinent 
official  records  of  memos  of  conferences,  instructions  to  our  embassies,  and  cor- 
respondence with  foreign  statesmen  during  the  period  of  his  presidency.  But 
what  an  admirable  series  of  pi'iviieged  and  candid  narratives  and  memoirs  tell 
us  what  may  be  found  in  them !  What  elaborately  detailed  accounts  have  ap- 
peared in  the  weekly  magazines  of  how  the  bout  of  the  Bay  of  Pigs  came 
about,  and  what  happened  in  the  critical  crisis  when  President  Kennedy  chal- 
lenged the  Russian  installations  of  missiles  in  Cuba  ! 

"Can  the  historian  be  blamed  if  he  is  struck  by  the  contrast  between  the 
scope  and  contents  of  the  published  official  records  and  the  disclosures  of  par- 
ticipants, confidants  or  a  few  favored  journalists?  This  places  a  very  high  pre- 
mium on  securing  and  diffusing  information  before  anyone  else,  and  perhaps 
exclusively.  Men  may  be  drawn  into  office  as  the  corridor  to  future  careers  as 
historians.  Warm  the  Boswells  inside  the  gates,  envious  the  Boswells  left 
outside  !"^i 

The  high  incidence  of  leaks  of  classified  information  which  appear  to  be  ap- 
proved by  some  one  in  authority  serves  to  conceal  the  fact  that  many  disclo- 
sures occur  which  are  completely  unauthorized.  In  most  cases,  it  is  difficult  if 
not  impossible  to  track  down  the  guilty  party  because  the  information  is  so 
widely  disseminated  within  the  government  and  because  reporters  are  unwill- 
ing to  reveal  the  sources  of  their  information. 

IV.    THE  EFFECT  OF  THE  CLASSIFICATION  SYSTEM  ON  THE  CONGRESSIONAL  ROLE 

IN  FOREIGN  POLICY 

A.  The  congressional  need  to  know 

Under  the  Constitution  both  the  foreign  policy  powers  and  the  war  povvers 
are  shared  by  the  President  and  the  Congress.  The  need  of  Congress  for  infor- 
mation on  defense  and  foreign  relations  stems  primarily  from  specific  responsi- 
bilities of  Congress  which  are  enumerated  in  the  Constitution. 

Aside  from  the  general  mandate  provided  by  Article  I,  Section  1,  "All  legis- 
lative Powers  herein  granted  shall  be  vested  in  a  Congress  of  the  United. 
States.  .  .  ."  the  Constitution  provides  that  Congress  shall  have  power  "to  lay 
and  collect  taxes,  duties,  imposts  and  excises,  to  pay  the  debts  and  provide  for 
the  common  defense  and  general  welfare  of  the  United  States.  .  .  ."  [Article  I, 
Section  8  (1)]:  "to  regulate  commerce  with  foreign  nations.  .  .  ."  [Article  I, 
Section  8(3)]  ;  "to  define  and  punish  .  .  .  offenses  against  the  law  of  nations."' 
[Article  I,  Section  8(10)]  ;  "to  declare  war  .  .  ." ;  [Article  I,  Section  8  (11)]  ; 
"to  raise  and  support  armies  ...';;  [Article  I,  Section  8(12)]  ;  "to  proivde  and 
maintain  a  navy;"  [Article  I,  Section  8(13)]  ;  "to  make  rules  for  the  govern- 
ment and  regulation  of  the  land  and  naval  Forces ;"  [Article  I,  Section 
8(14)];  and  finally,  "to  provide  for  calling  forth  the  militia  to  execute  the 
laws  of  the  Union,  suppress  in.surrections  and  repel  invasions;"  [Article  I,  Sec- 
tion 8(15)].  Article  II,  Section  2(2)  provides  the  Senate  with  two  additional 
responsibilities,  stating  that  the  President  "shall  have  the  power,  by  and  with 
the  advice  and  consent  of  the  Senate,  to  make  treaties,  provided  two  thirds  of 
the  Senators  present  concur ;  and  he  shall  nominate,  and  by  and  with  the  ad- 
vice and  consent  of  the  Senate,  shall  appoint  Ambassadors,  other  public  Minis- 
ters and  Consuls.,  .  .  ."  In  addition  to  these  specific  responsibilities,  the  Consti- 
tution provides  further  that  the  Congress  "make  all  laws  which  shall  be 
necessary  and  proper  for  carrying  into  execution  the  foregoing  powers,  and  all 
other  powers  vested  by  this  Constitution  in  the  Government  of  the  United 
States,  or  in  any  department  or  officer  thereof."  [Article  I,  Section  8(18)  ]. 

Congress  frequently  needs  to  have  information  which  is  classified  in  order  to 
carry   out   specific   defense   and   foreign   policy    responsibilities   assigned   to   it 
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under  the  Constitution.  For  example.  Congress  needs  to  know  wliat  are  the 
threats  to  the  country's  security  and  what  are  current  military  capabilities  if 
it  is  to  provide  for  the  common  defense.  It  needs  to  Ivuow  the  precise  facts  in- 
volving hostilities  when  there  is  a  question  of  whether  or  not  war  should  be 
declared.  The  Senate  needs  to  know  the  history  of  negotiations  leading  to  a 
treaty  before  it  decides  whether  to  advise  and  consent  to  the  ratification  of 
tliat  treaty. 

Because  of  the  congressional  "need  to  know,"  the  first  aspect  of  the  problem 
of  classified  information  is  how  classification  affects  the  efforts  of  Congress  to 
get  the  information  necessa.ry  to  carry  out  its  duties  in  the  foreign  and  de- 
fense policy  fields.  A  comprehensive  survey  of  individual  Members  of  Congress 
and  committees  would  be  necessary  to  ascertain  tlie  extent  to  which  the  infor- 
mation they  need  is  classified  and  the  extent  to  which  they  are  given  the  clas- 
sified information  which  they  seek.  Similarly,  access  to  the  classified  informa- 
tion would  be  necessary  to  determine  if  the  information  given  out  to  Congress 
was  the  whole  truth.  Nevertheless  the  outlines  of  the  situation  can  be  traced 
without  such  comprehensive  information. 

B.  Access  of  Congress  to  classified  information 

The  classification  of  information  does  not  automatically  mean  that  Members 
of  Congress  cannot  obtain  it.  Long  ago,  before  the  classification  system,  Presi- 
dent Washington  recognized  the  right  of  the  Senate  to  access  of  secret  infor- 
mation when  he  placed  before  that  bod.v  information  which  he  liad  kept  from 
the  public  and  the  House  of  Representatives  regarding  the  .Jay  Treaty  in  17116. 
Similarly  today  the  Executive  Branch  appears  to  recognize  the  general  right  of 
Congress  to  be  given  classified  information.  Although  there  is  nothing  in  Exec- 
utive Order  10501  covering  the  specific  subject  of  providing,  classified  informa- 
tion to  Congress,  a  Department  of  Defense  directive  makes  it  clear  that  classi- 
fied information  may  be  given  upon  request  from  Members  of  Congress  and 
that  it  may  be  discussed  with  congressional  committees  in  closed  hearings.  The 
directive  states  as  policy  that  information  not  available  to  the  public  because 
of  classification  "will  be  made  available  to  Congress,  in  confidence"  in  accord- 
ance with  certain  procedures. '^- 

The  Department  of  State  regulations  contain  a  recognition  that  classified  in- 
formation may  be  sent  to  Members  of  Congress  in  the  statement  "Classified  or 
administratively  controlled  inaterial  may  be  sent  to  other  Federal  departments 
or  agencies  or  to  officials  and  committees  of  Congress  or  to  individuals  therein 
only  thi-ough  established  liaison  or  distribution  channels."  '^^  Further  policy  on 
this  matter  apparently  does  not  appear  in  writing.  However,  according  to  one 
State  Department  official,  by  virtue  of  their  otfice  Members  of  Congress  may  be 
shown  classified  information  even  though  they  have  not  received  formal  clear- 
ances as  individuals.  Classified  information  is  not  ordinarily  left  with  individ- 
ual members,  however,  because  of  the  lack  of  approved  stoi-age  facilities  for 
setiirity  material.*''* 

Committees  often  do  have  facilities  and  procedures  for  safeguarding  classi- 
fied material,  and  the  congressional  committees  chiefly  concerned  with  foreign 
and  defense  policy  have  been  given  sizeable  amounts  of  classified  information, 
usuall.v  through  closed  hearings.  When  the  transcripts  of  the  closed  hearings 
are  printed,  the  classified  information  is  deleted  unless  the  executive  brance  of- 
ficials concerned  declassify  the  information  so  that  it  can  be  made  public. 

The  fact  that  Congress  obtains  a  considerable  amount  of  classified  informa- 
tion does  not  mean  that  members  of  committees  get  all  the  classified  informa- 
tion they  request  or  need,  however.  The  Department  of  Defense  directive 
acknowledges  that  there  may  be  "rare"  instances  in  which  there  is  a  question 
whether  information  should  be  shown  to  a  Member  of  Congress  even  in  confi- 
dence. The  directive  specifies  that  a  final  refusal  of  information  to  a  Member 
should  be  made  only  with  the  approval  of  the  Head  of  the  Department  of  De- 
fense component  concerned  or  the  Secretary  of  Defense,  and  that  a  final  re- 
fusal to  a  committee  of  Congress  should  be  made  only  with  the  concurrence  of 
the  Assistant  to  the  Secretary  of  Defense  for  Legislative  Affairs.  The  later  is 
responsible  for  insuring  compliance  with  any  procedural  requirements  imposed 
by  the  President : 

"In  the  rare  case  where  there  is  a  question  as  to  whether  particular  infor- 
mation may  be  furnished  to  a  Member  or  Committee  of  Congress,  even  in  con- 
fidence, it  will  normally  be  possible  to  satisfy  the  request  through  some  alter- 


nute  means  aceeptable  to  both  the  requester  and  the  DOD.  In  the  event  that 
an  alternate  reply  is  not  acceptable,  no  final  refusal  to  furnish  such  informa- 
tion to  a  Member  of  Congress  shall  be  made,  except  with  the  ex[)ress  approval 
of  the  Head  of  the  DOD  Component  concerned,  or  of  the  Secretary  of  Defense. 
The  Assistant  to  the  Secretary  of  Defense  (Legislative  Affairs)  shall  be  in- 
formed of  any  such  submissions  to  the  Head  of  a  DOD  Component  or  to  the 
Secretary  of  Defense.  A  final  refusal  to  a  Committee  of  Congress  may  be  made 
only  with  the  concurrence  of  the  Assistant  to  the  Secretary  of  Defense  (Legis- 
lative Affairs),  who  shall  be  responsible  for  insui'ing  compliance  with  all  pro- 
cedural requirements  imposed  by  the  President  or  pursuant  to  his  direction."  ^^ 

Instances  in  wliich  members  were  not  given  information  they  believed  they 
needed  date  back  for  many  years.  A  survey  conducted  by  the  Subcommittee  on 
Constitutional  Rights  of  the  Committee  on  the  Judiciary  in  1960  revealed  sev- 
eral eases  relating  to  foreign  policy  in  which  specific  information  or  documents 
being  sought  were  not  transmitted  or  were  transmitted  only  in  part  to  mem- 
bers of  Congress. 

One  case  in  that  record  involved  Senator  Humphrey  in  liis  capacity  as 
Chairman  of  the  Disarmament  Subcommittee  in  1900.  In  1959,  President  Eisen- 
hower announced  a  full  review  of  United  States  disarmament  policy  under  the 
chairmanship  of  Charles  Coolidge.  In  January  of  1960,  Coolidge  reported  to  the 
Secretaries  of  State  and  Defense  and  Senator  Humphrey  subsequently  at- 
tempted to  obtain  the  report.  In  response  to  a  letter  from  Senator  Humphrey, 
tlie  Secretary  of  State  said  that  the  report  was  in  the  form  of  a  working 
paper  and  was  not  being  made  public.  The  State  Department  also  answered 
negatively  the  Senator's  second  letter  requesting  that  the  report  l»e  made  avail- 
able on  an  executive  basis.  When  Senator  Humphrey's  third  letter  asked  on 
what  ground  and  vinder  what  authority  the  information  was  being  denied,  the 
Secretary  replied  that  the  study  was  prepared  for  internal  use  of  the  Secre- 
taries of  State  and  Defense  only. 

Similarly,  Senator  Fulbright,  in  response  to  tlie  survey,  related  that  he  was 
denied  a  complete  copy  of  the  report  of  General  Carroll  on  black  market  activ- 
ities in  Turkey  in  1959.  After  exchanges  of  correspondence  with  the  Secretary 
of  Defense  and  the  General  Counsel  of  the  Department  of  Defense,  the  Senator 
was  given  the  first  15  pages  but  the  General's  conclusions  were  withlield  and 
never  made  available.^*'' 

When  a  Member  or  committee  of  Congress  attempts  to  obtain  a  specific  piece 
of  classified  information  and  is  denied  it,  the  problem  merges  with  that  of  ex- 
ecutive privilege.  For  though  the  information  sought  may  be  classified,  with- 
holding it  from  Congress  apparently  is  more  likely  to  be  based  on  executive 
privilege  than  on  the  basis  of  classification.  To  deny  it  on  the  grounds  of  clas- 
sification might  imply  either  that  the  member  of  Congress  seeking  it  did  not 
have  a  need  to  know  or  that  he  was  not  trustworthy.  The  Committee  on  Gov- 
ernment Operations  reported  in  1960 : 

"It  should  be  borne  in  mind  that  none  of  the  information  witliheld  from  this 
subconunittee  lias  been  withheld  on  the  basis  that  it  is  classified ;  that  is  that 
its  release  to  a  congressional  committee  would  imperil  the  national  security  .  ... 

"On  a  number  of  occasions,  when  the  question  was  rnised,  the  subcommittee 
has  been  directly  told  by  executive  branch  officials  that  particular  documents 
withheld  were  not  being  withheld  on  ground  of  security,  but  on  the  grounds  of 
'executive  privilege.'  "  '^^ 

Although  the  doctrine  of  executive  privilege  is  controversial,  as  a  practical 
matter  when  information  is  in  the  hands-of  the  executive  brancli  the  President 
is  physically  or  administratively  able  to  withliold  it  it  he  deems  it  advisable. 

More  recently,  the  work  of  the  Subcommittee  on  Security  Agreements  and 
Commitments  Abroad  demonstrates  that  committees  can  obtain  a  great  deal  of, 
but  not  all,  classified  information  on  a  subject  if  they  know  it  exists  and  are 
persistent. 

The  Subcommittee  on  Security  Agreements  and  Commitments  Abroad  stated 
in  its  final  report  of  December  21,  1979: 

"The  record  of  the  Subconunittee  is  replete  with  a  variety  of  instances  in 
which  Vvii  failed  to  obtain  information  without  which  the  Congress  cannot  deal 
seriously,  and  as  an  equal,  with  the  Executive  Branch  on  matters  of  foreign 
policy. 

"One  of  the  more  important  of  these  was  an  understanding  of  the  relation- 
ship wliich  exists  between  the  United  States  and  the  Royal  Government  in 
Laos.  .  ,  . 
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"When  our  initial  Congressional  effort  was  made  to  get  the  truth  about 
Laos,  we  were  either  blocked,  or  the  responses  were  misleading.  .  .  . 

"The  details  of  agreements  with  Thailand,  Korea,  the  Philippines,  Ethiopia, 
Spain  and  other  countries,  which  details  remain  classified,  have  been  obtained 
during  the  Subcommittee  investigation  and  discussed  during  country-by-country 
hearings.  Few  facts  were  volunteered  in  the  first  instance."  ^s 

Classification  of  information  appears  to  present  more  of  a  problem  to  Con- 
gress when  it  prevents  Congress  from  knowing  enough  about  policies  to  raise 
questions  about  them  or  to  ask  to  see  the  classified  information  which  exists, 
and  thus  from  participating  in  formulating  policies.  This  is  not  a  new  problem. 
In  the  1960  survey  conducted  by  the  Subcommittee  on  Constitutional  Rights 
Senator  Anderson,  Chairman  of  the  Joint  Committee  on  Atomic  Energy,  re- 
sponded with  a  list  of  instances  in  which  the  Joint  Committee  on  Atomic  En- 
ergy was  not  kept  fully  and  currently  informed  by  the  Department  of  Defense 
as  required  by  the  Atomic  Energy  Act  of  1954.  One  of  the  Senator's  examples 
related  that  the  Committee  was  informed  of  a  proposed  arrangement  with  an 
allied  nation  for  the  use  and  custody  of  an  American  air-to-air  nuclear  weapon 
by  a  special  assistant  to  the  Secretary  of  Defense  in  November  of  1959,  only 
after  the  planned  arrangements  had  been  discussed  with  the  allied  nation  some 
time  earlier  in  1958  and  the  recommendation  for  the  arrangement  made  by  the 
Joint  Chiefs  of  Staff  in  April  1959.  The  Defense  Department  in  June  of  1959 
proposed  that  such  an  arrangement  be  entered  into  by  the  State  Department. 
None  of  these  dealings  had  been  brought  to  the  attention  of  the  Joint  Commit- 
tee until  November.*^® 

The  Symington  Subcommittee  report,  discussing  the  growth  of  the  United 
States  commitments  involving  defense  of  other  countries,  said  : 

"One  secret  agreement  or  activity  [regarding  Southeast  Asia]  led  to  another, 
until  the  involvement  of  the  United  States  was  raised  to  a  level  of  magnitude 
far  greater  than  originally  intended. 

"All  of  this  occurred,  not  only  without  the  knowledge  of  the  American  peo- 
ple, but  without  the  full  knowledge  of  their  representatives  or  the  proper  com- 
mittees of  the  Congress. 

"Whether  or  not  each  of  these  expensive  and  at  times  clearly  unnecessary 
adventures  would  have  run  its  course  if  the  Congress  and/or  the  people  had 
been  informed,  there  would  have  been  greater  subsequent  national  unity,  often 
a  vital  prerequisite  to  any  truly  successful  outcome."  '" 

The  Senate  Foreign  Relations  Committee  hearings  on  Laos  released  in  Octo- 
ber 1969.  six  months  after  they  were  held,  revealed  that  for  five  years  the 
United  States  had  been  waging  a  secret  war  in  northern  Laos.  In  his  testi- 
mony, the  United  States  Ambassador  to  Laos  told  the  committee  that  the 
United  States  had  no  military  training  and  advisory  organization  in  Laos; 
that  there  were  no  U.S.  advisors  with  the  Laotians;  and  that  Air  America  car- 
ried equipment  only  for  the  AID  program  and  was  not  involved  in  combat  op- 
erations. The  Ambassador  neglected  to  acknowledge  the  significant  role  of  the 
U.S.  Air  Force  which  had  been  bombing  northern  Laos  for  years.  When  con- 
fronted at  later  hearings  by  the  Committee,  the  former  ambassador  said  that 
he  did  not  dLscuss  the  bombing  because  he  was  not  asked  any  direct  questions 
about  United  States  operations  in  northern  Laos.  Senator  Fullbright  went  to 
the  heart  of  the  problem  when  he  answered  : 

"We  do  not  know  enough  to  ask  you  these  questions  unless  you  are  vvilling 
to  volunteer  the  information.  There  is  no  way  for  us  to  ask  you  questions 
about  things  we  don't  know  you  are  doing."  ^^ 

Senator  Symington  pointed  out  that  the  secrecy  imposed  by  the  executive 

"prevented  any  objective  revievv^  by  the  Congress  of  our  policy "  but  that 

when  details  of  the  heavily  stepped-up  bombing  were  finally  disclosed  to  the 
Members.  Congress  took  action  by  adopting  an  amendment  which  prohibited 
the  sending  of  ground  combat  troops  into  Laos.'^ 

C.  Congress,  classified  information,  and  public  opinion 

In  addition  to  the  foreign  policy  functions  of  Congress  set  by  the  Constitu- 
tion, Congress  plays  a  role  as  a  link  with  public  opinion.  Its  hearings  and  de- 
bates help  keep  the  pul/iic  informed  of  the  various  sides  of  foreign  policy  is- 
sues and  reflect  the  diverse  views  of  the  American  people.  President  Nixon 
recognized  this  role  for  Congress  when  he  wrote  in  the  conclusion  of  h*:s  Sec- 
ond Ainiual  Review  of  United  States  Foreign  Policy. 
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"Charged  with  constitutional  responsibilities  in  foreign  policy,  the  Congress 
can  give  perspective  to  the  national  debate  and  serve  as  a  bridge  between  the 
Executive  and  the  people."  "^ 

A  number  of  Members  of  Congress  have  also  seen  the  informing  and  reflect- 
ing of  public  opinion  as  one  of  the  most  important  current  roles  of  Congress  in 
the  foreign  policy  field.  Senator  Javits  in  an  article  in  Foreign  Affairs  last 
year  wrote : 

"A  major  function  of  the  Congress  with  respect  to  the  great  issues  of  for- 
eign policy  and  national  security  is  that  of  shaping  as  well  as  articulating 
public  opinion.  In  a  democracy  such  as  ours,  governmental  action  is  possible 
only  within  parameters  defined  by  public  attitudes  and  opinions.  In  the  major 
Senate  foreign  policy  debates  of  the  very  recent  past — Viet  Nam  and  ABM — 
we  have  learned  that  the  development  and  public  presentation  of  new  informa- 
tion and  interpretations  bearing  on  the  great  issues  is  a  vital  Congressional 
function  as  well  as  a  potent  instrumentality  in  asserting  legislative  preroga- 
tives and  responsibilities."  "* 

Senator  Fulbright  in  The  Arrogance  of  Power  expressed  the  view  that : 

"Congre.'JS  has  a  traditional  responsibility,  in  keeping  with  the  spirit  if  not 
the  precise  words  of  the  Constitution,  to  serve  as  a  fonun  of  diverse  opinions 
and  as  a  channel  of  communication  between  the  American  people  and  their 
government."  '^ 

Classification  of  information  has  been  a  major  problem  to  Congress  in  ful- 
filling this  role.  As  long  as  the  information  remains  classified.  Congress  cannot 
publicly  debate  it  to  inform  the  people  or  to  inform  other  Members  voting  on 
legislation.  The  frustrations  inherent  in  this  were  expressed  by  Senator  Ful- 
bright in  hearings  on  United  States  commitments  in  Morocco.  Senator  Ful- 
bright contended  that  it  was  Congress'  responsibility  to  be  concerned  with  the 
funding  of  United  States  installations  in  Spain  and  Morocco  and  told  executive 
branch  officers.  "V>\\t  then  you  said,  it  is  classified,  it  would  not  do  to  talk 
about  it.  Therefore,  we  cannot  even  discuss  it  on  the  Senate  floor."  '''^ 

To  meet  this  problem.  Congress  has  played  an  important  part  in  getting  in- 
formation declassified  to  make  it  available  to  all.  A  process  of  negotiation  has 
been  used  by  congressional  committees  to  make  testimony  given  in  secret  or  in 
closed  hearings  by  executive  branch  representatives  a  matter  of  public  record. 
The  transcripts  of  the  hearings  given  in  executive  session  are  submitted  to  the 
executive  agency  involved  for  review.  The  agency  marks  those  portions  of  the 
testimony  which,  in  its  opinion,  should  remain  classified.  When  the  agency 
gives  reasons  for  classifying  a  certain  portion  other  than  security,  the  commit- 
tee attempts  to  persuade  the  officials  to  declassify  more  information.  Walter 
Pincus,  former  chief  con.sultant  to  the  Symington  Subcommittee  on  United 
States  Security  Agreements  and  Commitments  Abroad  of  the  Senate  Foreign 
Relations  Committee,  discovered  that  "the  declassification  of  some  security  in- 
formation and  almost  all  the  political  material — at  any  level  of  classification, 
even  top  secret— was  negotiable."  '''^  In  one  particular  hearing,  Pincus  relates, 
the  Administration  deleted  60  to  70  percent  for  reasons  of  "security."  After  ne- 
gotiation with  the  subcommittee,  almost  80  percent  of  the  hearings  were  made 
public.  Pincus  concluded  that  the  amount  of  ".secret"  material  was  sharply  re- 
duced, not  for  any  reason  other  than  it  probably  did  not  deserve  to  be  classi- 
fied in  the  first  instance."^ 

One  problem  associated  with  this  declassification  through  negotiation  iimce- 
dure  is  that  various  committees  may  have  different  practices  on  classified 
information.  One  committee  might  be  treating  information  as  secret  which  an- 
other committee  published  with  the  agreement  of  the  Executive  Branch  that  it 
could  be  declassified. 

Related  to  the  problem  of  congressional  efforts  to  get  classified  material  de- 
classified is  the  is-^ue  regarding  the  type  of  material  which  finds  itself  lalieled 
with  a  security  classification  and  therefore  generally  withheld  from  Congress. 
Reference  has  already  been  made  to  Walter  Pincus,  former  consultant  to  the 
Symington  subcommittee,  who  stated  that  much  of  the  information  should  not 
have  been  classified  from  the  start.  Much  credence  must  be  given  also  to  the 
f(n-mer  chief  civilian  classification  oflncer  in  the  Department  of  Defense.  Wil- 
liam G.  Florence,  who  in  testimony  liefore  the  Foreign  Operations  ?nd  Govern- 
ment Information  Subcommittee  of  the  House  Committee  on  Government  Opei'- 
ations  in  .Tune  1071  stated  that,  ",  .  .  the  disclosure  of  information  in  at  least 
991/4  percent  of  those  classified  documents  could  not  be  prejudicial  to  the  de- 
fense interests  of  the  nation."  "^ 
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Some  time  earlier,  Senator  Hiimplirey  made  a  statement  entitled,  "Tlie  Expe- 
rience of  tlie  Senate  Subcommittee  on  Disarmament  on  tlie  Declassification  of 
Government  Documents  and  Testimony"  before  the  Moss  Subcommittee  on  Gov- 
ernment Operations  in  1959  to  illustrate  that  "information  is  withheld  for  rea- 
sons that  cannot  be  justified  in  the  name  of  national  security.  .  .  ."  Humphrey 
gave  as  his  example  the  Department  of  the  Army's  restoring  over  90  percent 
of  the  testimony  of  then  Army  Chief  of  Staff,  General  Maxwell  Taylor,  when 
cliallenged  on  the  classification  of  the  officer's  testimony,  so 

One  of  the  factors  in  this  case  as  in  many  others  involving  classified  infor- 
mation is  that  much  of  the  data  is  classified  mainly  to  keep  policy  decisions 
from  being  made  public.  Walter  Pinciis  wrote  that  in  the  Symington  subcom- 
mittee hearings  on  the  Philippines,  the  Administration's  deletions,  amounting 
to  from  60  to  70  percent  of  the  transcript,  fell  into  two  categories :  security 
and  political.  The  subcommittee  was  able  to  enter  into  negotiations  witli  the 
Administration  to  declassify  the  political  testimony  only  after  a  threat  of  pub- 
lic subcommittee  hearings  on  the  subject. ^i  Without  such  efforts,  declassifica- 
tion decisions  would  be  entirely  in  the  hands  of  the  Executive  Branch  and  the 
knowledge  made  available  to  the  public  would  depend  on  what  the  Executive- 
Branch  alone  wanted  the  public  to  know. 

V.  PROPOSALS  FOR  CHANGING  THE  CLASSIFICATION  SYSTEM 

A.  Past  efforts 

Many  of  the  problems  involved  in  the  classification  system  have  long  been 
recognized  and  there  have  been  many  proposals  for  changing  the  system.  Some 
of  these  proposals  have  resulted  in  changes  but  others  have  not.  A  brief  sur- 
vey of  some  of  the  major  studies  of  the  classification  system  in  the  past  and 
their  recommendations  demonstrates  that  such  problems  as  overclassification 
are  not  new.  A  few  examples  follow. 

1.  Coolklge  Committee 

A  Committee  on  Classified  Information  was  appointed  by  Secretary  of  De- 
fense Charles  E.  Wilson  on  August  13.  1956.  because  of  the  latter's  concern 
about  unauthorized  disclosures  of  information.  Headed  by  Charles  A.  Coolidge, 
the  committee  reported  on  November  8,  1956,  that  while  the  classification  sys- 
tem under  Executive  Order  10501  seemed  "beyond  reasonable  criticism  as  a 
matter  of  theory",  the  system  in  practice  could  justifiably  be  criticized  both 
for  withholding  too  much  information  and  for  harmful  leaks  of  information. §2 
The  recommendations  of  this  Committee  included  (1)  making  a  determined  at- 
tack on  overclassification;  (2)  cutting  down  the  number  of  persons  authorized 
to  classify  documents  as  top  secret;  (3)  making  clear  that  classification  was 
not  to  be  used  for  information  not  aifecting  the  national  security  and  specifi- 
cally not  for  administrative  matters;  (4)  establishing  within  the  Office  of  the 
Secretary  of  Defense  an  official  responsible  for  establishing,  directing,  and 
monitoring  an  active  declassification  program,  the  official  to  be  separated  from 
the  direct  influence  of  both  security  and  public  information  officials  in  order  to 
bring  an  unbiased  judgment  to  the  field  of  classification;  and  (6)  supplying 
more  specific  guidelines  on  classification  criteria. 

2.  Commission  on  Government  Security 

Another  group  which  concerned  itself  with  the  defense  classification  system 
was  the  Commission  on  Government  Security  established  pursuant  to  P.L. 
84—304,  approved  August  9.  1955.  The  Commission  consisted  of  several  IVIem- 
bers  of  Congress  as  well  as  private  citizens  with  Loyd  Wright  as  chairman 
and  Senator  Stennis  as  Vice  Chairman.  The  Commission,  which  also  examined 
other  aspects  of  the  effort  to  protect  national  security  including  the  Federal 
Civilian  Loyalty  Program,  the  Atomic  Energy  Program,  and  the  immigration 
and  nationality  program,  expressed  its  conviction  that  "an  adequate  and  realis- 
tic program  for  control  over  information  or  material  of  concern  to  national  de- 
fense or  security  is  vitally  important  to  the  objectives  of  our  national  security 
program.ss  The  reason  behind  document  classification,  the  Commission  stated, 
was  the  necessity  for  balancing  the  need  to  insure  that  hostile  eyes  did  not 
gain  access  to  information  the  country  wished  to  safeguard  against  the  need  to 
make  certain  that  the  American  people  and  friends  had  access  to  all  informa- 
tion which  would  help  in  the  achievement  of  peace  and  security.  The  problem 
was  how  best  to  achieve  this  balance. 
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The  Commission  rocommeiuU'd  the  estiiblishment  of  a  "Central  Security 
Office  having  review  and  advisory  functions  with  respect  to  tlie  Federal  docu- 
ment classilication  jirogram  and  to  inixke  recommendations  for  its  improvement 
as  needed."  s*  The  Central  Security  Office  was  also  to  have  other  functions 
such  as  hearing  cases  on  government  employees  whose  loyalty  was  questioned. 
The  Commission  concluded  that  the  problem  of  the  classification  program  was 
not  a  matter  of  tlie  criteria  establislied  by  Executive  Order  10501.  However,  it 
recommended  a  few  modifications,  particularly  the  abolition  of  the  "confiden- 
tial" classification  on  defense  information  in  the  future.  It  expressed  the  l)elief 
that  the  document  classification  program  should  be  embodied  in  an  executive 
order,  with  the  exception  of  the  review  and  advisory  functions  of  the  proposed 
Central  Security  Office  which  it  stated  required  legislation.^'^ 

3.  Special  government  information  suhcommittee  proposals. 

The  House  Committee  on  Government  Operations  has  recommended  various 
changes  in  Executive  Order  10.501  since  its  Special  Government  Information 
Subcommittee  (Moss  Subcommittee)  was  formed  in  1955.  It  reported  in  19G2  in 
a  study  on  the  status  of  that  executive  order  that  as  the  committee  had  made 
various  recommendations  there  had  been  gradual  progress  toward  resolving  the 
conflict  between  the  necessity  for  an  informed  public  and  the  necessity  for  pro- 
tecting defense  information.  Its  1982  report  stated  : 

"There  has  been  a  gradual  recognition  of  the  fact  that  the  ideal  information 
security  system  is  one  which  defines  very  carefully  those  secrets  which  are  im- 
perative to  the  Nation's  defense  and  then  protects  them  as  carefully  as  possi- 
ble. Thus,  Executive  Order  10501  has  evolved  from  a  sort  of  catchall  system 
permitting  scores  of  Government  agencies  and  more  than  a  million  Government 
employees  to  stamp  permanent  security  designations  on  all  kinds  of  documents, 
to  a  system  permitting  only  those  officials  directly  involved  in  security  prob- 
lems to  place  on  limited  numbers  of  documents  security  classifications  which 
are'to  be  removed  with  the  passage  of  time."  ^e 

Nevertheless,  the  committee  reported,  two  of  the  most  important  problems 
remained  to  be  solved.  One  of  these  problems  was  the  lack  of  penalties  for 
abuse  of  the  classification  system  by  withholding  all  kinds  of  administrative 
documents  in  the  name  of  security.  The  report  stated  : 

"A  security  system  which  carries  no  penalties  for  u.sing  secrecy  stamps  to 
hide  errors  in  judgment,  waste,  inefficiency,  or  worse,  is  a  perversion  of  true 
security.  The  praiseworthy  slogan  of  Defense  Secretary  McNamara — "when  in 
doubt,  underclassify" — has  little  eft'ect  when  there  is  ab.^olutely  no  penalty  to 
prevent  secrecy  from  being  used  to  insure  individual  job  security  rather  than 
national  military  security."  ^^ 

To  meet  this  problem,  the  committee  urged  the  Defense  Department  to  estab- 
lish administrative  penalties  for  misuse  of  the  security  system  until  set  penal- 
ties could  be  established. 

The  other  problem  it  noted  on  wdiich  progress  had  not  been  made  was  the 
lack  of  an  effective  procedure  for  appeals  against  abuse  of  the  classification 
system.  To  meet  this  problem,  the  committee  urged  that  the  appeals  section  of 
Executive  Order  10501  be  implemented  in  an  effective  manner.  It  stated  that 
"until  a  responsible  individual  in  the  White  House  is  charged  with  the  pri- 
mary duty  of  receiving  and  acting  upon  complaints  against  abuse  of  the  classi- 
fication system — until  a  full  operating  appeals  system  is  set  up  and  widely 
publicized — the  most  important  safety  valve  in  the  information  security  system 
is  completely  useless."  ^s 

B.  Current  study  in  executive  branch 

The  Administration  has  launched  two  new  efforts  this  year  relating  to  the 
classification  problem.  On  August  3,  1971,  President  Nixon  asked  Congress  to 
approve  a  supplemental  appropriation  for  fiscal  1972  of  $636,000  for  the  Gen- 
eral Services  Administration  to  begin  an  immediate  and  systematic  eli'ort  to 
declassify  the  documents  of  World  War  II.  In  his  message  he  stated  that 
representatives  of  the  National  Archives,  the  General  Services  Administration, 
and  the  Department  of  State  and  Defense  had  agreed  that  90  to  95  jiercent  of 
the  classified  documents  of  World  War  II,  involving  IGO  million  pages,  48,000 
cubic  feet  of  record  storage  space,  and  18.500  rolls  of  microfilm,  could  be  de- 
classified if  funds  were  available.^^ 

In  addition,  on  Janiiary  15,  1971,  President  Nixon  directed  that  a  study  be 
made  of  (;he  classification  procedure.  William  H.  Rehnquist,  an  Assistant  At- 
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torney  General  and  Director  of  the  Office  of  Legal  Counsel  in  the  Department 
of  Justice,  was  named  chairman  of  the  working  group  comprised  of  representa- 
tives from  the  executive  departments  affected.  The  study  has  not  yet  been  com- 
pleted. However,  on  August  12,  1971,  John  D.  Ehrlichmau,  Assistant  to  the 
President  for  Domestic  Affairs,  and  John  Dean.  Counsel  to  tlie  Pre.sident,  gave 
a  progress  report  on  the  study  in  a  press  conference. 

Mr.  Ehrlichmau  said  the  final  recommendations  are  expected  to  cover  both 
the  cla.ssification  and  declassification  systems,  proceeding  on  the  '"basic  princi- 
ple that  we  are  going  to  be  classifiying  fewer  documents  in  the  future,  but 
classifiying  them  better,"  and  that  there  should  be  limits  on  distribution  to 
persons  with  clearance  on  a  strict  need-to-know  basis.  The  direction  thus  far 
indicated,  he  said,  that  there  would  be  new  limits  on  the  right  to  duplicate 
and  disseminate  documents. 

Mr.  Ehrlichmau  said  the  President  had  decided  he  would  expand  his  request 
for  appropriations  to  speed  the  declassification  process  and  has  asked  for  a 
special  study  of  methods  by  which  first  priority  could  be  given  to  declassifying 
information  relating  to  events  of  special  historical  incidents,  particularly  the 
Korean  War,  the  action  in  Lebanon  under  President  Eisenhower,  and  the 
Cuban  action  under  President  Kennedy.  The  criteria  for  declassification  would 
be  (1)  that  the  release  of  the  documents  would  not  jeopardize  current  intelli- 
gence sources  and  (2)  that  release  could  not  imperil  current  relations  with 
other  governments  or  seriously  and  unnecessarily  embarrass  foreign  citizens. 
Finally.  Mr.  Ehrlichmau  said  : 

"The  recommendations  of  the  committee  will  undoubtedly  be  in  the  direction 
of  a  system  which  will  impose  a  presumption,  after  passage  of  a  certain  period 
of  time,  that  a  document  should  be  declassified,  which  presumption  could  be 
rebutted  by  a  showing  that  it  would  be  contrary  to  the  national  interest  to  de- 
classify it  at  that  time. 

"Tlie  presumption  now  runs  in  the  other  direction :  that  a  document  will  re- 
main classified  unless  someone  can  move  forward  and  sustain  the  burden  that 
it  should  be  declassified."  ^o 

C.  Other  recent  proposals 

Several  proposals  for  legislation  have  been  made  in  the  92nd  Congress  to 
deal  with  the  problem  of  classification  of  materials  by  the  executive  branch. 
Some  of  these  deal  only  with  information  from  a  single  agency,  such  as  the 
proposal  by  Senator  Cooper  in  S.  2224  to  make  it  the  duty  of  the  Central  In- 
telligence Agency  to  keep  fully  and  currently  informed  the  Committees  on  For- 
eign Relations  and  Armed  Services,  with  the  intelligence  information  thus  ac- 
quired to  be  made  available  to  any  Member  of  Congress  under  rules  prescribed 
by  the  com.mittees.  This  study  will  discuss  only  proposal  dealing  with  the 
problem  of  classified  information  throughout  the  Executive  Branch.  While 
most  have  been  introduced  since  the  release  of  the  Pentagon  papers,  some  have 
a  history  which  goes  back  several  Congresses. 

1.  Temporary  Study  Commission  or  Committee 

One  approach  which  has  been  suggested  is  the  establishment  of  a  temporary 
commission  or  joint  congressional  committee  to  make  a  study  of  the  specific 
problem  of  classification  of  information  and  to  make  recommendations  for  leg- 
islation or  other  governmental  action.  For  example.  S.  J.  Res.  119  introduced 
by  Senator  Roth  and  others  on  June  24,  1971.  would  set  up  a  commission  of 
seven  memliers  (two  Senators,  two  Representatives,  and  three  private  citizens 
including  one  representative  of  the  press).  The  commission  would  be  called 
upon  to  study  all  laws,  regulations,  and  procedures  relating  to  classification 
and  make  recommendations  and  a  report  by  February  1.  1972. 

A  similar  proposal  would  establish  a  select  joint  committee  of  Congress 
known  as  the  "Committee  on  Freedom  of  Information"  to  make  a  study  of  the 
]iroblem.  This  has  been  proposed  by  Rep.  Harrington  and  others  in  H.  Con. 
Res.  348  introduced  June  24,  1971.  The  select  committee  would  "conduct  a  full 
and  complete  investigation  and  study  as  to  whether  the  policies  and  proce- 
dures followed  by  the  agencies,  departments,  and  instriunent.alities  of  the  Fed- 
eral Government,  with  respect  to  the  classifi.cation  and  dissemination  of  infor- 
mation, are  adequate  to  insure  the  free  flow  of  information  that  is  necessary 
for  the  intelligent  and  responsible  exercise  of  constitutional  rights,  duties,  and 
powers  by  Bfembers  of  the  Congress,  the  Congress,  and  the  people  of  the 
Fnitcd  Statea" 
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The  establishment  of  a  temporary  study  commission  or  committee  would 
have  the  advantage  of  assuring  a  thorough  preliminary  study  pi-ior  to  making 
changes  in  the  existing  system.  Wliether  it  would  have  meaningful  results 
would  depend  upon  the  degree  to  which  further  action  were  taken  upon  the 
basis  of  its  study  and  recommendation. 

2.  An  Independent  Revietv  Board  or  Commission 

Another  suggestion  which  has  been  made  is  for  a  permanent  commission  or 
independent  review  board  to  review  classification  policies  or  decisions  or  to  de- 
chiHsify  documents  at  its  discretion.  Senator  Muskie.  for  example,  has  said  he 
intended  to  propose  legislation  for  the  creation  by  Congress  and  the  President 
of  an  independent  board  which  would  be  responsible  for  declassifying 
documents. 91  It  would  be  enabled  to  make  a  document  public  after  a  two  year 
wailing  period  or  to  send  relevant  documents  at  any  time  to  the  appropriate 
committee  of  Congress. 

Senator  Muskie  has  stated  that  the  establishment  of  an  independent  review 
l)oard  would  give  the  President  and  the  Departments  a  strong  incentive  to  be 
frank  about  the  facts  since  they  would  be  revealed  soon  anyway.  His  view  is 
that  such  a  board  would  protect  national  security  without  allowing  security 
classification  to  hide  blunders  or  launch  covert  actions.'-'-  The  board  would  be 
bipartisan  and  composed  of  one  member  from  the  Government,  one  from  the 
press,  and  five  from  the  public,  with  non-renewable  terms. 

lit  presentu five  Hebert  introduced  an  amendment  to  the  National  Security 
Act  of  1947  on  July  15.  1971.  which  would  establish  a  Commission  on  the  Clas- 
sification and  Protection  of  Information  (H.R.  9853).  The  Commission  would 
liave  a  total  of  twelve  members,  two  from  the  Senate,  two  from  the  House  of 
Representatives,  and  four  each  appointed  by  the  President  and  the  Chief  Jus- 
tice. Its  purpose  would  be  to  make  a  continuing  study  and  review  of  the  clas- 
sification rules  and  practices.  Similarly,  one  of  the  possibilities  to  be  explored 
l)y  the  proposed  study  commission  under  S.J.  Res.  119  introduced  by  Senator 
Roth  would  be  the  feasibility  of  establishing  an  independent  agency  to  ensure 
the  full  disclosure  of  information  while  protecting  the  security  of  the  United 
States.  A  number  of  other  bills  have  been  introduced  which  would  have  the  ef- 
lect  of  creating  an  independent  board  or  commission  on  classification. 

As  has  been  noted,  a  Central  Security  Office  was  suggested  by  the  Commis- 
sion on  Government  Security  in  1957.  However,  the  recent  proposals  for  an  in- 
dependent board  or  commission  appear  to  differ  from  the  earlier  proposal  in 
several  ways.  First,  the  Central  Security  Office  would  have  had  several  other 
functions ;  any  relating  to  classification  would  have  been  only  a  segment  of  its 
responsibilities.  Second,  the  Central  Security  Office  would  have  been  part  of 
the  Executive  Branch  although  independent  of  any  department.  Third,  the  Cen- 
tral Security  Office  would  not  have  had  power  to  review  individual  dociunents 
for  the  purpose  of  determining  whether  or  not  they  were  properly  classified.  It 
would  have  been  limited  to  considering  policies  and  procedures  expediting  de- 
classification, and  suggesting  recommendations  to  make  the  security  programs 
of  varioiis  agencies  uniform,  consistent,  and  effective. 9' 

The  feasibility  and  effectiveness  of  an  independent  commission  or  board 
could  vary  according  to  the  purpose  sought  and  the  functions  assigned  to  such 
a  group. 

If  it  had  the  confidence  of  both  the  Congress  and  the  Executive,  and  inde- 
pendent board  or  commission  might  be  able  to  arbitrate  difTerences  of  opinion 
between  the  two  branches  as  to  whether  .specific  data  should  be  made  public. 
At  the  present  time  the  Executive  Branch  is  usually  permitted  the  final  deci- 
sion by  Congress  and  only  rarely  does  a  Member  defy  the  classification  stamp 
and  make  public  a  classified  document  without  the  consent  of  the  Executive 
Branch.  Under  some  proposals  for  a  Joint  Congressional  Committee  on  classi- 
fied information,  however,  apparently  the  final  decision  on  a  dispute  over  the 
classification  of  a  document  in  dispute  might  be  made  by  the  Joint  Committee, 
an  arm  of  Congress. 

If  one  of  the  functions  of  the  commission  was  to  oversee  the  cla.ssification 
process  and  review  classified  documents  in  general,  one  problem  would  be  to 
ensure  that  it  was  given  or  had  access  to  all  classified  documents  so  that  it 
could  review  them.  In  view  of  the  time  necessary  to  read  and  understand  the 
significance  of  documents  and  the  large  num.ber  of  documents  which  would  ap- 
parently be  involved,  any  comprehensive  review  of  classified  information  could 
be  extremely  time  consuming.  President  Nixon  has  estimated  that  it  will  re- 
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quire  100  people  five  years  to  review  the  160  million  pages  of  documents  from 
World  War  II  which  are  still  secret.^*  General  review  functions,  therefore, 
might  require  a  commission  or  board  with  a  ratlier  large  staff. 

In  establishing  the  duties  of  the  commission,  however,  methods  might  be 
found  by  which  the  review  commission  did  not  attempt  to  review  all  classified 
documents  but  only  certain  ones.  For  example,  if  it  were  provided  that  all  doc- 
uments would  be  automatically  declassified  within  a  certain  period  unless  tlie 
review  board  determined  that  they  should  not  be,  the  burden  of  initiating  an 
exception  and  proving  the  need  of  continued  classification  would  rest  on  the 
agency  desiring  to  keep  a  document  secret.  Or,  as  has  been  suggested  in  one 
proposal,  documents  would  be  reviewed  at  the  time  they  were  first  classified 
and  each  classification  would  have  to  be  justified  at  that  point.^^  The  problem 
would  remain,  however,  of  whether  the  board  would  know  if  any  agency  had 
withheld  documents  from  the  review  process. 

3.  Permanent  Joint  Congressional  Committee  on  Security  Information 

Another  approach  is  the  establishment  of  a  permanent  joint  congressional 
committee  to  serve  as  a  watchdog  on  classification  policies.  This  offers  a  direct 
way  to  give  Congress  a  more  active  role  in  determining  classification  policy.  In 
addition,  since  the  membership  of  Congress  reflects  a  wide  range  of  opinion  on 
how  much  and  what  kind  of  information  should  be  made  puljlic,  it  might  offer 
a  way  to  find  a  good  balance  between  that  information  which  should  be  avail- 
able to  all  and  that  which  should  be  kept  secret  in  the  interests  of  national  se- 
curity. 

Several  bills  have  been  introduced  in  the  92nd  Congress  calling  for  the  es- 
tablishment of  a  Joint  Congressional  Committee  on  Classified  Information. 
These  are  quite  similar  in  the  functions  they  provide  ifor  the  committee  but 
vary  in  the  size  and  composition  of  the  membership.  The  joint  committee 
would  be  responsible  for  continuing  investigation  of  practices  and  methods 
used  in  the  executive  branch  to  classify  information  for  defen.'^e  and  security 
purposes,  and  of  suspected  misuse  of  such  classification  for  purposes  contrary 
to  the  iniblic  welfare.  Upon  findings  of  such  misuse  the  committee  could  initi- 
ate such  action  as  it  deemed  necessary  to  prohibit  such  misuse,  sometimes  in- 
cluding making  any  classified  information  which  it  considered  ought  not  to  be 
classified  available  to  the  public.  The  joint  committee  would  also  be  responsi- 
ble for  nssuring  that  classified  information  was  available  to  Congress  iniless  it 
agreed  otherwise. 

As  an  exam])le  of  the  way  the  joint  committee  might  be  composed,  H..T.  Res. 
745.  introduced  by  Congressman  Addabbo  on  June  24,  1971.  and  in  the  91st 
Congress  as  II.J.  Res.  1131,  would  create  a  committee  of  18  members  to  be 
composed  of  the  chairman  and  ranking  minority  members  of  the  House  and 
Senate  Armed  Services  Committee,  the  Foreign  Relations  and  Foreign  Affairs 
Committees,  the  Defense  Appropriations  Committees  of  the  House  and  Senate, 
three  other  members  of  the  Senate  appointed  by  the  President  of  the  Senate, 
and  three  other  members  of  the  House  appointed  by  the  Speaker  of  the  House, 

S.  2290,  introduced  by  Senator  Humphrey  on  July  1.5,  1971  would  establish  a 
joint  committee  of  25  members,  including  the  Speaker  of  the  House ;  ]\Ia  jority 
and  Minority  lenders  of  the  Senate  and  the  House;  Chairman  and  rnnking  mi- 
nority members  of  the  following  committees  of  both  houses.  Appropriations, 
Armed  Service.  Foreign  Affairs/Foreign  Relations ;  three  additional  members  of 
the  House  and  Senate ;  and  two  members  of  the  Joint  Committee  on  Atomic 
Energy. 

If.  Lec/islation  Revising  Classification  Froecdnres 

Another  approach  is  to  establish  through  legislation  the  regxilations  and  pro- 
cedure for  classification  as  Executive  Order  10501  now  does  or  to  supplement 
that  order  to  remedy  the  weaknesses  which  have  appeared  in  its  implementa- 
tion. Rep.  Gil)bons  has  recommended  that  Congress  pass  legislation  which,  in 
addition  to  estalilishing  a  congressional  oversight  committee,  would  provide  a 
clear  definition  of  national  security  matters  which  could  be  classified  and  the 
circumstances  under  which  such  classification  could  be  imposed.  He  proposed 
that  each  agency  be  required  to  number  classified  documents  chronologically 
and  provide  to  Congress  annually  a  list  of  its  classified  documents  identified 
by  number.  The  list  would  be  required  to  contain  also  an  indication  of  the 
number  of  classified  documents  from  the  preceding  year,  a  listing  of  the  docu- 
ments which  had  been  declassified,  and  an  indication  of  how  long  th(;  remain- 
ing documents  had  been  classified.  The  departments  and  agencies,  uader  this 
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in-oposal,  would  I)e  ivquiretl  to  review  classification  annually  and  tlie  continued 
ciassilication  of  any  document  lor  three  or  more  years  would  require  the  au- 
thorization of  the  head  of  the  agency  or  dei)artment.'-*^ 

Senator  Mansfield  has  said  : 

"Perhaps  the  need  is  for  a  20th  Century  Stamp  Act,  which  would  define 
more  previsely  who  has  the  right  to  stamp  the  various  classifications,  and 
under  what  circumstances,  and  to  reciuire  a  justification  by  originator  of  the 
classificatiim  as  to  this  selection  and  how  public  dissemination  would  compro- 
mise national   security."  '•' 

The  proposal  has  also  been  made  that  Executive  Order  10501  should  be  res- 
cinded so  that  there  would  be  no  authority  for  a  large  number  of  i)eople 
throughout  government  to  classify  information.  Mr.  William  Florence,  a  retired 
civilian  official  of  tlie  Air  Force  who  had  extensive  experience  witli  the  classi- 
fication system,  lias  suggested  the  rescinding  of  Executive  Order  10501  (as  nec- 
essary to  root  out  tlie  classification  liabits  whicli  have  developed)  and  its  re- 
placement with  legislation  controlling  defense  information.  He  stated  in 
testimony  before  tlie  Government  Operations  Committee  on  June  24,  1971 : 

"I  respectfully  suggest  the  enactment  of  legislation  for  controlling  "defense 
information"  or  "defense  data"  similar  to  that  which  covers  "restricted  data" 
under  the  Atomic  Energy  Act  of  1954.  The  Congress  could  decide  upon  appro- 
l)riate  language,  sufficiently  precise,  that  would  include  only  those  elements  of 
military  information  which  warrant  and  must  be  accorded  effective  protection 
against  disclosure.  We  could  easily  amend  the  existing  order,  but  we  cannot 
amend  people.  The  use  of  so-called  clas.sifications  or  other  similar  labels  should 
be  avoided.  Any  proposed  disclosure  not  authorized  by  the  statute  could  be 
stopped,  and  any  unlawful  disclosure  could  be  the  basis  for  penalty.  The  de- 
gree of  punishment  should  be  made  commensurate  with  the  seriousness  of  the 
violation,  not  necessarily  a  severe  penalty."  ^s 

5.  L'cyislation  providing  for  automatic  declassification 

As  an  alternative  approach,  instead  of  addressing  itself  to  classification  pro- 
cedures legislation  might  be  directed  toward  facilitating  declassification.  For 
example,  a  law  might  be  passed  that  after  a  certain  period  of  time  all  documents 
would  be  automatically  declassified  unless  some  positive  determination  were 
made  that  a  document  should  remain  classified,  thus  making  it  easiei-  to  de- 
classify documents  than  to  keep  them  classified.  The  time  period  might  be  set 
as  low  as  one  year  or  as  high  as  fifty  years.  Dr.  Edward  Teller,  for  example, 
has  suggested  that  the  United  States  declassify  all  secret  documents  after  a 
year  because  "That  is  the  period  of  time  during  which  we  can  keep  secrets.  In 
a  longer  period,  we  cannot."  ^^  At  the  other  extreme,  a  fifty-year  limit,  which 
the  British  Official  Secrets  Act  sets,  after  which  all  official  documents  must  be 
made  public,  has  been  criticized  as  being  too  long  and  as  inhibiting  the  publi- 
cation of  documents  before  that  time.io'^  However,  even  a  long  time-limit  as- 
sures that  all  documents  would  eventually  be  declassified  without  a  time-con- 
suming and  expensive  review.  Apparently  the  Administration  is  considering 
this  general  approach,  although  not  necessarily  through  legislation.ioi 

G.  Study  by  qualified  historians 

The  recent  controversy  over  the  unauthorized  publication  of  a  classified  De- 
partment of  Defense  history  of  the  Vietnam  war,  the  "Pentagon  Papers,"  fo- 
cu.sed  attention  on  the  importance  to  historians  of  declassifying  documents  re- 
lating to  past  events.  In  addition  to  arguing  that  there  is  a  need  for  the  data 
to  make  wise  foreign  policy  decisions  "on  current  problems,  some  historians 
have  attempted  to  gain  recognition  of  the  needs  of  historians  in  compiling  ac- 
curate factual  histories  of  U.S.  foreign  policy.  Currently  the  time  lag  between 
the  occurrence  of  an  event  and  its  publication  in  the  "P'oreign  Relations  of  the 
United  States.  Diplomatic  Papers"  volume  is  25  years,  and  the  delay  continues 
to  grow  longer.  Some  historians  have  gone  so  far  as  the  judicial  system  to 
force  the  relea.se  of  specific  information,  as  in  Operation  Keelhaul  mentioned 
earlier,  without  success. 

An  editorial  in  the  Washington  Post  of  July  7,  1971,  by  Henry  Owen  out- 
lines a  proposal  suggested  in  recent  years  by  historians.  This  would  call  for 
the  opening  up  of  all  historical  records,  with  a  few  exceptions,  to  qualified 
professional  historians  after  a  specified  amount  of  time.  These  historians 
would  then  compile  histories  of  U.S.  foreign  policy  under  the  sponsorship  of 
University  or  Foundation  grants.  This  was  done  by  the  government  In  the  late 
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1940"s  for  two  historians  whose  work  on  the  Second  World  War  has  become  an 
important  historical  source. 

7.  Congressional  vigilance 

Whether  or  not  new  laws  relating  to  classified  information  are  enacted  or 
new  machinery  for  classification  and  declassification  is  established,  there  may 
be  a  considerable  amount  that  can  be  done  to  minimize  the  impediments  which 
'Classified  information  places  on  the  work  of  Congress  in  the  field  of  foreign  af- 
fairs. For  example,  reporting  provisions  in  legislation  can  require  that  certain 
information  be  transmitted  to  Congress.  Resolutions  can  be  passed  requesting 
the  release  of  specified  information  if  enough  members  believe  that  the  infor- 
mation should  be  released.  New  legislation  can  be  reviewed  to  ascertain 
whether  it  sanctions  classification  of  information  by  such  means  as  requiring 
clearances  for  access  to  certain  information,  and  if  so  whether  the  legislation 
also  provides  safeguards  against  withholding  information  from  Congress.  Con- 
gressional review  and  oversight  activities  can  be  intensified  over  the  areas  and 
agencies  in  which  large  amounts  of  classified  information  render  inadequate 
the  amount  of  information  available  to  the  general  public. 

The  power  of  the  purse  can  be  utilized  by  specific  provisions  such  as  Sec- 
tions 624(d)  (7)  and  634(c)  of  the  Foreign  Assistance  Act  of  1961  as  amended, 
and  Section  502  of  the  Foreign  Assistance  and  Related  Programs  Appropria- 
tion Act,  1971,  relating  the  release  of  funds  to  the  provision  of  information  re- 
quested by  a  committee  or  subcommittee  of  Congress.  These  particular 
provisions  permit  information  to  be  withheld  upon  a  personal  certification  by 
the  President  that  he  has  forbidden  the  furnishing  of  the  specified  information. 
Such  a  personal  certification  was  made  by  the  President  on  August  30,  1971,  to 
prevent  a  siispension  of  Military  Assistance  Program  funds  after  the  Secretary 
of  Defense  had  refused  to  supply  the  Senate  Foreign  Relations  Committee 
with  a  requested  five-year  plan  for  military  assistance.  The  withholding  of  in- 
formation was  done  on  the  grounds  of  executive  privilege  and  the  need  for 
"privacy  of  preliminary  exchange  of  views  between  personnel  of  the  Executive 
Branch"  rather  than  security  classification.  It  appears  to  have  been  facilitated, 
however,  by  the  provision  of  the  law  permiting  a  waiver  upon  the  President's 
personal  certification.  In  its  1960  report :  "Executive  Branch  Practices  in  With- 
holding Information  From  Congressional  Committees,"  The  House  Committee 
on  Government  Operations  endorsed  the  use  of  the  power  of  the  purse  for  the 
purpose  of  obtaining  Information  necessary  for  Congress  to  perform  its  func- 
tions, stating  as  its  concluding  paragraph  : 

"Utilizing  the  power  of  the  purse,  the  Congress  can  and  shoiild  provide  in 
authorizing  and  appropriating  legislation,  that  the  continued  availability  of  ap- 
propriated funds  is  contingent  upon  the  furnishing  of  complete  and  accurate 
information  relating  to  the  expenditure  of  such  funds  to  the  General  Account- 
ing Office  and  to  the  appropriate  committees,  if  any,  at  their  request."  102 

Congress  can  survey  its  own  policies  and  practices  in  handling  classified  in- 
formation and  revise  them  if  they  seem  to  be  either  a  barrier  to  the  declassifi- 
cation of  information  or  a  barrier  to  obtaining  or  debating  secret  information. 
For  example,  if  the  lack  of  proper  storage  facilities  has  been  used  as  a  reason 
for  not  leaving  classified  material  with  Members  of  Congress,  consideration 
could  be  given  to  providing  the  necessary  facilities.  Similarly,  Congress  could 
survey  its  own  sources  of  information  in  the  foreign  affairs  field  and,  if  the 
Executive  Branch  does  not  cooperate  in  supplying  the  information  it  gathers, 
consider  expanding  or  utilizing  its  own  investigative  resources  more  fully.  For 
information  which  remains  classified,  it  could  make  more  frequent  use  of 
clo.sed  sessions  of  the  Senate,  as  in  the  debate  on  Laos  on  June  7,  1971. 

In  any  event,  the  many  proposals  which  have  been  introduced  in  Congress 
indicate  that  a  new  attitude  toward  classified  information  is  developing.  A 
greater  awareness  of  the  hazards  in  Executive  Branch  secrecy  is  leading  to  a 
greater  vigilance  on  the  part  of  Congress  against  misuse  of  the  classification 
system.  A  new  determination  by  Congress  to  play  its  full  constitutional  role  in 
the  making  of  foreign  policy  may  be  bringing  an  end  to  an  era  in  which  per- 
sons without  access  to  classified  information  were  often  made  to  feel  that  they 
•could  not  debate  foreign  policy  issues  on  a  par  with  oflScials  in  the  Executive 
Branch. 
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*  For  an  examination  of  the  question  of  executive  privilegre,  see  the  Congressional  Re- 
search Service  report,  "Executive  Privilege,  a  Brief  Survey,"  by  Majorie  Browne,  July  23, 
1971.  C.R.S.  Multilith  71-238F. 
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Basic  Documents  on  Security  Classification  of  Information  for 
National  Security  Purposes 

(Weston  Burnett,  research  assistant,  foreign  affairs,  division,  July  15,  1971) 

excutive  order  10501 — safeguarding  official  information 

Nov.  9,  1953,  18  F.R.  7049,  as  amended  by  Ex.  Ord.  No.  10816,  May  8,  1959, 
24  F.R.  3777;  Ex.  Ord.  No  10901,  Jan.  11,  1961,  26  F.R.  217;  Ex.  Ord.  No. 
10964,  Sept.  20,  1961,  26  F.R.  8932 ;  Ex.  Ord.  No.  10985,  Jan.  15,  1962,  27  F.R. 
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439:  Ex.  (Ird.  No.  11097,  Mar.  6,  1963,  28  F.R.  2225;  Ex.  Orel.  No.  11382.  Nov. 
28,  19G7,  32  F.R.  16247. 

Source:  U.S.  Laws,  Statutes,  etc.,  United  States  Code  Annotated.  St.  Paul, 
Minnesota;  West  Pnlilisliing  Company,  1927 — (Title  50,  War  and  National  De- 
fense,  Section  401,  i)a,ws  35-45). 

Section  1.  Classification  Categories.  Official  information  which  requires  pro- 
tection in  the  interests  of  national  defense  shall  be  limited  to  three  categories 
of  classiMcation,  which  in  descending  order  of  importance  shall  carry  one  of 
the  following  designations ;  Top  Secret,  Secret,  or  Confidential.  No  other  desig- 
nation shall  be  used  to  classify  defense  information,  including  military  infor- 
mation, as  requiring  protection  in  the  interests  of  national  defense,  except  as 
expressly  provided  by  statute.  These  categories  are  defined  as  follows  : 

(a)  Top  Secret.  Except  as  may  be  expressly  provided  by  statute,  tlie  use  of 
the  classification  Top  Secret  shall  be  authorized,  by  appropriate  authority,  only 
for  defense  information  of  material  which  requires  the  highest  degree  of  pro- 
tection. The  Top  Secret  Classification  shall  be  aiiplied  only  to  that  information 
of  material  the  defense  aspect  of  which  is  paramount,  and  the  imauthorized 
disclosure  of  which  could  result  in  exceptionally  grave  damage  to  the  Nation 
such  as  leading  to  a  definite  break  in  diplomatic  relations  alfecting  the  de- 
fense of  the  United  States,  an  armed  attack  against  the  United  States  or  its 
allies,  a  war,  or  the  compromise  or  military  or  defense  plans  or  intelligence 
operations,  or  scientific  or  technological  developments  vital  to  the  national  de- 
fense. 

(b)  Secret.  Except  as  may  be  expressly  provided  by  statute,  the  use  of  the 
classification  Secret  shall  be  authorized,  by  appropriate  authority,  only  for  de- 
fense information  or  material  the  unauthorized  disclosure  of  which  could  re- 
sult in  serious  damage  to  the  Nation,  such  as  by  jeopardizing  the  international 
relations  of  the  United  States,  endangering  the  effectiveness  of  a  program  of 
policy  of  vital  importance  to  the  national  defense,  or  compromising  imi)ortanL 
military  or  defense  plans,  scientific  or  technological  developments  important  to 
national  defense,  or  information  revealing  important  intelligence  operations. 

(c)  Confidential.  Except  as  may  be  expressly  provided  by  statute,  the  use  of 
the  classification  Confidential  shall  be  authorized,  by  appropriate  authority, 
only  for  defense  information  or  material  the  unauthorized  disclosure  of  which 
could  he  prejudicial  to  the  defense  interests  of  the  nation. 

Sec.  2.  Limitation  of  authority  to  classify.  The  authority  to  classify  defense 
information  or  material  luider  this  order  shall  be  limited  in  the  departments, 
agencies,  and  other  i;nits  of  the  executive  branch  as  hereinafter  specified. 

(a)  In  the  following  departments,  agencies,  and  Governmental  units,  having 
primary  responsibility  for  matters  pertaining  to  national  defense,  the  authority 
for  original  classification  of  information  or  material  under  this  order  may  be 
exercised  by  the  head  of  the  department,  agency,  or  Governmental  unit  con- 
cerned or  by  such  responsible  offices  or  employees  as  he,  or  his  representative, 
may  designate  for  that  purpose.  The  delegation  of  such  authority  to  classify 
shall  be  limited  as  severely  as  is  consistent  with  the  orderly  and  expeditious 
transaction  of  Government  business. 

The  White  House  Office,  President's  Science  Advisory  Committee,  Bureau  of 
the  Budget,  Council  of  Economic  Advisers,  National  Security  Council.  Central 
Intelligence  Agency,  Department  of  State,  Department  of  the  Treasury,  De- 
partment of  Defense,  Department  of  the  Army,  Department  of  the  Navy,  De- 
l)artment  of  the  Air  Force,  Department  of  Justice,  Department  of  Commerce, 
Department  of  Labor.  Department  of  Transportation,  Atomic  Energy  Commis- 
sion. Canal  Zone  Government,  Federal  Communications  Commission.  Federal 
Radiation  Council,  General  Services  Administration,  Interstate  Commerce  Com- 
mission, National  Aeronautics  and  Space  Administration,  National  Aeronatuics 
and  Space  Council,  United  States  Civil  Service  Commission,  United  States  In- 
formation Agency,  Agency  for  International  Development,  Office  of  Emergency 
Planning,  Peace  Corps,  President's  Foreign  Intelligence  Advisory  Board,  United 
States  Arms  Control  and  Disarmament  Agency.  Export-Import  Bank  of  Wash- 
ington, Office  of  Science  and  Technology,  The  Special  Representative  for  Trade 
Negotiations. 

(b)  In  the  following  departments,  agencies,  and  Government  units,  having 
partial  but  not  primary  responsibility  for  matters  pertaining  to  national  de- 
fense, the  authority  for  original  classification  of  information  or  material  under 
this  order  shall  lie  exercised  only  by  the  head  of  the  department,  agency,  or 
Governmental  Unit  without  delegation : 
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Post  Office  Department,  Department  of  the  Interior,  Department  of  Agricul- 
ture, Department  of  Health,  Education,  and  Welfare,  Civil  Aeronautics  Board. 
Federal  Power  Commission,  National  Science  Foundation,  Panama  Canal  Com- 
pany, Renegotiation  Board,  Small  Business  Administration,  Subversive  Activi- 
ties Control  Board,  Tennessee  Valley  Authority,  Federal  Maritime  Commission, 
Subversive  Activities  Control  Board. 

(c)  Any  agency  or  unit  of  the  executive  branch  not  named  herein,  and  any 
such  agency  or  unit  which  may  be  established  hereafter,  shall  be  deemed  not 
to  have  authority  for  original  classification  of  information  or  material  under 
this  order,  except  as  such  authority  may  be  specifically  conferred  upon  any 
such  agency  or  unit  hereafter. 

See.  3.  Classification.  Persons  designated  to  have  authority  for  original  clas- 
sification of  information  or  material  which  requires  protection  in  the  interests 
of  national  defense  under  this  order  shall  be  held  responsible  for  its  proper 
classification  in  accordance  with  the  definitions  of  the  three  categories  in  sec- 
tion 1,  hereof.  Unnecessary  be  scrupulously  avoided.  The  following  special 
rules  shall  be  observed  in  classification  of  defense  information  or  material : 

(a)  Documents  in  General.  Documents  shall  be  classified  according  to  their 
own  content  and  not  necessarily  according  to  their  relationship  to  other  docu- 
ments. References  to  classified  material  which  do  not  reveal  classified  defense 
information  shall  not  be  classified. 

(b)  Physically  Connected  Documents.  The  Classification  of  a  file  or  group  of 
physically  connected  documents  shall  be  at  least  as  high  as  that  of  the  most 
highly  classified  document  therein.  Documents  separated  from  the  file  or  group 
shall  be  handled  in  accordance  with  their  individual  defense  classification. 

(c)  Multiple  Classification.  A  document,  product,  or  substance  shall  bear  a 
classification  at  least  as  high  as  that  of  its  highest  classified  component.  The 
document,  product,  or  substance  shall  bear  only  one  over-all  classification,  not- 
withstanding that  pages,  paragraphs,  sections,  or  components  thereof  bear  dif- 
ferent classifications. 

(d)  Transmittal  Letters.  A  letter  transmitting  defense  information  shall  be 
classified  at  least  as  high  as  its  highest  classified  enclosure. 

(e)  Information  Originated  by  a  Foreign  Government  or  Organization.  De- 
fense information  of  a  classified  nature  furnished  to  the  United  States  by  a 
foreign  government  or  international  organization  shall  be  assigned  a  classifica- 
tion which  will  assure  a  degree  of  protection  equivalent  to  or  greater  than 
that  required  by  the  government  or  international  organization  which  furnished 
the  information. 

Sec.  4.  Declassification,  Downgrading,  or  Upgrading.  When  classified  infor- 
mation or  material  no  longer  requires  its  present  level  of  protection  in  the  de- 
fense interest,  it  shall  be  downgraded  or  declassified  in  order  to  preserve  the 
effectiveness  and  integrity  of  the  classification  system  and  to  eliminate  classifi- 
cations of  information  or  material  which  no  longer  require  classification  pro- 
tection. Heads  of  Departments  or  agencies  originating  classified  information  or 
material  shall  designate  persons  to  be  responsible  for  continuing  review  of  such 
classified  information  or  material  on  a  document-by-document,  category,  project, 
program,  or  other  systematic  basis,  for  the  purpose  of  declassifying  or  downgrad- 
ing whenever  national  defense  considerations  permit,  and  for  receiving  requests 
for  such  review  from  all  sources.  However,  Restricted  Data  and  material  for- 
merly designated  as  Restricted  Data  shall  be  handled  only  in  accordance  with 
subparagraph  4(a)  (1)  below  and  section  13  of  this  order.  The  following  special 
rules  shall  be  observed  with  respect  to  changes  of  classification  of  defense  in- 
formation or  material,  including  information  or  material  heretofore  classified : 

(a)  Automatic  Changes.  In  order  to  insure  uniform  procedures  for  auto- 
matic changes,  heads  of  departments  and  agencies  having  authority  for  origi- 
nal classification  of  information  or  material  as  set  forth  in  section  2  shall 
categorize  such  classified  information  or  material  into  the  following  Groups : 

(1)  Group  1.  Information  or  material  originated  by  foreign  governments  or 
international  organizations  and  over  which  the  United  States  Government  has 
no  jurisdiction  information  or  material  provided  for  by  statutes  such  as  the 
Atomic  Energy  Act  [section  201]  et  seq.  of  Title  42.  The  Public  Health  and 
Welfare  and  information  or  material  requiring  special  handling,  such  as  intel- 
ligence and  cryptography.  This  information  and  material  is  excluded  from  au- 
tomatic downgrading  or  declassification. 

(2)  Group  2.  Extremely  sensitive  information  or  material  which  the  head  of 
the  agency  or  his  designers  exempt  on  an  individual  basis,  from  automatic 
downgrading  and  declassification. 
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(3)  Group  3.  Information  or  material  which  warrants  some  degree  or  classifica- 
tion for  an  indefinite  period.  Such  information  or  material  shall  become  auto- 
matically downgraded  at  12-year  intervals  until  the  lowest  classification  is 
reached,  but  shall  not  become  automatically  declassified. 

(4)  Group  4.  Information  or  material  which  does  not  quality  for,  or  is  not 
assigned  to,  one  of  the  first  three  groups.  Such  information  or  material  shall 
become  automatically  downgraded  at  three-year  intervals  until  the  lowest  clas- 
sification is  reached,  and  shall  be  automatically  declassified  twelve  years  after 
date  of  issuance. 

To  the  fullest  extent  practicable,  the  classifying  authority  shall  indicate  on 
the  information  or  material  at  the  time  of  original  classification  if  it  can  be 
downgraded  or  declassified  at  an  earlier  date,  or  if  it  can  be  downgraded  or 
declassified  after  a  specified  event,  or  upon  the  removal  of  classified  attach- 
ments or  enclosures.  The  heads,  or  their  designees,  of  departments  and  agen- 
cies in  possession  of  defense  information  or  material  classified  pursuant  to  this 
order,  but  not  bearing  markings  for  automatic  downgrading  or  declassification, 
are  hereby  authorized  to  mark  or  designate  for  automatic  downgrading  or  de- 
classification such  information  or  material  in  accordance  with  the  rules  or 
regulations  established  by  the  department  or  agency  that  originally  classified 
such  information  or  material. 

(b)  Non-Automatic  Changes.  The  person  designated  to  receive  requests  for 
review  of  classified  material  may  downgrade  or  declas-^ify  such  material  when 
circumstances  no  longer  warrant  its  retention  in  its  original  classification  pro- 
vided the  consent  of  the  appropriate  classifying  authority  has  been  obtained. 
The  downgrading  of  declassification  of  extracts  from  or  paraphrases  of  classified 
documents  shall  also  require  the  consent  of  the  appropriate  classifying  authority 
unless  the  agency  making  such  extracts  knows  positively  that  they  warrant  a 
classification  lower  than  that  of  the  document  from  which  extracted,  or  that 
they  are  not  classified. 

(c)  Material  OflBcially  Transferred.  In  the  case  of  material  transferred  by 
or  pursuant  to  statute  or  Executive  order  from  one  statute  or  Executive  order 
from  one  department  or  agency  to  another  for  the  latter's  use  and  as  part  of 
its  official  files  or  property,  as  distinguished  from  transfers  merely  for  pur- 
poses of  storage,  the  receiving  department  or  agency  shall  be  deemed  to  be  the 
classifying  authority  for  all  purposes  under  this  order,  including  declassifica- 
tion and  downgrading. 

(d)  Material  Not  Ofiicially  Transferred.  When  any  department  or  agency 
has  in  its  posses.sion  any  classified  matei"ial  which  has  become  five  years  old, 
and  it  appears  (1)  that  such  material  originated  in  an  agency  which  has  since 
become  defunct  and  whose  files  and  other  property  have  not  been  ofiicially 
transferred  to  another  department  or  agency  within  the  meaning  of  subsection 
(c)  above,  or  (2)  that  it  is  impossible  for  the  possessing  department  or  agency 
to  identify  the  originating  agency,  and  (3)  a  review  of  the  material  indicates 
that  it  should  be  downgraded  or  declassified,  the  said  possessing  department  or 
agency  shall  have  power  to  declassify  or  downgrade  such  material.  If  it  ap- 
pears probable  that  another  department  or  agency  may  have  a  substantial  in- 
terest in  whether  the  classification  of  any  particular  information  should  be 
maintained,  the  possessing  department  or  agency  shall  not  exercise  the  power 
conferred  upon  it  by  this  subsection,  except  with  the  consent  of  the  other  de- 
partment or  agency,  until  thirty  days  after  it  has  notified  such  other  depart- 
ment or  agency  of  the  nature  of  the  material  and  of  its  intention  to  declassify 
or  downgrade  the  same.  During  such"  thirty -day  period  the  other  department  or 
agency  may,  if  it  so  desires,  express  its  objections  to  declassifying  or  down- 
grading the  particular  material,  but  the  power  to  make  the  ultimate  decision 
shall  reside  in  the  possessing  department  or  agency. 

(e)  Information  or  Material  Transmitted  by  Electrical  Means.  The  down- 
grading or  declassification  or  classified  information  or  material  transmitted  by 
electrical  means  shall  be  accomplished  in  accordance  with  the  procedures  de- 
scribed above  unless  specifically  prohibited  by  the  originating  department  or 
agency.  Unclassified  information  or  material  which  is  transmitted  in  encrypted 
form  shall  be  safeguarded  and  handled  in  accordance  with  the  regulations  of 
the  originating  department  or  agency. 

(f)  Downgrading.  If  the  recipient  of  classified  material  believes  that  it  has 
been  classified  too  highly,  he  may  make  a  request  to  the  reviewing  official  who 
may  downgrade  or  declassify  the  material  after  obtaining  the  consent  of  the 
appropriate  classifying  authority. 
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(g)  Upgrading.  If  the  recipient  of  nnclassified  information  or  material  lie- 
lieves  that  it  should  be  classified,  or  if  the  recipient  of  classified  infoi-mation 
or  material  believes  that  its  classification  is  not  sufficiently  protective,  it  shall 
be  safeguarded  in  accordance  with  the  classification  deemed  appropriate  and  a 
request  made  to  the  reviewing  official,  who  may  classify  the  information  or 
material  or  upgrade  the  classification  after  obtaining  the  consent  of  the  appro- 
priate classifying  authority.  The  date  of  this  action  shall  constitute  a  new 
date  of  origin  insofar  as  the  downgrading  or  declassification  schedule  (para- 
graph  (a)    above)   is  concerned. 

(h)  Departments  and  Agencies  Which  Do  Not  Have  Authority  for  Original 
Classification.  The  provisions  of  this  section  relating  to  the  declassification  of 
defense  information  or  material  shall  apply  to  departments  or  agencies  which 
do  not,  under  the  terms  of  this  oi'der,  have  authority  for  original  classification 
of  information  or  material,  but  which  have  formerly  classified  information  or 
material  pursuant  to  Executive  Order  No.  10290  of  September  24,  1951. 

(1)  Notification  of  Change  in  Classification.  In  all  cases  in  which  action  is 
taken  by  the  reviewing  official  to  downgrade  or  declassify  earlier  than  called 
for  by  the  automatic  downgrading  declassification  stamp,  the  reviewing  official 
shall  promptly  noiify  all  addresses  to  whom  the  information  or  material  was 
originally  transmitted.  Recipients  of  original  information  or  material,  upon  re- 
ceipt of  notification  of  change  in  classification,  shall  notify  addresses  to  whom 
they  have  transmitted  the  classified  information  or  material. 

Sec.  5.  Marking  of  Classified  Material.  After  a  determination  of  the  proper 
defense  classification  to  be  assigned  has  been  made  in  accordance  with  the  pro- 
visions of  this  order  the  classified  material  shall  be  marked  as  follows : 

(a)  Downgrading-Declassification  Markings.  At  the  time  of  origination,  all 
classified  information  or  material  shall  be  marked  to  indicate  the  downgrad- 
ing-declassification  schedule  to  be  followed  in  accordance  with  paragraph  (a) 
section  4  of  this  order. 

(b)  Bound  Documents.  The  assigned  defense  classification  on  bound  docu- 
ments, such  as  books  or  pamphlets,  the  pages  of  which  are  permanently  and 
securely  fastened  together,  shall  be  conspicuously  marked  or  stamped  on  the 
outside  of  the  front  cover,  on  the  title  page,  on  the  first  page,  on  the  back 
page  and  on  the  outside  of  the  back  cover.  In  each  case  the  markings  shall  be 
applied  to  the  top  and  bottom  of  the  page  or  cover. 

(c)  Unbound  Documents.  The  assigned  defense  classification  on  unbound 
documents,  such  as  letters,  memoranda,  reports,  telegrams,  and  other  similar 
documents,  the  pages  of  wliich  are  not  permanently  and  securely  fastened  to- 
gether, shall  be  conspicuously  marked  or  stamped  at  the  top  and  bottom  of 
each  page,  in  such  manner  that  the  marking  will  be  clearly  visible  when  the 
pages  are  clipped  or  stapled  together. 

(d)  Charts.  Maps  and  Drawings.  Classified  charts,  maps,  and  drawings  shall 
carry  the  defense  classification  marking  under  the  legend,  title  block,  or  scale 
in  such  manner  that  it  will  be  reproduced  on  all  copies  made  therefrom.  Such 
classification  shall  also  be  marked  at  the  top  and  bottom  in  each  instance. 

(e)  Photographs,  Films  and  Recoi'dings.  Classified  photographs,  films,  and 
recordings,  and  their  containers,  shall  be  conspicu(msly  and  appropriately 
marked  with  the  assigned  defense  classification. 

(f)  Producis  or  Substances.  The  assigned  defense  classification  shall  be  con- 
spicuously marked  on  classified  products  or  substances,  if  possible,  and  on 
their  containers,  if  possible,  or,  if  the  article  or  container  cannot  be  marked, 
written  notification  of  such  classification  shall  be  furnished  to  recipients  of 
such  products  or  substances. 

(g)  Reproductions.  All  copies  of  reproductions  of  classified  material  shall  be 
appropriately  marked  or  stamped  in  the  same  manner  as  the  original  thereof. 

(h)  Unclassified  Material.  Normally,  unclassified  material  shall  not  be 
marked  or  stamped  Unclassified  unless  it  is  essential  to  convey  to  a  recipient 
of  such  material  that  it  has  been  examined  specifically  with  a  view  to  impos- 
ing a  defense  classification  and  has  been  determined  not  to  require  such  classi- 
fication. 

(i)  Change  or  Removal  of  Classification.  "Whenever  classified  material  is  de- 
classified, downgraded,  or  upgraded,  the  material  shall  be  marked  or  stamped 
in  a  prominent  place  to  reflect  the  change  in  classification,  the  authority  for 
the  action,  the  date  of  action,  and  the  identify  of  the  person  or  unit  taking  the 
action.  In  addition,  the  old  classification  marking  shall  be  cancelled  and  the 
new  classification  (if  any)  substituted  therefor.  Automatic  change  in  classifica- 
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tion  sluill  be  indicated  by  the  appropriato  classifying  autliority  tlirougli  mark- 
ing or  stamping  in  a  prominent  place  to  reflect  information  specified  in  subsec- 
tion 4    (n)    hereof. 

(j)  Material  Furnished  Persons  not  in  the  Executive  Branch  of  the 
Government.  When  classified  material  affecting  tlie  national  del'en.so  is  fur- 
nished authorized  persons,  in  or  out  of  Federal  service,  other  than  those  in  the 
executive  branch,  the  foHowing  notation,  in  addition  to  tlie  assigned  classifica- 
tion marking,  shall  whenever  practicable  be  placed  on  the  material,  on  its  con- 
tainer, or  on  the  written  notification  of  its  assigned  classification : 

This  material  contains  information  afiiecting  the  national  defense  of  the 
United  States  within  the  meaning  of  the  espionage  laws,  Title  18,  U.S.C.  Sees. 
703  and  704,  the  transmission  or  revelation  of  which  in  any  manner  to  an  un- 
autliorized  person  is  prohibited  by  law. 

I'se  of  alternative  marking  concerning  "Restricted  Data"  as  defined  by  the 
Atomic  Energy  Act  [sections  1801-1810  of  Title  42]  is  authorized  when  appro- 
priate. 

Sec.  G.  Custody  and  Safekeeping.  The  possession  or  use  of  classified  defense 
information  or  material  shall  be  limited  to  locations  where  facilities  for  secure 
storage  or  protection  thereof  are  available  by  means  of  which  unauthorized 
l)ersons  are  prevented  from  gaining  access  thereto.  Whenever  such  information 
or  material  is  not  under  the  personal  supervision  of  its  custodian,  whether 
during  or  outside  of  working  hours,  the  following  means  shall  be  taken  to  pro- 
tect it: 

(a)  Storage  of  Top  Secret  Information  and  Material.  As  a  minimum.  Top 
Secret  defense  information  and  material  shall  be  stored  in  a  safe  or  safe-type 
steel  file  container  having  a  three-position  dial  type  combination  lock,  and  being 
of  such  weight,  size,  construction,  or  installation  as  to  minimize  the  possibility 
of  unauthorized  access  to,  or  the  physical  theft  of  such  information  and  mate- 
rial. The  head  of  a  department  or  agency  may  approve  other  storage  facilities 
which  afford  equal  protection,  such  as  an  alarmed  area,  a  vault,  a  vault-type 
room,  or  an  area  under  continuous  surveillance. 

(b)  Storage  of  Secret  and  Confidential  Information  and  Material.  As  a  mini- 
mum. Secret  and  Confidential  defense  information  and  material  may  be  stored 
in  a  manner  authorized  for  Top  Secret  information  and  material,  or  in  steel 
file  cabinets  equipped  with  steel  lockbar  and  a  changeable  three-combination 
dial-tyi)e  padlock  or  in  other  storage  facilities  which  afford  equal  protection 
and  which  are  authorized  by  the  head  of  the  department  or  agency. 

(c)  Storage  or  Protection  Equipment.  Whenever  new  security  storage  equip- 
ment is  procured,  it  should,  to  the  maximum  extent  practicable,  be  of  the  type 
designated  as  security  filing  cabinets  on  the  Federal  Supply  Schedule  of  the 
General  Services  Administration. 

(d)  Other  Classified  Material.  Heads  of  departments  and  agencies  shall  pre- 
scribe such  protective  facilities  as  may  be  necessary  in  their  departments  or 
agencies  for  material  originating  under  statutory  provisions  requiring  protec- 
tion of  certain  information. 

(e)  Changes  of  Lock  Combinations.  Combinations  on  locks  of  safekeeping 
equipment  shall  be  changed,  only  by  persons  having  appropriate  security  clear- 
ance, whenever  such  equipment  is  placed  in  use  after  procurement  from  the 
manufacturer  or  other  sources,  whenever  a  person  knowing  the  combination  is 
transferred  from  the  office  to  which  the  equipment  is  assigned,  or  whenever 
the  combination  has  been  subjected  to  compromise,  and  at  least  once  every 
year.  Knowledge  of  combinations  shqll  be  limited  to  the  minimum  number  of 
persons  necessary  for  operating  purposes.  Records  of  combinations  shall  be 
classified  no  lower  than  the  highest  category  of  classified  defense  material  au- 
thorized for  storage  in  the  safekeeping  equipment  concerned. 

(f)  Custodian's  Responsibilities.  Custodians  of  classified  defense  material 
shall  be  responsible  for  providing  the  best  possible  protection  and  accountabil- 
ity for  such  material  at  all  times  and  particularly  for  securely  locking  classi- 
fied material  in  approved  safekeeping  equipment  whenever  it  is  not  in  use  or 
under  direct  supervision  of  authorized  employees.  Custodians  shall  follow  pro- 
cedures which  insure  that  unauthorized  persons  do  not  gain  access  to  classifi- 
fied  defense  information  or  material  by  sight  or  sound,  and  classified  informa- 
tion shall  not  be  discussed  with  or  in  the  presence  of  unauthorized  persons. 

(g)  Telephone  Conversations.  Defense  information  classified  in  the  three 
categories  under  the  provisions  of  this  order  shall  not  be  revealed  in  telephone 
conversitions,  except  as  may  be  authorized  under  section  8  hereof  with  respect 
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to  the  transmission  of  Secret  and  Confidential  material  over  certain  military 
communications  circuits. 

(h)  Loss  or  Subjection  to  Compromise.  Any  person  in  the  executive  branch 
who  has  knowledge  of  the  loss  or  possible  subjection  to  compromise  of  classi- 
fied defense  information  shall  promptly  report  the  circumstances  to  a  desig- 
nated ofiicial  of  his  agency,  and  the  latter  shall  take  appropriate  action  forth- 
with, including  advice  to  the  originating  department  or  agency. 

Sec.  7.  Accountability  and  Di.<semination.  Knowledge  or  possession  of 
classified  defense  information  shall  be  permitted  only  to  persons  whose  official 
duties  require  such  access  in  the  interest  of  promoting  national  defen.se  and 
only  if  they  have  been  determined  to  be  trustworthy.  Proper  control  of  dissem- 
ination of  classified  defense  information  shall  be  maintained  at  all  times,  in- 
cluding good  accountability  records  of  classified  defense  information  docu- 
ments, and  severe  limitation  on  the  number  of  such  documents  originated  as 
well  as  the  number  of  copies  of  classified  defen.se  information  documents  shall 
be  kept  to  a  minimum  to  decrease  the  risk  of  ccmipromise  of  the  information 
contained  in  such  documents  and  the  financial  burden  on  the  Government  in 
protecting  such  documents.  The  following  special  rules  shall  be  observed  in 
connection  with  accountability  for  and  dissemination  of  defense  information  or 
material : 

(a)  Accountability  Procedures  Heads  of  departments  and  agencies  shall  pre- 
scribe such  accountability  procedures  as  are  necessary  to  control  effectively  the 
dissemination  of  classified  defense  information,  with  particularly  severe  control 
on  material  classified  Top  Secret  under  this  order.  Top  Secret  Control  Officers 
shall  be  designated,  as  required,  to  receive,  maintain  accountability  registers 
of,  and  dispatch  Top  Secret  material. 

(b)  Dissemination  Outside  the  Executive  Branch,  Classified  defense  informa- 
tion shall  not  be  disseminated  outside  the  executive  branch  except  under  condi- 
tions and  through  channels  authorized  by  the  head  of  the  disseminating  de- 
partment or  agency,  even  though  the  person  or  agency  to  which  dissemination 
of  such  information  is  proposed  to  be  made  may  have  been  solely  or  partly 
responsible  for  its  production. 

(c)  Information  Originating  in  Another  Department  or  Agency.  Except  as 
otherwise  provided  by  section  102  of  the  National  Security  Act  of  July  26, 
1947,  c.  343,  61  Stat.  498,  as  amended,  [section  403  of  this  title],  classified  de- 
fense information  originating  in  another  department  or  agency  shall  not  be 
disseminated  outside  the  receiving  department  or  agency  without  the  consent 
of  the  originating  department  or  agency.  Documents  and  material  c<mtaining 
defense  information  which  are  classified  Top  Seci'et  or  Secret  shall  not  be  re- 
produced without  the  consent  of  the  originating  department  or  agency. 

Sec.  8.  Transmis.sion.  For  transmission  outside  of  a  department  or  agency, 
classified  defense  material  of  the  three  categories  originated  under  the  provi- 
sions of  this  order  shall  be  prepared  and  transmitted  as  follows  : 

(a)  Preparation  for  Transmis.sion.  Such  material  shall  be  enclosed  in  opaque 
inner  and  outer  covers.  The  inner  cover  shall  be  a  sealed  wrapper  or  envelope 
plainly  marked  with  the  assigned  classification  and  address.  The  outer  cover 
shall  be  sealed  and  addressed  with  no  indication  of  the  classification  of  its 
cimtents.  A  receipt  form  shall  be  attached  to  or  enclosed  in  the  inner  cover, 
except  that  Confidential  material  shall  require  a  receipt  only  if  the  sender 
deems  it  necessary.  The  receipt  form  sliall  identify  the  addressor.  addressee, 
and  the  document,  but  shall  contain  no  clas.sified  information.  It  shall  be 
signed  by  the  proper  recipient  and  returned  to  the  sender. 

(b)  Transmitting  Top  Secret  Material.  The  transmission  of  Top  Secret  mate- 
rial shall  be  effected  preferabiy  by  direct  contact  of  officials  concerned,  or.  al- 
ternatively, by  specifically  designated  personnel,  by  State  Department  diplo- 
matic pouch,  by  a  messenger-courier  system  especially  created  for  that 
purpose,  or  by  electric  means  in  encrypted  form ;  or  in  the  case  of  information 
transmitted  by  the  Federal  Bureau  of  Investigation  .such  means  of  transmission 
may  be  used  as  are  currently  approved  by  the  Director,  Federal  Bureau  of  In- 
vestigation, unless  express  reservation  to  the  contrary  is  made  in  exceptional 
cases  by  the  originating  agency. 

(c)  Transmitting  Secret  Information  and  Materia!.  Secret  information  and 
material  shall  he  transmitted  within  and  between  the  forty-eight  contiguous 
States  and  the  District  of  Columbia,  or  wholly  within  Alaska,  Hawaii,  th.e 
Commfinwealth  of  Puerto  Rico,  or  a  United  States  possession,  by  one  of  the 
means  established  for  Top  Secret  information  and  material,  by  authorized  (ou- 
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rier,  by  United  States  registered  mail,  or  by  the  use  of  protective  services  pro- 
vided by  commercial  carriers,  air  or  surface,  under  such  conditions  as  may  be 
prescribed  by  the  head  of  the  department  or  agency  concerned.  Secret  informa- 
tion and  material  may  be  transmitted  outside  those  areas  by  one  of  the  means 
established  for  Top  Secret  information  and  material,  by  commanders  or  mas- 
ters of  vessels  of  United  States  registry,  or  by  the  United  States  registered 
mail  through  Army,  Navy,  Air  Force,  or  United  States  civil  postal  facilities; 
provided  that  the  information  or  material  does  not  at  any  time  pass  out  of 
United  States  Government  control  and  does  not  pass  through  a  foreign  postal 
system.  For  the  purposes  of  this  section  registered  mail  in  the  custody  of  a 
transporting  agency  of  the  United  States  Post  Office  is  considered  within 
United  States  Government  control  unless  the  transporting  agent  is  foreign  con- 
trolled or  operated.  Secret  information  and  material  may,  however,  be  trans- 
mitted between  United  States  Government  or  Canadian  Government  installa- 
tions, or  both,  in  the  forty-eight  contiguous  States,  the  District  of  Columbia, 
Alaska,  and  Canada  by  United  States  and  Canadian  registered  mail  with  regis- 
tered mail  receipt.  Secret  information  and  material  may  also  be  transmitted 
over  communications  circuits  in  accordance  with  regulations  promulgated  for 
such  purpose  by  the  Secretary  of  Defense. 

(d)  Transmitting  Confidential  Information  and  Material.  Confidential  infor- 
mation and  material  shall  be  transmitted  within  the  forty-eight  contiguous 
States  with  the  District  of  Columbia,  or  wholly  within  Alaska,  Hawaii,  the 
Commonwealth  of  Puerto  Rico,  or  a  United  States  possession,  by  one  of  the 
means  established  for  higher  classifications,  or  by  certified  or  first-class  mail. 
Outside  those  areas  Confidential  information  and  material  shall  be  transmitted 
in  the  same  manner  as  authorized  for  higher  classifications. 

(e)  Within  an  Agency.  Preparation  of  classified  defense  material  for  trans- 
mission, and  transmission  of  it,  within  a  department  or  agency  shall  be  gov- 
erned by  regulations,  issued  by  the  head  of  the  department  or  agency,  insuring 
a  degree  of  security  equivalent  to  that  outlined  above  for  transmission  outside 
a  department  or  agency. 

Sec.  9.  Disposal  and  Destruction.  Documentary  record  material  made  or  re- 
ceived by  a  department  or  agency  in  connection  with  transaction  of  public 
business  and  preseiwed  as  evidence  of  the  organization,  functions,  policies,  op- 
erations, decisions,  procedures  or  other  activities  of  any  department  or  agency 
of  the  Government,  or  l)ecause  of  the  informational  value  of  the  data  con- 
tained therein,  may  be  destroyed  only  in  accordance  with  the  act  of  July  7, 
194.S,  p.  192,  57  Stat.  .380.  as  amended  (sections  366-380  of  Title  44).  Nonr<>cord 
classified  material,  consisting  of  extra  copies  and  duplicates  including  short- 
hand notes,  preliminary  drafts,  used  carbon  paper,  and  other  material  of  simi- 
lar temporary  nature,  may  be  destroyed,  under  procedures  established  by  the 
head  of  the  department  or  agency  which  meet  the  following  requirements,  as 
soon  as  it  has  served  its  purpose : 

(a)  Methods  of  Destruction.  Classified  defense  material  shall  be  destroyed 
by  burning  in  the  presence  of  an  appropriate  official  or  by  other  methods  au- 
thorized by  the  head  of  an  agency  provided  the  resu.lting  destruction  is  equally 
complete. 

(b)  Records  of  Destruction.  Appropriate  accountability  records  maintained 
in  the  department  or  agency  shall  reflect  the  destruction  of  classified  defense 
material. 

Sec.  10.  Orientation  and  Inspection.  To  promote  the  basic  ptirposes  of  this 
order,  heads  of  those  departments  and  agencies  originating  or  handling  classi- 
fied defense  information  shall  designate  experienced  persons  to  coordinate  and 
supervise  the  activities  applicable  to  their  departments  or  agencies  under  this 
order.  Persons  so  designated  shall  maintain  active  training  and  orientation 
programs  for  employees  concerned  v/ith  classified  defense  information  to  im- 
press each  such  employee  with  his  individual  responsibility  for  exercising  vigi- 
lance and  care  in  complying  with  the  provisions  of  this  order.  Such  persons 
shall  be  authorized  on  behalf  of  the  heads  of  the  depai'tments  and  agencies  to 
establish  adequate  and  active  inspection  programs  to  the  end  that  the  provi- 
sions of  this  order  are  administered  effectively. 

Sec.  11.  Interpretation  of  Regulations  by  the  Attorney  General.  Tb.e  Attorney 
General,  upon  request  of  the  head  of  a  department  or  agency  or  his  duly  des- 
ignated representative,  shall  personally  or  through  authorized  representatives 
of  tie  Department  of  Justice  render  an  interpretation  of  these  regulations  in 
conn?ction  w'th  any  problems  arising  out  of  their  administration. 
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Sec.  12.  Statutory  Requirements.  Nothing  in  this  order  shall  be  construed  to 
authorize  the  dissemination,  handling  or  transmission  of  classified  information 
contrary  to  the  provisions  of  any  statute. 

Sec.  l.S.  '-Re-stricted  Data."  Material  Formerly  Designated  as  "Restricted 
Data,"  Communications  Intelligence  and  Cryptography,  (a)  Nothing  in  this 
)rder  shall  supersede  any  requirements  made  by  or  under  the  Atomic  Energy 
A.ct  of  August  30,  1954,  as  amended  (section  2011  et  seq.  of  Title  42,  The  Pub- 
lic Health  and  Welfare).  "Restricted  Data,"  and  material  formerly  designated 
as  "Restricted  Data,"  shall  be  handled,  protected,  classified,  downgraded,  and 
declassified  in  conformity  with  the  provisions  of  the  Atomic  Energy  Act  of 
1954,  as  amended,  and  the  regulations  of  the  Atomic  Energy  Commission. 

(b)  Nothing  in  this  order  shall  prohibit  any  special  I'equirements  that  the 
originating  agency  or  other  appropriate  authority  may  impose  as  to  communica- 
tions intelligence,  cryptography,  and  matters  related  thereto. 

Sec.  14.  Combat  (>perati(*ns.  The  provisions  of  this  order  with  regard  to  dis- 
semination, transmission,  or  safekeeping  of  classified  defense  information  or 
material  may  be  so  modified  in  connection  with  combat  or  combat-related  oper- 
ations as  the  Secretary  of  Defense  may  by  regulations  prescribe. 

Sec.  l~j.  Exceptional  Cases.  When,  in  an  exceptional  case,  a  person  or  agency 
not  authorized  to  classify  defense  information  originates  information  which  is 
believed  to  require  classification,  such  person  or  agency  shall  protect  that  in- 
formation in  the  manner  prescribed  by  this  order  for  that  ca'-egory  of  classi- 
fied defense  information  into  which  it  is  believed  to  fall,  and  shall  transmit 
the  information  fortliwith,  under  appropriate  safeguards,  to  the  department, 
agency,  or  person  having  both  the  authority  to  classify  information  and  a  di- 
rect oflicial  interest  in  the  information,  agency,  or  person  to  which  the  infor- 
mation would  be  transmitted  in  the  ordinary  course  of  business),  with  a  re- 
quest that  such  department,  agency,  or  person  classify  the  information. 

Historical  Research.  As  an  exception  to  the  standard  for  access  ijrescribed  in 
the  first  sentence  of  section  7,  but  subject  to  all  other  provisions  of  this  order, 
the  head  of  an  agency  may  permit  persons  outside  the  executive  branch 
performing  functions  in  connection  with  historical  research  projects  to  have 
access  to  classified  defense  information  originated  within  his  agency  if  he  de- 
termines that:  (a)  access  to  the  information  will  be  clearly  consistent  with 
the  interests  of  national  defense,  and  (b)  the  person  to  be  granted  access  is 
trustworthy :  Provided  that  the  head  of  the  agency  shall  take  appropriate 
steps  to  assure  that  classified  information  is  not  published  or  otherwise  com- 
liromised. 

Sec.  16.  Review  to  Insure  That  Information  is  Not  Improperly  Withheld 
Hereunder.  The  President  shall  designate  a  member  of  his  staff  who  shall  re- 
ceive, consider,  and  taken  action  upon,  suggestions  or  complaints  from  non- 
Government  sources  relating  to  the  operation  of  this  order. 

Sec.  17.  Review  to  Insure  Safeguarding  of  Classified  Defense  Information. 
The  National  Security  Coimcil  shall  conduct  a  continuing  review  of  tlie  imple- 
mentation of  this  order  to  insure  that  classified  defense  information  is  prop- 
erly safeguarded,  in  conformity  herewith. 

Sec.  18.  Review  W^ithin  Departments  and  Agencies.  The  head  of  each  depart- 
ment and  agency  shall  designate  a  member  or  members  of  his  staff  who  shall 
conduct  a  continuing  review  of  the  implementation  of  this  order  within  the  de- 
partment or  agency  concerned  to  insure  that  no  information  is  withheld  here- 
under which  the  people  of  the  United  States  have  a  right  to  know,  and  to  in- 
.nire  that  classified  defense  information  is  properly  safeguarded  in  conformity 
herewith. 

Sec.  19.  Unauthorized  Disclosure  by  Government  Personnel.  The  liead  of 
each  department  and  agency  is  directed  to  take  prompt  and  stringent  adminis- 
trative action  against  any  officer  or  employee  of  the  United  States,  at  any 
level  of  employment,  determined  to  have  been  knowingly  responsible  for  any 
release  or  disclosure  of  classified  defense  information  or  material  except  in  the 
manner  authoi'ized  by  this  order,  and  where  a  violation  of  criminal  statutes 
may  be  involved,  to  refer  promptly  to  the  Department  of  Justice  any  such 
ease. 

Sec.  20.  Revocation  of  Executive  Order  No.  10200.  Executive  Order  No.  10290 
oC  September  24.  1951  (set  out  as  a  note  under  this  section)  is  revoked  as  of 
the  effective  date  of  this  order. 

Sec.  21.  Effective  Date.  This  order  shall  become  effective  on  December  15, 
1953. 
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INDUSTRY 

Feb.  23,  19G0,  25  F.  R.  1953,  as  amended  by  Ex.  Ord.  No.  10909,  Jan.  IS,  19G1, 
20  F.R.  508 ;  Ex.  Ord.  No.  11382.  Nov.  28,  1967,  32  F.R.  16247. 

Whereas  it  is  mandatory  that  the  United  States  protect  itself  against  Iiostile 
or  destructive  activities  by  preventing  unauthorized  disclosures  of  classified  in- 
formation relating  to  the  national  defense  ;  and 

Whereas  it  is  a  fundamental  principle  of  oiir  Government  to  protect  the  in- 
terests of  individuals  against  unreasonable  or  unwarranted  encroachment ;  and 
Whereas  I  find  that  the  provisions  and  procedures  prescribed  by  this  order 
are  necessary  to  assure  the  preservation  of  the  integrity  of  classified  defense 
information  and  to  protect  the  national  interest ;  and 

Whereas  I  find  that  those  provisions  and  procedures  recognize  the  interest  of 
individuals  affected  thereby  and  provide  maximum  possible  safeguards  to  pro- 
tect such  interests : 

Nov,-,  therefore,  under  and  by  virtue  of  the  authority  vested  in  me  by  the 
Constitution  and  statutes  of  the  United  States,  and  as  President  of  the  United 
States  and  as  Commander  in  Chief  of  the  armed  forces  of  the  United  States,  it 
is  hereby  ordered  as  follows : 

Section  1.  (a)  The  Secretary  of  State,  the  Secretary  of  Defense,  the  Com- 
missioners of  the  Atomic  Energy  Commission,  the  Administrator  of  the  Na- 
tional Aei'onautics  and  Space  Administration,  and  the  Secretary  of  Transporta- 
tion, respectively,  shall,  by  regulation,  prescribe  such  specific  requirements, 
restrictions,  and  other  safeguards  as  they  consider  necessary  to  protect  (1)  re- 
leases of  classified  information  to  or  within  United  States  industry  that  relate 
to  bidding  on,  or  the  negotiation,  award,  performance,  or  termination  of,  con- 
tracts with  their  respective  agencies,  and  (2)  other  releases  of  classified  infor- 
mation to  or  within  industry  that  such  agencies  have  responsibility  for  safe- 
guarding. So  far  as  possible,  regulations  prescribed  by  them  under  this  order 
shall  be  uniform  and  provide  for  full  cooperation  among  the  agencies  con- 
cerned. 

(b)  Under  agreement  between  the  Department  of  Defense  and  any  other  de- 
partment or  agency  of  the  United  States,  including,  but  not  limited  to,  those 
referred  to  in  subsection  (c)  of  this  section,  regulations  prescribed  by  the  Sec- 
retary of  Defense  under  subsection  (a)  of  this  section  may  be  extended  to 
apply  to  protect  releases  (1)  of  classified  information  to  or  within  United 
States  industry  that  relate  to  bidding  on,  or  the  negotiation,  award,  perform- 
ance, or  termination  of,  contracts  vrith  such  other  department  or  agency,  and 
(2)  other  releases  of  classified  information  to  or  within  industry  which  such 
other  department  or  agency  has  responsibility  for  safeguarding. 

(c)  When  used  in  this  order,  the  term  "head  of  a  department"  means  the 
Secretary  of  State,  the  Secretary  of  Defense,  the  Commissioners  of  the  Atomic 
Energy  Commission,  the  Administrator  of  the  National  Aeronautics  and  Space 
Administration,  the  Secretary  of  Transportation,  the  head  of  any  other  depart- 
ment or  agency  of  the  United  States  with  which  the  Department  of  Defense 
makes  an  agreement  under  subsection  (b)  of  this  section,  and  in  sections  4 
and  8,  includes  the  Attorney  General.  The  term  "department"  means  the  De- 
partment of  State,  the  Department  of  Defense,  the  Atomic  Energy  Commission, 
the  National  Aeronautics  and  Space  Administration,  the  Department  of  Trans- 
portation, any  other  department  or  agency  of  the  United  States  with  which  the 
Department  of  Defense  makes  an  agreement  under  subsection  (b)  of  this  sec- 
ti(m,  and,  in  sections  4  and  8,  includes  the  Department  of  Justice. 

Sec.  2.  An  authorization  for  access  to  classified  information  may  be  granted 
by  the  head  of  a  department  or  his  designee,  including  but  not  limited  to, 
those  oliicials  named  in  section  8  of  this  order,  to  an  individual,  hereinafter 
termed  an  "applicant."  for  a  specific  classification  category  only  upon  a  finding 
that  it  is  clearly  consistent  with  the  national  interest  to  do  so. 

Sec.  3.  Except  as  provided  in  section  9  of  this  order,  an  authorization  for  ac- 
cess to  a  specific  classification  category  may  not  be  finally  denied  or  revoked 
by  the  head  of  a  department  or  his  designee,  including,  but  not  limited  to, 
those  officials  named  in  section  8  of  this  order,  unless  the  applicant  has  been 
given  the  following: 

(1)  A  written  statement  of  the  reasons  why  this  access  authorization  may 
be  denied  or  revoked,  which  shall  be  as  comprehensive  and  detailed  as  the  na- 
tional sijcurity  permits. 
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(2)  A  reasonable  opportunity  to  reply  in  writing  under  oath  or  afi&rmation 
to  the  statement  of  reasons. 

(3)  After  he  has  filed  under  oath  or  affirmation  a  written  reply  to  the  state- 
ment of  reasons,  the  form  and  sufficiency  of  which  may  be  prescribed  by  regu- 
lations issued  by  the  head  of  the  department  concerned,  an  opportunity  to  ap- 
pear personally  before  the  head  of  the  department  concerned  or  his  designee, 
including,  but  not  limited  to,  those  officials  named  in  section  8  of  this  order, 
for  the  purpose  of  supporting  his  eligibility  for  access  authorization  and  to 
present  evidence  on  his  behalf. 

(4)  A  reasonable  time  to  prepare  for  that  appearance.. 

(5)  An  opportunity  to  be  represented  by  counsel. 

(6)  An  opportunity  to  cross-examine  persons  either  orally  or  through  writ- 
ten interrogatories  in  accordance  with  section  4  on  matters  not  relating  to  the 
characterization  in  the  statement  of  reasons  of  any  organization  or  individual 
other  than  the  applicant. 

(7)  A  written  notice  of  the  final  decision  in  his  ease  which,  if  adverse,  shall 
specify  whether  the  head  of  the  department  or  his  designee,  including,  but  not 
limited  to.  those  officials  named  in  section  8  of  this  order,  found  for  or  against 
him  vvith  respect  to  each  allegation  in  the  statement  of  reasons. 

Sec.  4.  (a)  An  applicant  shall  be  afforded  an  opportunity  to  cross-examine 
persons  who  have  made  oral  or  written  statements  adverse  to  the  applicant  re- 
lating to  a  controverted  issue  except  that  any  such  statement  may  be  received 
and  considered  without  affording  such  opportunity  in  the  circumstances  de- 
scribed in  either  of  the  following  paragraphs : 

(1)  The  head  of  the  department  supplying  the  statement  certifies  that  the 
person  who  furnished  the  information  is  engaged  in  obtaining  intelligence  in- 
formation for  the  Government  and  that  disclosure  of  his  identity  would  be 
substantially  harmful  to  the  national  interest. 

(2)  The  head  of  the  department  concerned  or  his  special  designee  for  that 
particular  purpose  has  preliminarily  determined,  after  considering  information 
furnished  by  the  investigative  agency  involved  as  to  the  reliability  of  the  per- 
son and  the  accuracy  of  the  statement  concerned,  that  the  statement  concerned 
appears  to  be  reliable  and  material,  and  the  head  of  the  department  or  such 
special  designee  has  determined  that  failure  to  receive  and  consider  such  state- 
ment would,  in  view  of  the  level  of  access  sought,  be  substantially  harmful  to 
the  national  security  and  that  the  person  who  furnished  the  information  can- 
not appear  to  testify  (A)  due  to  death,  severe  illness,  or  similar  cause,  in 
which  case  the  identity  of  the  person  and  the  information  to  be  considered 
shall  be  made  available  to  the  applicant,  or  (B)  due  to  some  other  cause  de- 
termined by  the  head  of  the  department  to  be  good  and  sufficient. 

(b)  "Whenever  procedures  under  paragraphs  (1)  or  (2)  of  subsection  (a)  of 
this  section  are  used  (1)  the  applicant  shall  be  given  a  summary  of  the  infor- 
mation which  shall  be  as  comprehensive  and  detailed  as  the  national  security 
permits.  (2)  appropriate  consideration  shall  be  accorded  to  the  fact  that  the 
applicant  did  not  have  an  opportunity  to  crfiss-examine  such  person  or  persons, 
and  (3)  a  final  determination  adverse  to  the  applicant  shall  be  made  only  by 
the  head  of  the  department  based  upon  his  personal  review  of  the  case. 

Sec.  5.  (a)  Records  compiled  in  the  regular  course  of  business,  or  other 
physical  evidence  other  thnn  investigative  reports,  may  be  received  and  consid- 
ered subject  to  rebuttal  without  authenticating  witnesses  provided  that  such 
information  has  been  furnished  to  the  department  concerned  by  an  investiga- 
tive agency  pursuant  to  its  responsibilities  in  connection  with  assisting  the 
head  of  the  department  concerned  to  safeguard  classified  information  within 
industry  pursuant  to  this  order. 

(b)  Records  compiled  in  the  regular  course  of  business,  or  other  physical  ev- 
idence other  than  investigative  reports,  relating  to  a  controverted  issue  which, 
because  they  are  classified,  may  not  be  inspected  by  the  applicant,  may  be  re- 
ceived and  considered  provided  that:  (1)  the  head  of  the  department  con- 
cerned or  his  special  designee  for  that  purpose  has  made  a  preliminary  deter- 
mination that  such  physical  evidence  appears  to  be  material.  (2)  the  head  of 
the  department  concerned  or  such  designee  has  made  a  determination  that  fail- 
ure to  receive  and  consider  such  physical  evidence  would,  in  view  of  the  level 
of  access  sought,  be  substantially  harmful  to  the  national  security,  and  (3)  to 
the  extent  that  the  national  security  permits,  a  summary  or  description  of 
such  physical  evidence  is  made  available  to  the  applicant.  In  every  such  case, 
information  as  to  the  authenticity  and  accuracy  of  such  physical  evideno;  fur- 


3105 

nished  by  the  investigative  agency  involved  shall  be  considered.  In  such  in- 
stances a  final  determination  adverse  to  the  applicant  shall  be  made  only  by 
the  head  of  the  department  based  upon  his  personal  review  of  the  case. 

Sec.  6.  The  Secretary  of  State,  the  Secretary  of  Defense,  the  Administrator 
of  the  National  Aeronautics  and  Space  Administration,  the  Secretary  of  Trans- 
portation, or  his  representative,  or  the  head  of  any  other  department  or 
agency  of  the  United  States  with  which  the  Department  of  Defense  makes  an 
agreement  under  section  1(b),  or  his  representative,  may  issue,  in  appropriate 
cases  invitations  and  requests  to  appear  and  testify  in  order  that  the  applicant 
may  have  the  opportunity  to  cross-examine  as  provided  by  his  order.  Whenever 
a  witness  is  so  invited  or  requested  to  appear  and  testify  at  a  proceeding  and 
the  witness  is  an  officer  or  employee  of  the  executive  branch  of  the  Govern- 
ment or  a  member  of  the  armed  forces  of  the  United  States,  and  the  proceed- 
ing involves  the  activity  in  connection  with  which  the  witness  is  employed, 
travel  expenses  and  per  diem  are  authorized  as  provided  by  the  Standardized 
Government  Travel  Kogulations  or  the  Joint  Travel  Regulations,  as  appropri- 
ate. In  all  other  cases  (including  non-Government  employees  as  well  as  officers 
or  employees  of  the  executive  branch  of  the  Government  or  members  of  the 
armed  forces  of  the  United  States  not  covered  by  the  foregoing  sentence), 
transportation  in  kind  and  reimbursement  for  actual  expenses  are  authorized 
in  an  amount  not  to  exceed  the  amount  payable  under  Standardized  Govern- 
ment Travel  Regulations.  An  officer  or  employee  of  the  executive  branch  of  the 
Government  or  a  member  of  the  armed  forces  of  the  United  States  who  is  in- 
vited or  reqiiested  to  appear  pursuant  to  this  paragraph  shall  be  deemed  to  be 
in  the  performance  of  his  official  duties.  So  far  as  the  national  security  per- 
mits, the  head  of  the  investigative  agency  involved  shall  cooperate  with  the 
Secretary,  the  Administrator,  or  the  head  of  the  other  department  or  agency, 
as  the  case  may  be,  in  identifying  persons  who  have  made  statements  adverse 
to  the  applicant  and  in  assisting  him  in  making  them  available  for  crossexami- 
nation.  If  a  person  so  invited  is  an  officer  or  employee  of  the  executive  branch 
of  the  Government  or  a  member  of  the  armed  forces  of  the  United  States,  the 
head  of  Ihe  department  or  agency  concerned  shall  cooperate  iu  making  that 
person  available  for  cross-examination. 

Sec.  7.  Any  determination  under  this  order  adverse  to  an  applicant  shall  be 
a  determination  in  terms  of  the  national  interest  and  shall  in  no  sense  be  a 
determination  as  to  the  loyalty  of  the  applicant  concerned. 

Sec.  S.  Except  as  otherwise  specified  in  the  preceding  provisions  of  this 
order,  any  authority  vested  in  the  head  of  a  department  by  this  order. may  be 
delegated  to  the 

(1)  Under  Secretary  of  State  or  a  Deputy  Under  Secretary  of  State,  in  the 
ca.se  of  authority  vested  in  the  Secretary  of  State ; 

(2)  Deputy  Secretary  of  Defense  or  an  Assistant  Secretary  of  Defense,  in 
the  case  of  authority  vested  in  the  Secretary  of  Defense ; 

(3)  General  Manager  of  the  Atomic  Energy  Commission,  in  the  case  of  au- 
thority vested  in  the  Commissioners  of  the  Atomic  Energy  Commission ; 

(4)  Deputy  Administrator  of  the  National  Aeronautics  and  Space  Adminis- 
tration, in  the  case  of  authority  vested  in  the  Administrator  of  the  National 
Aeronautics  and  Space  Administration: 

(5)  Under  Secretary  of  Tran.sportation,  in  the  case  of  authority  vested  in 
the  Secretary  of  Transportation: 

(6)  Deputy  Attorney  General  or  an  Assistant  Attorney  General,  in  the  case 
of  authority  vested  in  the  Attorney  General ;  or 

(7)  the  deputy  of  that  department,  or  the  pi'incipal  assistant  to  the  head  of 
that  department,  as  the  case  may  be.  in  the  ca.se  of  authority  vested  in  the 
head  of  a  department  or  agency  of  the  United  States  with  which  the  Depart- 
ment of  Defense  makes  an  agreement  under  section  1(b). 

Sec.  9.  Nothing  contained  in  this  order  shall  be  deemed  to  limit  or  affect  the 
responsibility  and  powers  of  the  head  of  a  department  to  deny  or  revoke  ac- 
cess to  a  specific  classification  category  if  the  security  of  the  nation  so  re- 
quires. Such  authority  may  not  be  delegated  and  may  be  exercised  only  when 
the  head  of  a  department  determines  that  the  procedures  prescribed  in  .sections 
3.  4,  and  5  cannot  be  invoked  consistently  with  the  national  security  and  such 
deteimination  shall  be  conclusive. 

DwiGHT  D.  Eisenhower. 
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EXECUTIVE    ORDER    NO.     10985 AMENDMEN'T    OF    EXECUTIVE    ORDER    NO.     10501, 

RELATING  TO   SAFEGUARDING  OFFICIAL  INFORMATION 

Jan.  15,  1962,  27  F.R.  439. 

By  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  statutes  of 
the  United  States,  and  as  President  of  the  United  States,  and  deeming  such 
action  necessary  in  the  best  interest  of  tlie  national  security,  it  is  ordered  that 
section  2  of  Executive  Order  No.  10501  of  November  5,  1953,  as  amended  by 
Executive  Order  No.  10901  of  January  9,  1961  [set  out  as  a  note  under  tliis 
section],  be,  and  it  is  liereby,  further  amended  as  follows : 

Section  1.  Subsection  (a)  of  section  2  is  amended  (1)  by  deleting  from  the 
list  of  departments  and  agencies  thereunder  the  Operations  Coordinating 
Board,  the  Office  of  Civil  and  Defense  Mobilization,  the  International  Coopera- 
tion Administration,  the  Council  on  Foreign  Economic  Policy,  the  Development 
Loan  Fund,  and  the  President's  Board  of  Consultants  on  Foreign  Intelligence 
Activities,  and  (2)  by  adding  thereto  the  following-named  agencies: 

Agency  for  International  Development,  Office  of  Emergency  Planning,  Peace 
Corps,  President's  Foreign  Intelligence  Advisory  Board,  United  States  Arms 
Control  and  Disarmament  Agency. 

Sec.  2.  Subsection  (b)  of  section  2  is  amended  by  deleting  from  the  list  of 
departments  and  agencies  thereunder  the  Government  Patent  Board,  and  by 
adding  thereto  the  following-named  agency  : 

Federal  Maritime  Commission 

Sec.  3.  The  agencies  which  have  been  added  by  this  order  to  the  lists  of  de- 
partments and  agencies  under  subsections  (a)  and  (b)  of  section  2  of  Execu- 
tive Order  No.  10501,  as  amended  [set  out  as  a  note  under  this  section],  shall 
be  deemed  to  have  had  authority  for  classification  of  information  or  material 
from  the  respective  dates  on  which  such  agencies  Vt^ere  established. 

John    F.    Kennedy. 

executive  order  no.    11097 amendment  of  executive  order  no.    10501, 

relating  to  safeguarding  official  information 

Mar.  6.  1963,  28  F.R.  2225. 

By  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  statutes  of 
the  United  States,  and  as  President  of  the  United  States,  and  deeming  such 
action  necessary  in  the  best  interest  of  the  national  security,  it  is  hereby  or- 
dered as  follows : 

Section  1.  Section  2  of  Executive  Order  No.  10501  of  November  5,  1953,  as 
amended  by  Executive  Order  No.  10901  of  January  9,  1961,  and  by  Executive 
Order  No.  10985  of  January  12,  1962  [set  out  as  a  note  under  this  section],  is 
hereby  further  amended  (A)  by  adding  at  the  end  of  Subsection  (a),  thereof 
"Export-Import  Bank  of  Washington",  "Office  of  Science  and  Technology",  and 
"The  Special  Representative  for  Trade  Neg:otiations" ;  and  (B)  by  deleting 
from  Subsection  (b)  thereof  "Subversive  Activities  Control  Board." 

Sec.  2.  The  Export-Import  Bank  of  Washington,  the  Office  of  Science  and 
Technology,  and  The  Special  Representative  for  Trade  Negotiations  shall  be 
deemed  to  have  had  authority  for  the  original  classification  of  information  and 
material  from  the  respective  dates  on  which  such  agencies  were  established. 

John    P.    Kennedy. 

NOTES  OF  DECISIONS 

Library  references :  War  and  National  Defense— 40.  C.J.S.  War  and  National 
Defense  §  48. 

1.  Classification  of  material :  "Classification"  in  security  sense  simply  means 
decision  made  by  proper  authority  in  Department  of  Defense  to  put  piece  of 
defense  information  or  material  into  specific  category  that  then  makes  it  sub- 
ject to  current  regulations  regarding  safekeeping  and  dissemination.  Dubin  v. 
U.S.,  1966,  363  F.  2d  938,  176  Ct.  CI.  702,  certiorari  denied  87  S.  Ct.  1019,  386 
U.S.  956,  18  L.  Ed.  2d  103. 

Purposes  of  classification  system  of  Department  of  defense  is  to  safeguard 
information  from  becoming  known  to  potential  enemies  of  United  States  in 
interest  of  national  defense.  Id. 

Under  section  783  of  this  title,  prohibiting  communication  of  classified  infor- 
mation by  United  States  officers  or  employees  to  an  agent  or  representative  of 
a  foreign  government,  the  classification  of  documents  is  not  required  to  be 
made  personally  by  President  of  United  States  ot  Secretary  of  State ;  an  Am- 
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bassador  of  United  States  Embassy  had  authority  to  classify  foreign  service 
dispatches,  and  dispatches  as  classified  and  certified  by  the  Ambassador  were 
within  scope  of  section  783  of  this  title.  Scarbeck  v.  U.S.,  C.A.D.C.  19G2  317 
F.2d  546,  certiorari  denied  83  S.Ct.  181)7,  374  U.S.  856,  10  L.  Ed.  2d  1J)77. 

Foreign  service  dispatches  classified  as  "secret"  or  "confidential"  i)ursuant  to 
presidential  executive  order  and  foreign  service  manual  were  "classified  as 
affecting  the  security  of  the  United  States"  within  meaning  of  Section  782  of 
this  title  prohibiting  a  United  States  officer  or  employees  from  communicating 
classified  information  to  representatives  of  a  foreign  government.  Id. 

2.  Suspension  of  security  clearance:  Defense  department  order  providing 
that  willful  failure  or  refusal  of  employee,  needing  security  clearance,  to  fur- 
nish information  might  prevent  finding  required  for  security  cleai'ance  in 
which  event  security  clearance  in  which  event  security  clearance  would  be  sus- 
pended and  further  processing  of  case  discontinued,  was  not  authorized  by  any 
executive  order  or  Congressional  act.  Shoultz  v.  McNamara,  D.C.Cal.  1968,  282 
F.Supp.  315. 

Where,  under  defense  department  order,  employee  whose  security  clearance 
was  once  suspended  had  no  further  administrative  or  judicial  remedy  to  chal- 
lenge suspension,  and  further  processing  of  case  was  discontinued,  and  where 
employer  would  no  longer  employ  employee  until  clearance,  suspension  was 
equivalent  of  final  revocation  and  was  deprivation  of  employment  and  profes- 
sional rights  within  liberty  and  property  concepts  of  U.S.C.A.  Const  Amend.  5. 
Id. 

3.  Procedure  for  redress :  That  employee  whose  security  clearance  and  em- 
ployment had  been  suspended  could  obtain  resumption  of  processing  of  his  case 
by  answering  questions  under  procedures  which  he  believed  to  be  unauthorized 
and  unconstitutional  and  which  did  raise  serious  constitutional  questions  did 
not  negate  deprivation  of  employment  and  property  rights  within  liberty  and 
property  concepts  of  U.S.C.A.  Const.  Amend.  5.  Shouldtz  v.  McNamara,  D.C. 
Cal.  1968,  282  F.Supp.  315. 

4.  Access  to  secret  information :  Where  court  found  that  board  followed  im- 
proper procedure  in  determining  that  employee  of  government  contractor  was 
not  entitled  to  clearance  for  access  to  secret  information  and  in  determining 
that,  pending  final  disposition  of  case,  employee  was  not  authorized  for  clear- 
ance at  any  level,  trial  court  should  have  remanded  the  case  for  further  pro- 
ceedings but  should  not  have  ordered  that  pending  such  proceedings  employee 
be  given  clearance  for  access  to  secret  information.  McNamara  v.  Remenyi, 
C.A.Cal.  1968,  391  F.2d  128. 

ESPIONAGE  ACT 

Source:  U.S.  Laws,  Statutes,  etc.  United  States  Code.  1969  ed.,  containing 
the  general  and  permanent  laws  of  the  United  States,  inforce  on  January  3, 
1965.  Prepared  and  published  ...  by  the  Committee  on  the  Judiciary  of  the 
House  of  Representatives.  Washington,  U.S.  Govt.  Print.  Off.,  1965  (v)  4,  title 
18,  Crimes  and  Criminal  Procedure,  chapter  37,  pages  3574-9). 

Chapter  37.— ESPIONAGE  AND  CENSORSHIP 
Sec. 

792.  Harboring  or  concealing  persons. 

793.  Gathering,  transmitting  or  losing  defense  information. 

795.  Photographing  and  sketching  defense  installations. 

794.  Gathering  or  delivering  defense  ihformation  to  aid  foreign  government. 

796.  Use  of  aircraft  for  photographing  defense  installations. 

797.  Publication  and  sale  of  photographs  of  defense  installations. 

798.  Disclosure  of  classified  information.^ 

798.  Temporary  extension  of  section  794.^ 

799.  Violation  of  regulations  of  National  Aeronautics  and   Space  Administra- 

tion. 

Amendments 

1961— Pub.  L.  87-369,  §  2,  Oct.  4,  1961,  75  Stat.  795,  deleted  item  791. 
1958— Pub    L.   85-568,   title  III,    §   304(c)(2),   July   29,    1958,    72    Stat.    434, 
added  item  799. 

1953— Act  June  30,  1953,  ch.  175  §3,  67  Stat.  133,  added  second  item  798. 

^  So  enacted. 
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1951— Act  Oct.  31.  1951,  ch.  655.  §  23.  65  Stat.  719.  added  item  798. 
§  791.  Repealed.  Pub.  L.  87-869,  §  1,  Oct.  4.  1961,  75  Stat.  795. 

Section,  act  June  25,  1948,  ch.  645,  62  Stat.  736.  related  to  the  application  of 
the  chapter  within  the  admirality   and   maritime  jurisdiction   of  the   United 
States,  on  the  high  seas,  and  within  the  United  States. 
§  792.  Harboring  or  concealing  persons. 

Whoever  harbors  or  conceals  any  person  who  he  knows,  or  has  reasonable 
grounds  to  believe  or  suspect,  has  committed,  or  is  about  to  commit,  an  offense 
under  sections  793  or  794  of  this  title  shall  be  fined  not  more  than  $10,000  or 
imprisoned  not  more  than  ten  years,  or  both.  (June  25,  1948,  ch.  645,  62  Stat. 
736.) 

Legislative  History 

Reviser's  Note. — Based  on  section  35  of  title  50.  U.S.C.  1940  ed.,  War  and 
National  Defense  (June  15,  1917,  ch.  30,  title  I,  §  5,  40  Stat.  219;  Mar.  28, 
1940,  ch.  72  §  2,  54  Stat.  79). 

Similar  harboring  and  concealing  language  was  added  to  section  2388  of  this 
title. 

Mandatory  punishment  provision  was  rephrased  in  the  alternative. 

Indictment  for  violating  this  section  and  sections  193,  794;  limitation  period 

Act  Sept.  23,  1950,  ch.  1024,  §  19,  64  Stat.  1005.  provides  that  an  indictment 
for  any  violation  of  this  section  and  sections  793  and  794  of  this  title,  other 
than  a  violation  constituting  a  capital  offense,  may  be  found  at  any  time 
within  ten  years  next  after  such  violation  shall  have  been  committed,  but  that 
such  section  19  shall  not  authorize  prosecution,  trial,  or  punishment  for  any 
offense  "Now"  barred  by  the  provisions  of  existing  law. 

Canal  Zone 

Applicability  of  section  to  Canal  Zone,  see  section  14  of  this  title. 

Cross  references 

Federal  retirement  benefits,  forfeiture  upon  conviction  of  offenses  described 
under  this  section,  see  section  2282  of  Title  5,  Executive  Departments  and  Gov- 
ernment Officers  and  Employees. 

Forfeiture  of  veterans'  benefits  upon  conviction  under  this  section,  see  sec- 
tion 3505  of  Title  38,  Veterans'  Benefits. 

Harboring  and  concealing,  generally,  see  section  1071  et  seq.  of  this  title. 

Jurisdiction  of  offenses,  see  section  3241  of  this  title. 

Misprision  of  felony,  see  section  4  of  this  title. 
§  793.  Gathering,  transmitting  or  losing  defense  information. 

(a)  Whoever,  for  the  purpose  of  obtaining  information  respecting  the  na- 
tional defense  with  intent  or  reason  to  believe  that  the  information  is  to  be 
used  to  the  injury  of  the  United  States,  or  to  the  advantage  or  any  foreign  na- 
tion, goes  upon,  enters,  flies  over,  or  otherwise  obtains  information  concerning 
any  vessel,  aircraft,  work  of  defense,  navy  yard,  naval  station,  submarine  base, 
fueling  station,  fort,  battery,  torpedo  station,  dockyard,  canal,  railroad,  arse- 
nal, camp,  factory,  mine,  telegraph,  telephone,  wireless  or  signal  station  build- 
ing, office,  research  laboratory  or  station  or  other  place  connected  with  the  na- 
tional defense  owned  or  constructed,  or  in  progress  of  construction  by  the 
United  States  or  under  the  control  of  the  United  States,  or  of  any  of  its 
officers,  departments,  or  agencies,  or  within  the  exclusive  jurisdiction  of  the 
United  States,  or  any  place  in  which  any  vessel,  aircraft,  arms,  munitions,  or 
other  materials  or  instruments  for  use  in  time  of  war  are  being  made,  pre- 
pared, repaired,  stored,  or  are  the  subject  of  research  or  development,  under 
any  contract  or  agreement  with  the  United  States,  or  any  department  or 
agency  thereof,  or  with  any  person  on  behalf  of  the  United  States  or  otherwise 
on  behalf  of  the  United  States,  or  any  prohibited  place  so  designated  by  the 
President  by  proclamation  in  time  of  war  or  in  case  of  national  emergency  in 
which  anything  for  the  use  of  the  Army,  Navy,  or  Air  Force  is  being  prepared 
or  constructed  or  stored,  information  as  to  which  prohibited  place  the  Presi- 
dent has  determined  would  be  prejudicial  to  the  national  defense ;  or 

(b)  Whoever,  for  the  purpose  aforesaid,  and  with  like  intent  or  reason  to 
believe,  copies,  takes,  makes,  or  obtains,  attempts  to  copy,  take,  make,  or  ob- 
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tain    any    sketch,    photograph,    photographic    negative,    blueprint,    plan,    map, 
with  the  national  defense ;  or 

(c)  Whoever,  for  the  purpose  aforesaid,  receives  or  obtains  or  agrees  or  at- 
tempts to  receive  or  obtain  from  any  person,  or  from  any  source  whatever,  any 
model,  instrument,  appliance,  document,  writing,  or  note  of  anything  connected 
document,  writing,  code  book,  signal  book,  sketch,  photograph,  photographic 
negative,  blueprint,  plan,  map.  model,  instrument,  appliance,  or  note,  or  any 
thing  connected  with  the  national  defense,  knowing  or  having  reason  to  e- 
lieve,  at  the  time  he  receives  or  obtains,  or  agrees  or  attempts  to  receive  or  ob- 
tain it,  that  it  has  been  or  will  be  obtained,  taken,  made,  or  disposed  of  by 
any  person  contrary  to  the  provisions  of  this  chapter ;  or 

(d)  whoever,  lawfully  having  possession  of.  access  to,  control  over,  or  being 
entrusted  with  any  document,  writing,  code  book,  signal  book,  sketch,  photo- 
graph, photographic  negative,  blueprint,  plan,  map.  model,  instrument,  appli- 
ance, or  note  relating  to  the  national  defense,  or  information  relating  to  the 
national  defense,  which  information  the  possessor  has  reason  to  believe  could  be 
used  to  the  injury  of  the  United  States  or  to  the  advantage  of  any  foreign  nation, 
willfully  communicates,  delivers,  transmits  or  causes  to  be  communicated. 
delivered,  or  transmitted  or  attempts  to  communicate,  deliver,  transmit  or  causes 
to  be  communicated,  delivered  or  transmitted  the  same  to  any  person  not  entitled 
to  receive  it,  or  willfully  retains  the  same  and  fails  to  deliver  it  on  demand  to 
the  officer  or  employee  of  the  United  States  entitled  to  receive  it ;  or 

(e)  Whoever  having  unauthorized  possession  of,  access  to,  or  control  over 
any  document,  writing,  code  book,  signal  book,  sketch,  photograph,  photo- 
graphic negative,  blueprint,  plan,  map,  model,  instrument,  appliance,  or  note 
relating  to  the  national  defense,  or  information  relating  to  the  national  de- 
fense which  information  the  possessor  has  reason  to  believe  could  be  used  to 
the  injury  of  the  United  States  or  to  the  advantage  of  any  foreign  nation, 
willfully  communicates,  delivers,  transmits  or  causes  to  be  communicated,  de- 
livered, or  transmitted,  or  attempts  to  communicate,  deliver,  transmit  or  cause 
to  be  communicated,  delivered,  or  transmitted  the  same  to  any  person  not  enti- 
tled to  receive  it,  or  willfully  retains  the  same  and  fails  to  deliver  it  to  the  of- 
ficer or  employee  of  the  United  States  entitled  to  receive  it ;  or 

(f)  Whoever,  being  entrusted  with  or  having  lawful  possession  or  control  of 
any  document,  writing,  code  book,  signal  book,  sketch,  photograph, 
photographic  negative,  blueprint,  plan,  map,  model,  instrument,  applicance, 
note,  or  information,  relating  to  the  national  defense,  (1)  through  gross  negli- 
gence permits  the  same  to  be  removed  from  its  proper  place  of  custody  Or  de- 
livered to  anyone  in  violation  of  his  trust,  or  to  be  lost,  stolen,  abstracted,  or 
destroyed,  or  (2)  having  knowledge  that  the  same  has  been  illegally  removed 
from  its  proper  place  of  custody  or  delivered  to  anyone  in  violation  of  its 
trust,  or  lost,  or  stolen,  abstracted,  or  destroyed,  and  failed  to  make  prompt 
report  of  such  loss,  theft,  abstraction,  or  destruction  to  his  superior  officer — 

Shall  be  fined  not  more  than  $10,000  or  imprisoned  not  more  than  ten  years, 
or  both. 

(g)  If  two  or  more  persons  conspire  to  violate  any  of  the  foregoing  provi- 
sions of  this  section,  and  one  or  more  of  such  persons  do  any  act  to  effect  the 
object  of  the  conspiracy,  each  of  the  parties  to  such  conspiracy  shall  be  sub- 
ject to  the  punishment  provided  for  the  offense  which  is  the  object  of  such 
conspiracy.  (June  25,  1948,  ch.  645,  62  Stat.  736 ;  Sept.  23,  1950,  ch.  1024,  title 
I.  §  18,  64  Stat.  1003.) 

Legislati'be  History 

Reviser's  Note. — Based  on  sections  31  and  36  of  title  50,  U.S.C..  1940  ed., 
War  and  National  Defense  (June  15,  1917,  ch.  30,  title  I,  §§  1,  6,  40  Stat.  217, 
219:  Mar.  28.  1940,  ch.  72,  §  1,  54  Stat.  79). 

Section  consolidated  sections  31  and  36  of  title  50,  U.S.C,  1940  ed..  War  and 
National  Defense. 

Words  "departments  or  agencies"  were  inserted  twice  in  conformity  with 
definitive  section  6  of  this  title  to  eliminate  any  pos.sible  ambiguity  as  to  scope 
of  section. 

The  words  "or  induces  or  aids  another"  were  omitted  wherever  occurring  as 
unnecessary  in  view  of  definition  of  "principal"  in  section  2  of  this  title. 

Mandatory  punishment  provision  was  rephrased  in  the  alternative. 

Minor  changes  were  made  in  phraseology. 
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Amendments 

1950 — Act  Sept.  23,  1950,  divided  section  into  subdivisions,  added  laboratories 
and  stations,  and  places  where  material  or  instruments  for  use  in  time  of  war 
are  the  subject  of  research  or  development  to  the  list  of  facilities  and  places 
to  which  subsection  (a)  applies,  made  subsection  (d)  applicable  only  in  cases 
in  which  possession,  access,  or  control  is  lawful,  added  subsection  (e)  to  take 
care  of  cases  in  which  possession,  access,  or  control,  is  unlawful,  made  subsec- 
tion (f)  applicable  to  instruments  and  applicances,  as  well  as  to  documents, 
records,  etc,  and  provided  by  subsection  (g)  a  separate  penalty  for  conspiracy 
to  violate  any  provisions  of  this  section. 

Indictment  for  Violating  This  Section;  Limitation  Period 

Limitation  period  in  connection  with  indictments  for  violating  this  section, 
see  note  under  section  792  of  this  title. 

Canal  Zone 

Applicability  of  section  to  Canal  Zone,  see  section  14  of  this  title. 

Cross  References 

Activities  affecting  armed  forces — 

Generally,  see  section  2387  of  this  title. 

Classified  information,  disclosure  by  Government  oflScial,  or  other  person, 
penalty  for,  see  section  783(b),  (d)  of  Title  50,  War  and  National  Defense 
and  section  798  of  this  title. 

Federal  retirement  benefits,  forfeiture  upon  conviction  of  offenses  described 
under  this  section,  see  section  2282  of  Title  5,  Executive  Departments  and  Gov- 
ernment Officers  and  Employees. 

Forfeiture  of  veterans'  benefits  upon  conviction  under  this  section,  see  sec- 
tion 3505  of  Title  38,  Veterans'  Benefits. 

Jurisdiction  of  offenses,  see  section  3241  of  this  title. 

Letters,  writings,  etc.,  in  violation  of  this  section  as  nonmailable,  see  section 
1717  of  this  title. 

Nonmailable  letters  and  writings,  see  section  1717  of  this  title. 

§  794.  Gathering  or  delivering  defense  information  to  aid  foreign  government. 

(a)  Whoever,  with  intent  or  reason  to  believe  that  it  is  to  be  used  to  the 
injviry  of  the  United  States  or  to  the  advantage  of  a  foreign  nation,  com- 
municates, delivers,  or  transmits,  or  attempts  to  communicate,  deliver,  or 
transmit,  to  any  foreign  government,  or  to  any  faction  or  party  or  military  or 
naval  force  within  a  foreign  country,  whether  recognized  or  unrecognized  by 
the  United  States,  or  to  any  representative,  officer,  agent,  employee,  subject,  or 
citizen  thereof,  either  directly  or  indirectly,  any  document,  writing,  code  book, 
signal  book,  sketch,  photograph,  photographic  negative,  blueprint,  plan,  map, 
model,  note,  instrument,  appliance,  or  information  relating  to  the  national  de- 
fense, shall  be  punished  by  death  or  by  imprisonment  for  any  term  of  years  or 
for  life. 

(b)  Whoever,  in  time  of  war,  with  intent  that  the  same  shall  be  communi- 
cated to  the  enemy,  collects,  records,  publishes,  or  communicates,  or  attempts 
to  elicit  any  information  with  respect  to  the  movement,  numbers,  description, 
condition,  or  disposition  of  any  of  the  Armed  Forces,  ships,  aircraft,  or  war 
materials  of  the  United  States,  or  with  respect  to  the  plans  or  conduct,  or  sup- 
posed plans  or  conduct  of  any  naval  or  military  operations,  or  with  respect  to 
any  works  or  measures  undertaken  for  or  connected  with,  or  intended  for  the 
fortification  or  defense  of  any  place,  or  any  other  information  relating  to  the 
public  defense,  which  might  be  useful  to  the  enemy,  shall  be  punished  by  death 
or  by  imprisonment  for  any  term  of  years  or  for  life. 

(c)  If  two  or  more  persons  conspire  to  violate  this  section,  and  one  or  more 
of  such  persons  do  any  act  to  effect  the  object  of  the  conspiracy,  each  of  the 
parties  to  such  conspiracy  shall  be  subject  to  the  punishment  provided  for  the 
offense  which  is  the  object  of  such  conspiracy.  (June  25,  1948,  ch.  645,  62  Stat. 
737;  Sept.  3,  1954,  ch.  1261,  title  II,  §  201,  68  Stat.  1219.) 
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Legislative  History 

Reviser's  Note. — Based  on  sections  32  and  34  of  title  50,  U.S.C,  1940  ed. 
War  and  National  Defense  (June  15,  1917,  cli.  30,  title  I,  §§  2,  4,  40  Stat.  218, 
219). 

Section  consolidates  sections  32  and  34  of  title  50,  U.S.C,  1940  ed..  War  and 
National  Defense. 

The  words  "or  induces  or  aids  another"  were  omitted  as  unnecessary  in  view 
of  definition  of  "pi-incipal"  in  section  2  of  this  title. 

The  conspiracy  provision  of  said  section  34  was  also  incorporated  in  section 
2388  of  this  title. 

Minor  changes  were  made  in  phraseology. 

Amendments 

1954 — Act  Sept.  3.  1954,  increased  the  penalty  for  peacetime  espionage  and 
corrected  a  deficiency  on  the  sentencing  authority  by  increasing  penalty  to 
death  or  imprisonment  for  any  term  of  years. 

Temporary  extension  of  ivar  period 

Temporary  extension  of  war  period,  see  section  798  of  this  title. 

Section  7  of  act  June  30,  1953,  ch.  175,  67  Stat.  133,  repealed  Joint  Res.  July 
3,  1952,  ch.  570,  §  1(a)  (29,  66  Stat.  333;  Joint  Res.  Mar.  31,  1953,  ch.  13,  §  1 ; 
67  Stat.  18,  which  provided  that  this  section  should  continue  in  force  until  six 
months  after  the  termination  of  the  National  emergency  proclaimed  by  1950 
Proc.  No.  2914  which  is  set  out  as  a  note  preceding  section  1  of  Appendix  to 

Section  6  of  Joint  Res  July  3,  1952,  repealed  Joint  Res.  Apr.  14,  1952,  ch. 
204,  66  Stat.  54,  as  amended  by  Joint  Res.  May  28,  1952,  ch.  339,  66  Stat.  96. 
Intermediate  extensions  by  Joint  Res.  June  14,  1952,  ch.  437,  66.  Stat.  137  and 
Joint  Res.  June  30,  1952,  ch.  526,  66  Stat.  296,  which  continued  provisions  until 
July  3,  1952,  expired  by  their  own  terms. 

Indictment  for  violating  this  section;  limitation  period 

Limitation  period  in  connection  with  indictments  for  violating  this  section, 
see  note  under  section  792  of  this  title. 

Canal  Zone 

Applicability  of  section  to  Canal  Zone,  see  section  14  of  this  title. 

Cross  references 

Classified  information,  disclosure  by  Government  oflBcial  or  other  person,  pen- 
alty for,  see  section  783  (b),  (d)  of  Title  50,  War  and  National  Defense  and 
section  798  of  this  title. 

Conspiracy  to  commit  offense  generally,  see  section  371  of  this  title. 

Federal  retirement  benefits,  forfeiture  upon  conviction  of  offenses  described 
under  this  section,  see  section  2282  of  Title  5,  Executive  Departments  and  Gov- 
ernment Officers  and  Employees. 

Forfeiture  of  veterans'  benefits  upon  conviction  under  this  section,  see  sec- 
tion 3505  of  Title  38,  Veterans'  Benefits. 

Jurisdiction  of  offenses,  see  section  3241  of  this  title. 

Letters,  writings,  etc.,  in  violation  of  this  section  as  nonmailable,  see  section 
1717  of  this  title. 

Nonmailable  letters  and  writings,  see  section  1717  of  this  title. 

§  795.  Photographing  and  sketching  defense  installations. 

(a)  Whenever,  in  the  interests  of  national  defense,  the  President  defines  cer- 
tain vital  military  and  naval  installations  or  equipment  as  requiring  protection 
against  the  general  dissemination  of  information  relative  tliereto,  it  shall  be 
unlawful  to  make  any  photograph,  sketch,  picture,  drawing,  map,  or  graphical 
representation  of  such  vital  military  and  naval  installations  or  equipment 
without  first  obtaining  permission  of  the  commanding  officer  of  the  military  or 
naval  post,  camp,  or  station,  or  naval  vessels,  military  and  naval  aircraft,  and 
any  separate  military  or  naval  command  concerned,  or  higher  authority,  and 
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promptly  submitting  tlie  product  obtained  to  such  commanding  officer  or  higher 
autliority  for  censorship  or  such  action  as  lie  may  deem  necessary. 

(b)  Whoever  violates  this  section  shall  be  fined  not  more  than  $1,000  or  im- 
prisoned not  more  than  one  year,  or  both.  (June  25,  1948,  ch.  645,  62  Stat. 
737.) 

Legislative  History 

Reviser's  Note. — Based  on  sections  45  and  45c  of  title  50,  TJ.S.C,  1940  ed.. 
War  and  National  Defense  (Jan.  12,  1938,  ch.  2,  §§  1,  4,  52  Stat.  3,  4). 

Section  consolidated  sections  45  and  45c  of  title  50.  U.S.C,  1940  ed..  War 
and  National  Defense. 

Minor  changes  were  made  in  phraseology. 

Canal  Zone 
Applicability  of  section  to  Canal  Zone,  see  section  14  of  this  title. 

EX.    CRD.    NO.    10104.    DEFINITIONS   OF   VITAL   MILITARY   AND    NAVAL 
INSTALLATIONS   AND   EQUIPMENT 

Ex.  Ord.  No.  10104,  Feb.  1,  1950,  15  F.R.  597,  provided : 

Now,  therefore,  by  virtue  of  the  authority  vested  in  me  by  the  foregoing 
statutory  provisions,  and  in  the  interests  of  national  defense,  I  hereby  define 
the  following  as  vital  military  and  naval  installations  or  equipment  requiring 
protection  against  the  general  dissemination  of  information  relative  thereto  : 

1.  All  military,  naval,  or  air  force  installations  and  equipment  which  are 
classified,  designated,  or  marked  under  the  authority  or  at  the  direction  of  the 
President,  the  Secretary  of  Defense,  the  Secretary  of  the  Army,  the  Secretary 
of  the  Navy,  or  the  Secretary  of  the  Air  Force  as  "top  secret,"  '"secret,"  "con- 
fidential," or  "restricted,"  and  all  military,  naval,  or  air  force  installations  and 
equipment  which  may  hereafter  be  so  classified,  designated,  or  marked  with 
the  approval  or  at  the  direction  of  the  President,  and  located  within : 

(a)  Any  military,  naval,  or  air  force  reservation,  post  arsenal,  proving 
ground,  range,  mine  field,  camp,  base,  airfield,  fort,  yard,  station,  district  or 
area. 

(b)  Any  defensive  sea  area  heretofore  established  by  Executive  order  and 
not  subsequently  discontinued  by  Executive  order,  and  any  defensive  sea  area 
hereafter  established  under  authority  of  section  2152  of  title  IS  of  the  United 
States  Code. 

(c)  Any  airspace  reservation  heretofore  or  hereafter  established  under  au- 
thority of  section  4  of  the  Air  Commerce  Act  of  1926  (44  Stat.  570;  49  U.S.C. 
774)  except  the  airspace  reservation  established  by  Executive  Order  No.  10092 
of  December  17,  1949. 

(d)  Any  naval  harbor  closed  to  foreign  vessels. 

(e)  Any  area  required  for  fleet  purposes. 

(f)  Any  commercial  establishment  engaged  in  the  development  or  manufac- 
ture of  classified  military  or  naval  arms,  munitions,  equipment,  designs,  ships, 
aircraft,  or  vessels  for  the  U.S.  Army,  Navy,  or  Air  Force. 

2.  All  military,  naval,  or  air  force  aircraft,  weapons,  ammunition  vehicles, 
ships.  ves.sels,  instruments,  engines,  manufacturing  machinery,  tools,  devices,  or 
any  other  equipment  whatsoever,  in  the  possession  of  the  Army,  Navy,  or  Air 
Force  or  in  the  course  of  experimentation,  development,  manufacture,  or  deliv- 
ery for  the  Army,  Navy,  or  Air  Force  which  are  now  classified,  designated,  or 
marked  under  the  authority  or  at  the  direction  of  the  President,  the  Secretary 
of  Defense,  the  Secretary  of  the  Army,  the  Secretary  of  the  Navy,  or  the  Sec- 
retary of  the  Air  Force  as  "top  secret,"  "secret."  "confidential,"  or  "restricted," 
and  all  such  articles,  materials,  or  equipment  which  may  hereafter  be  so  clas- 
sified, designated,  or  marked  with  the  approval  or  at  the  direction  of  the  Pres- 
ident. 

3.  All  official  military,  naval,  or  air-force  books,  pamphlets,  documents, 
reports,  maps,  charts,  plans,  designs,  models,  drawings,  photographs,  contracts, 
or  specifications  which  are  now  marked  under  the  authority  or  at  the  direc- 
tion of  the  President,  the  Secretary  of  Defense,  the  Secretary  of  the  Army,  the 
Secretary  of  the  Navy,  or  the  Secretary  of  the  Air  Force  as  "top  secret,"  "se- 
cret", "confidential",  or  "restricted",  and  all  such  articles  or  equipment  which 
dent. 
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This  order  supersedes  Executive  Order  No.  8381  of  March  22,  1940,  entitled 
"Defining  Certain   Vital   Military  and  Naval  Installations  and  Equipment." 

Cross  references. 

Publication   and  sale  of  photographs  of  defensive  installations,   see  section 
797  of  this  title. 
§  796.  Use  of  aircraft  for  photographing  defense  installation.s. 

Whoever  uses  or  permits  the  use  of  an  aircraft  or  any  contrivance  used,  or 
designed  for  navigation  or  flight  in  the  air,  for  the  purpose  of  making  a  photo- 
graph, sketch,  picture,  drawing,  map,  or  graphical  representation  of  vital  mili- 
tary or  naval  installations  or  equipment,  in  violation  of  section  795  of  this 
title,  shall  be  fined  not  more  than  .$1,000  or  imprisoned  not  more  than  one 
year,  or  both.  (June  25,  1948,  ch.  645.  62  Stat.  738.) 

Legisilative  history 

Reviser's  Note. — Based  on  sections  45,  45a,  and  45c  of  title  50,  U.S.C,  1940 
ed.,  War  and  National  Defense  (Jan.  12,  1938,  ch.  2,  §§  1,  2,  4,  52  Stat.  3.  4). 

Reference  to  persons  causing  or  procuring  was  omitted  as  unnecessary  in 
view  of  definition  of  "principal"  in  section  2  of  this  title. 

Punishment  provided  by  section  795  of  this  title  is  repeated,  and  is  from 
said  section  45  of  title  50,  U.S.C,  1940  ed. 

Minor  changes  were  made  in  phraseology. 

Canal  Zone 

Applicability  of  section  to  Canal  Zone,  .see  section  14  of  this  title. 
§  797.  Publication  and  sale  of  photographs  of  defense  installations. 

On  and  after  thirty  days  from  the  date  upon  which  the  Pre.sident  defines 
any  vital  military  or  naval  installation  or  equipment  as  being  within  the  cate- 
gory contemplated  under  section  795  of  this  title,  whoever  reproduces,  pub- 
lishes, sells,  or  gives  away  any  photograph,  sketch,  picture,  drawing,  map,  or 
graphical  representation  of  the  vital  military  or  naval  installations  or  equip- 
ment so  defined,  without  first  obtaining  permission  of  the  commanding  officer 
of  the  military  or  naval  post,  camp,  or  station  concerned,  or  higher  authority, 
unless  such  photograph,  sketch,  picture,  drawing,  map,  or  graphical  representa- 
tion has  clearly  indicated  thereon  that  it  has  been  censored  by  the  proper  mili- 
tary or  naval  authority,  shall  be  fined  not  more  than  .$1,000  or  imprisoned-  not 
more  tiian  one  year,  or  both.  (June  25.  1948,  ch.  645,  62  Stat.  738.) 

Legislative  History 

Reviser's  Note — Based  on  sections  45  and  45b,  of  title  50,  U.S.C,  1940  ed., 
War  and  National  Defense  (Jan.  12,  1938,  ch.  2  §§  1.  3,  .12,  Stat.  3). 

Punishment  provision  of  section  45  of  title  50.  U.S.C,  1940  ed..  War  and  Na- 
tional Defense,  is  repeated.  Words  "upon  conviction"  were  deleted  as  a  surplus- 
age since  punishment  cannot  be  imposed  until  a  conviction  is  secured. 

Minor  changes  were  made  in  phraseology. 

Canal  Zone 

Applicability  of  section  to  Canal  Zone,  see  section  14  of  this  title, 
§  798.  Disclosure  of  Classified  Information.- 

(a)  Whoever  knowingly  and  willfully  communicates,  furnishes,  transmits,  or 
otherwise  makes  available  to  an  unauthorized  per.son,  or  publishes,  or  uses  in 
any  manner  prejudicial  to  the  safety  or  interest  of  the  United  States  or  for 
the  benefit  of  any  foreign  government  to  the  detriment  of  the  United  States 
any  classified  information — 

(1)  concerning  the  nature,  preparation,  or  use  of  any  code,  cipher,  or  cypto- 
graphic  system  of  the  United  States  or  any  foreign  government ;  or 

(2)  concerning  the  design,  construction,  use,  maintenance,  or  repair  of  any 
device,  apparatus,  or  appliance  used  for  prepared  or  planned  for  use  by  the 
United  States  or  any  foreign  government  for  cryptographic  or  communication 
intelligence  purposes ;  or 


2  So  enacted.  See  second  section  798  enacted  on  June  30,  1953,  set  out  below. 
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(3)  concerning  the  communication  intelligence  activities  of  the  United  States 
Dr  any  foreign  government ;  or 

(4)  obtained  by  the  process  of  communication  intelligence  from  the  commu- 
nications of  any  foreign  government,  knowing  the  same  to  have  been  obtained 
by  such  processes — 

Shall  be  fined  not  more  than  $10,000  or  imprisoned  not  more  than  ten  years, 
or  both. 

(b)  As  used  in  subsection  (a)  of  this  section— 

The  term  "classified  information"  means  information  vphich,  at  the  time  of  a 
violation  of  this  section,  is,  for  reasons  of  national  security,  specifically  desig- 
nated by  a  United  States  Government  Agency  or  limited  or  restricted  dissemi- 
nati(m  or  distribution ; 

The  terms  "code,"  "cipher,"  and  "cryptographic  system"  include  in  their 
meanings,  in  addition  to  their  usual  meanings,  any  method  of  secret  w^riting 
and  any  mechanical  or  electrical  device  or  method  used  for  the  purposes  of 
disguising  or  concealing  the  contents,  significance,  or  meanings  of  communica- 
tions ; 

The  term  "foreign  government"  includes  in  its  meaning  any  person  or  per- 
sons acting  or  purporting  to  act  for  or  on  behalf  of  any  faction,  party,  depart- 
ment, agency,  bureau,  or  military  force  or  within  a  foreign  country,  or  for  or 
on  behalf  of  any  govex'nment  or  any  person  or  persons  purporting  to  act  as  a 
government  within  a  foreign  country,  whether  or  not  such  government  is  rec- 
ognized by  the  United  States ; 

The  term  "communication  intelligence"  means  all  procedures  and  methods 
used  in  the  interception  of  communications  and  the  obtaining  of  information 
from  such  communications  by  other  than  the  intended  recipients ; 

The  term  "unauthorized  person"  means  any  person  who,  or  agency  which,  is 
not  authorized  to  receive  information  of  the  categories  set  forth  in  subsection 
(a)  of  this  section,  by  the  President,  or  by  the  head  of  a  department  or 
agency  of  the  United  States  Government  which  is  expressly  designated  by  the 
President  to  engage  in  communication  intelligence  activities  for  the  United 
States. 

(c)  Nothing  in  this  section  shall  prohibit  the  furnishing,  upon  lawful  de- 
mand, of  information  to  any  regularly  constituted  committee  of  the  Senate  or 
House  of  Representatives  of  the  United  States  of  America,  or  joint  committee 
thereof.  (Added  Oct.  31,  1951,  ch.  655,  §  25  (a),  65  Stat.  719.) 

Canal  Zone 

Applicability  of  section  to  Canal  Zone,  see  section  14  of  this  title. 

Cross  References 

Disclosure  of  classified  information  by  Government  officer  or  employee,  see 
section  783  (b),  (d)  of  Title  50,  War  and  National  Defense. 

Federal  retirement  benefits  forfeiture  iipon  conviction  of  offenses  described 
under  this  section,  see  section  2282  of  Title  5,  Executive  Departments  and  Gov- 
ernment OflScers  and  Employees. 

Forfeiture  of  veterans'  benefits  upon  conviction  under  this  section,  see  sec- 
tion 3505  of  Title  38,  Veterans'  Benefits. 

§  798.  Temporary  extension  of  section  794.^ 

The  provisions  of  section  794  of  this  title,  as  amended  and  extended  by  sec- 
tion 1  (a)  (29)  of  the  Emergency  Powers  Continuation  Act  (66  Stat.  333).  as 
further  amended  by  Public  Law  12,  Eighty-third  Congress,  in  addition  to  com- 
ing into  full  force  and  effect  in  time  of  war  shall  remain  in  full  force  and  ef- 
fect until  six  months  after  the  termination  of  the  national  emergency  pro- 
claimed by  the  President  on  December  16,  1950  (Proc.  2912,  3  C.F.R.  1950 
Supp.,  p.  71),  or  such  earlier  date  as  may  be  prescribed  by  concurrent  resolu- 
tion of  the  Congress,  and  acts  which  would  give  rise  to  legal  consequences  and 
penalties  under  section  794  when  performed  during  a  state  of  war  shall  give 
rise  to  the  same  legal  consequences  and  penalties  when  they  are  performed 
during  the  period  above  provided  for.  (Added  Jan.  30,  1953,  ch.  175  §  4,  67 
Stat.  133.) 


3  So  enacted.  See  first  section  798  enacted  on  Oct.  31,  1951,  set  out  above. 
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References  in  Text 

Section  1  (a)  (29)  of  tlie  Emergency  Powers  Contimuition  Act  (66  Stat. 
333)  as  further  amended  by  Public  Law  12,  Eighty-third  Congress,  referred  to 
in  the  text,  was  formerly  set  out  as  a  note  under  section  791  of  tliis  title  and 
was  repealed  by  section  7  of  act  June  30,  1953. 

Proc.  2912.  3  C.F.R.  1950  Supp..  p.  71,  referred  to  in  the  text,  is  an  erro- 
neous citation.  It  should  refer  to  Proc.  2914  which  is  set  out  as  a  note  preced- 
ing section  1  of  Appendix  to  Title  50,  War  and  National  Defense. 

Canal  Zone 

Applicability  of  section  to  Canal  Zone,  see  section  14  of  this  title. 
§  799.  Violation  of  regulations  of  National  Aeronautics  and  Space  Administra- 
tion. 

Whoever  willfully  shall  violate,  attempt  to  violate,  or  conspire  to  violate  any 
regulation  or  order  promulgated  by  the  Administrator  of  the  National 
Aeronautics  and  Space  Administration  for  the  protection  or  security  of  any 
laboratory,  station,  base  or  other  facility,  or  part  thereof,  or  any  aircraft,  mis- 
,sile,  spacecraft,  or  similar  vehicle,  or  part  thereof,  or  other  property  or  equip- 
ment in  the  custody  of  the  Administration,  or  any  real  or  personal  property  or 
equipment  in  the  custody  of  any  contractor  under  any  contract  with  the  Ad- 
ministration or  any  subcontractor  of  any  such  contractor,  shall  be  fined  not 
more  than  $5,000,  or  imprisoned  not  more  than  one  yeai-,  or  both.  (Added  Pub. 
L.  85-568,  title  III,  §  304   (c)    (1),  July  29,  1958,  72  Stat.  434.) 

Codification 

Section  was  added  by  subsec.  (c)  of  section  304  of  Pub.  L.  85-568.  Subsecs. 
(a)  and  (b)  of  section  304  classified  to  section  2455  of  Title  42,  The  Public 
Health  and  Welfare.  Subsec.  (d)  of  section  304  is  classified  to  section  1114  of 
this  title.  Subsec.  (e)  of  section  304  is  classified  to  section  2456  of  Title  42. 

Canal  Zone 
Applicability  of  section  to  Canal  Zone,  see  section  14  of  this  title. 

CLASSIFYING,  DECLASSIFYING  OF  PAPERS 

Source. — Classifying,  Declassifying  of  Papers.  Affidavit  of  George  Maclain, 
presented  in  open  session  in  U.S.  District  Court.  Washington  Post,  June  22. 
1971:  A  11. 

Affidavit  of  George  MacClain,  presented  in  open  session  in  U.S.  District 
Court.  Most  of  the  governmenV s  affidavits  were  presented  in  closed  session. 

I,  George  MacClain,  Director  of  the  Security  Classification  Management  Di- 
vision, OflSce  of  the  Deputy  Assistant  Secretary  of  Defense  (Security  Policy) 
(Administration),  being  duly  sworn,  depose  and  say  : 

1.  That,  I  have  held  my  present  position  since  1963.  I  have  been  employed  in 
the  Department  of  Defense  continuously  since  1935. 

2.  That  under  the  general  direction  of  the  Assistant  Secretary  of  Defense 
(Administration),  my  Division  is  responsible  for  the  development,  promulga- 
tion, and  administrative  oversight  of  the  rules  and  regulations  of  downgrading, 
and  declassification  of  official  information  over  which  the  Department  of  De- 
fense (DOD)  has  original  classification  jurisdiction  vested  in  the  Secretary  of 
Defense  by  Executive  Order  (EG)  10501  Safeguarding  Official  Information  in 
the  Interests  of  the  Defense  of  the  United  States,  December  15,  1953,  as 
amended,  or  over  which  the  DOD  has  derivative  classification  authority  by  rea- 
son of  having  been  placed  in  custody  thereof  by  some  other  United  States  Gov- 
ernment agency,  foreign  nation,  or  international  organization  exercising  origi- 
nal classifying  jurisdiction.  A  copy  of  EO  10501,  as  amended  to  date,  is 
attached  hereto. 

3.  That  the  principal  regulations  of  the  DOD  for  security  classificati<in, 
downgrading  and  declassification  consist  of  DOD  Instruction  ."i21().47.  Security 
Classification  of  Official  Information,  December  31,  1964,  and  DoD  Directive 
5200.10.  Downgrading  and  Declassification  of  Classified  Defense  Information, 
July  26,  1962.  These  regulations  specifically  implement  those  portions  of  EO 
10501,  as  amended,  which  pertain  to  security  classification,  downgrading  and 
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declassification  of  official  information.  Copies  of  these  regulations,  as  amended 
to  date,  ai"e  attached  hereto. 

4.  That  as  originally  issued  in  1953,  EO  10501  provided  guidance  for  security 
clas.sificfition  at  three  levels,  top  secret,  secret,  and  confidential,  and  further 
provided  for  the  downgrading  and  declassification  of  information  when  the 
same  level  or  no  level  of  classification  was  no  longer  required.  Under  the  origi- 
nal EO  10501,  downgrading  and  declassification  were  to  be  accomplished  upon 
the  basis  of  the  results  of  review  and  reevaluation  from  time  to  time  more  or 
less  on  continuous  basis.  On  September  1961,  EO  10501  was  amended  by  EO 
10964  for  the  purpose  of  providing  for  a  system  of  time-phased  automatic 
downgrading  and  declassification  to  siipplement  the  ongoing  review  and  reeval- 
uation process.  This  automatic  system  vras  derived  from  a  similar  system  ear- 
lier created  bv  the  DOD  for  its  own  use — DOD  Directive  5200.10  implements 
EO  10501  as  amended  by  EO  10964. 

a.  The  basis  for  original  security  classification  is  that  the  unauthorized  dis- 
closure of  the  information  involved  could  or  would  be  harmful  to  the  national 
defense  interests  of  the  United  States.  The  judgment  whether  to  impose  an 
original  classification  is  derived  from  considerations  of  the  immediate  present 
and  future.  The  con.siderations  include,  with  limitation,  the  following :  The  in- 
ternational posture  of  the  United  States  as  related  to  other  nations  in  those 
respects  which  affect,  directly  or  indirectly.  United  States  national  defense  in- 
terests. The  technological  state  of  the  art  in  respect  to  those  systems  and  equip- 
ments by  Vs'hich  the  United  States  is  enabled  to  preserve  its  security  including, 
without  limitation,  systems  and  equipment  for  gathering  intelligence;  weapons 
systems ;  systems  and  equipments  for  supply,  maintenance  and  operation  of 
military  forces ;  systems  and  equipments  for  military  forces ;  systems  and 
equipments  for  the  exercise  of  effective  diplomatic  relationships  with  other  na- 
tions. The  extent  to  which  the  information  involved  is  alread.v  publicly  known 
either  domestically  or  in  foreign  countries.  The  extent  to  which  a  United  States 
leadtime  advantage  is  deemed  absolutely  necessary  in  the  interests  of  United 
States  national  defense,  and  whether  in  order  to  achieve  and  maintaiji  this 
lead  time,  security  classification  is  indispensable.  The  extent  to  which  a  United 
States  lead  time  advantage  can  be  forgone  in  the  interests  of  net  overall  ad- 
vantage to  the  United  States  from  unclassified  use  of  the  information.  The  ex- 
tent to  which  the  ijiformation  can  in  fact  be  safeguarded  against  unauthorized 
disclosure.  Tlie  extent  to  which  the  cost  of  effective  safeguarding  would  or 
could  defeat  the  purposes  of  the  program  to  which  security  clas.sification 
would  be  applied. 

b.  The  question  as  to  whether  the  level  of  classification  should  be  TOP  SE- 
CRET. SECRET  or  CONFIDENTIAL  is  determined  by  the  extent  of  possible 
dama2:e  to  the  current  and  future  United  States  national  defense  interests  if 
the  information  were  disclosed  without  authority.  If  the  damage  could  or  would 
be  exceptionally  grave,  TOP  SECRET  (TS)  would  be  the  required  level.  If 
the  damnge  could  or  would  be  serious,  SECRET  (S)  ;  if  prejudicial, 
CONFIDENTIAL  (C).  The  safeguarding  measures  for  the  information  subse- 
quently applied  and  would  vary  according  to  the  level  of  classification. 

c.  Downgrading  means  to  reduce  the  level  of  classification.  Downgrading  is 
appropriate  when,  on  the  basis  of  a  current  judgement  of  the  present  and  fu- 
ture United  States  national  defense  interests,  the  degree  of  possible  harm  to 
those  interests  would  change  from  exceptionally  .grave  to  serious  or  prejudi- 
cial, or  from  serious  to  prejudicial. 

d.  Declassificrstion  means  to  terminate  the  classification.  Downgrading  is  ap- 
propriate when,  on  the  basis  of  a  current  judgment  of  the  present  and  future 
United  States  national  defense  interests,  the  degree  of  possible  harm  to  those 
interests  is  less  than  prejudicinl. 

e.  The  factors  applied  to  command  and  control  of  classification  are  the  same 
as  tho.se  used  for  classification  in  the  first  instance.  With  the  passage  of  time, 
changes  in  the  state  of  the  art.  and  other  changes  in  the  circumstances  which 
justified  the  original  classification  or  a  later  reduced  level  of  classification,  a 
new  current  judgment  is  made  in  the  light  of  the  now  current  situation,  all 
relevant  things  considered. 

f.  The  passage  of  time,  in  and  of  itself,  is  not  in  any  case  a  completely  suf- 
ficient reason  for  downgrading  or  declassification.  On  the  other  hand,  the  pas- 
sage of  time  is  always  important  because  of  the  inevitable  connotation  that 
during  the  passage  of  time  the  circumstances  and  conditions  originally  justify- 
ing classification,  or  reduced  classification,  have  themselves  changed. 
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g.  It  has  always  been  a  policy  that  at  the  time  of  original  classification,  the 
original  classifier  would  endeavor  to  visualize  a  future  situation  in  which 
downgrading  or  declassification  could  and  should  occur.  The  purpose  would  be 
to  try  to  bring  about  downgrading  or  declassification  at  the  earliest  reasonable 
and  feasible  time,  and  to  achieve  this  result  if  per  chance  the  action  did  not 
earlier  result  from  review  and  reevaluation.  In  other  words,  if  a  specific  event, 
or  date,  or  period  of  time  can  be  identified,  the  downgrading  or  declassification 
process  caji  be  made  to  occur  automatically  upon  the  occurrence  of  the  selected 
factor  or  factors. 

h.  Unless  tlie  original  classifier  establishes  the  conditions  for  automatic  down- 
grading and  declassification  and  signifies  those  conditions  by  marking  in- 
tended to  put  the  future  custodian  immediately  on  notice,  the  level  of  classifi- 
cation as  originally  determined,  or  as  reduced,  will  continue  without  change 
until  the  process  of  review  and  reevaluation  occurs  and  the  appropriate  down- 
grading or  declassification  action  is  determined  and  ordered. 

i.  A  determination  to  classify  must  be  accompanied  by  a  classification  desig- 
nation directly  and  immediately  associated  with  the  information  involved.  On 
documents,  this  designation  is  achieved  by  the  marking  "Top  Secret,"  "Secret," 
or  "Confidential."  These  markings  are  not  authorized  to  be  changed  or  re- 
moved except  as  an  incident  of  downgrading  or  declassification. 

j.  An  essential  part  of  a  completed  downgrading  or  declassification  action  is 
a  change  in,  or  cancellation  of  the  current  designation.  Even  if  a  judgment  to 
downgrade  or  declassify  has  been  made,  the  judgment  cannot  be  made  effective 
without  the  appropriate  change,  or  cancellation  of,  the  current  designation. 

k.  Downgrading  or  declassification  can  occur  at  any  time.  Review  and  re- 
evaluation can  occur  at  any  time.  The  system  contains  requirements  for  contin- 
uous review  and  reevaluation,  and  also  for  review  and  reevaluation  on  a  sys- 
tematic and  orderly  basis.  It  is  difficult  administratively  to  achieve  the 
offi'Cially  desired  frequency  of  review  and  reevaluation. 

1.  In  connection  with  making  a  response  to  a  request  for  information  which 
currently  is  classified,  a  review  and  reevaluation  of  the  information  would  be 
needed  if  the  requester  was  not  eligible,  by  personal  security  clearance  and  by 
officially  determined  need  to  have  the  information,  to  be  given  access  to  that 
information  at  its  current  level  of  clas.sification. 

6.  That  the  time-phased  system  of  automatic  downgrading  and  declassifica- 
tion established  by  EO  10501  as  amended  by  EO  10964  and  as  implemented  in 
DOD  by  DOD  directive  5200.10,  provides  for  four  categories  or  groups  num- 
bered from  one  through  four.  For  groups  1,  3,  and  4,  there  is  no  necessary  re- 
lationship between  a  level  of  classification.  TS,  S  or  C,  and  the  particular 
group.  Thus,  TOP  SECRET,  as  well  as  SECRET  or  CONFIDENTIAL  informa- 
tion can  be  placed  in  either  group  1,  3,  or  4.  Group  2  information,  however,  is 
used  for  only  very  sensitive  information,  and  may  be  applied  only  on  a  unit 
basis,  such  as.  document  by  document.  The  classification  level  of  group  2  infor- 
mation must  always  be  either  TS  or  S. 

a.  Group  1  information  is  excluded  from  the  automatic  system.  Information 
which  is  not  completely  within  the  exclusive  original  security  classification  ju- 
risdiction made  of  the  DOD  must  be  placed  in  group  1.  Thus,  classified  infor- 
mation made  available  to  the  DOD  by  another  agency  of  the  United  States 
Government,  such  as  the  Department  of  State  or  The  Central  Intelligence 
Agency,  or  liy  a  foreign  nation  or  international  organization,  must  be  placed  in 
group  1  regardless  of  its  level  of  classification.  Some  group  1  information  is 
within  the  exclusive  jurisdiction  of  DOD.  Group  1  information  is  never  auto- 
matically downgraded  or  declassified.  If  not  within  exclusive  DOD  jurisdiction, 
it  can  be  downgraded  or  declassified  only  with  the  combined  action  of  the  orig- 
inal classifier  and  the  DOD. 

b.  Group  3  information  is  subject  to  automatic  downgrading  on  a  12-year, 
time-phased  basis.  TS  becomes  S  in  12  years,  and  S  becomes  C  in  12  years. 
There  is  no  automatic  declassification. 

c.  Group  4  information  is  subject  to  automatic  downgrading  and  declassifica- 
tion on  the  prescribed  time  l)asis  of  reducing  one  level  in  3  years  and  becom- 
ing automatically  declassified  after  12  years  from  date  of  origin.  Thus,  TS 
would  become  S  in  three  years.  S  would  become  C  in  three  more  years,  and 
declassification  would  occur  in  6  more  years,  a  total  of  12.  Information  start- 
ing at  S  or  C  wonVl  become  declassified  only  after  the  passage  of  a  total  of  12 
years  from  date  of  origin. 
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7.  That  original  classification  is  very  different  from  derivative  clas.siflcation. 
Original  classification  is  determined  by  the  original  classifier  in  relation  to  his 
judgment  of  the  current  interests  of  United  States  national  defense.  After  the 
original  classification,  all  custodians  are  bound  by  the  classification  originally 
imposed,  until  and  unless  changed  by  the  original  classifier  or  by  those  duly 
authorized  to  act  for  him.  Within  the  DOD,  the  authority  for  original  classifi- 
cation, downgrading  and  declassification  is  exercised  within  a  vertical  channel 
of  command  or  supervision.  Any  higher  official  in  a  vertical  channel  of  com- 
mand or  supervision  may  change  a  classification  imposed  at  a  lower  level,  or 
act  in  lieu  of  a  classifier  at  a  lower  level.  The  exercise  of  original  classifica- 
tion is  controlled  by  the  Secretary  of  Defense  or  his  designee,  the  Assistant 
Secretary  of  Defense  (Administration).  At  the  TS  level,  the  number  of  officials 
vested  with  original  classification  authority  is  relatively  few  and  is  precisely 
specified  on  the  basis  of  official  positions.  Many  more  officials  have  original 
classifying  authority  at  the  S  and  C  levels,  generally  determined  by  the  necess- 
ities of  the  particular  positions  and  responsibilities  held  as  verified  by  appro- 
priate authority. 

8.  That  the  original  classifying  authority  not  only  determines  the  level  of 
classification,  as  TS,  S  or  C.  He  also  is  required  to  establish  the  group  for  au- 
tomatic downgrading  and  declassification  purposes.  A  custodian  holding  only 
derivative  classification  authority  with  respect  to  the  information  in  question 
is  authorized,  however,  if  a  group  marking  has  not  been  made,  to  establish  the 
correct  group  and  put  the  appropriate  group  marking  on  the  document  in  ac- 
cordance with  the  rules  under  which  the  original  classifier  exercised  his  au- 
thority. 

9.  That  the  classification  of  documents  is  required  to  be  determined  in  the 
basis  of  the  content  of  the  particular  document.  Within  any  docimient  there 
may  be  classified  portions  as  well  as  unclassified  portions,  and  there  may  be 
portions  classified  at  different  levels  from  other  portions.  The  document  as  an 
entirety,  however  carries  only  one  overall  classification,  and  that  classification 
must  be  the  same  as  that  portion  of  the  document  bearing  the  highest  level  of 
classification.  When  two  or  more  documents  are  combined  together  to  make  a 
single  package,  the  overall  classification  of  the  total  package  would  depend 
upon  not  only  the  highest  level  of  classification  of  any  portion  of  material  in 
either  of  the  parts  of  the  package,  but  also  upon  the  question  whether  putting 
the  two  or  more  parts  together  into  a  single  package  gives  rise  to  information 
which  in  itself  merits  a  higher  classification  than  any  part  within  the  total 
package.  On  this  principle,  it  is  sometimes  necessary  to  classify  a  document  in 
which  no  single  piece  or  part  is  itself  classified. 

10.  That  when  a  new  document  is  prepared  from  two  or  more  source  docu- 
ments, it  is  sometimes  very  difficult,  if  not  impossible,  to  sort  out  the  individ- 
ual portions  of  the  new  document  in  relation  to  specific  sources  for  the  pur- 
pose of  endeavoring  to  identify  specific  portions  of  the  new  document  which 
can  be  determined  to  lie  unclassified.  For  example,  if  source  documents  were 
supplied  to  the  DOD  by  the  Department  of  State  or  the  Central  Intelligence 
Agency,  or  by  a  foreign  nation,  and  from  those  several  sources  a  new  docu- 
ment was  prepared  as  an  oi-iginal  composition,  it  is  absolutely  certain  that  the 
new  original  composition  would  have  to  carry  the  classification  level  of  the 
highest  classified  portion  of  any  source  document  which  had  been  carried  into 
the  final  new  composition. 

11.  That  under  the  foregoing  system,  certain  necessary  conclusions  follow. 
Within  DOD,  an  original  TS  classification  determination  must  be  made  by  an 
official  specifically  vested  with  that  authority,  and  subsequent  downgrading 
and  declassification  of  TS  information  must  be  determined  by  that  same  au- 
thority unless  another  official  has  been  duly  designated  to  take  that  action. 
Further,  when  classified  information  at  any  level  is  entrusted  Iiy  another 
agency  of  the  United  States  Government  to  the  DOD,  no  official  in  the  DOD 
may  reduce  or  cancel  that  classification  except  in  concert  with  and  by  author- 
ity of  the  other  agency  exercising  the  original  classifying  authority. 

12.  That  it  is  appropriate  to  repeat  with  emphasis  that  classification,  down- 
grading and  declassification  determinations  under  EO  10501  as  amended  as  im- 
plemented by  the  DOD  must  l)e  made  in  terms  of  the  current  and  future 
national  defense  interests  of  the  United  States,  whether  those  interests  are  re- 
lated in  one  case  to  the  international  posture  of  the  United  States  in  relation 
to  other  nations,  or  in  another  case  to  a  particular  weapons  system  or  intelli- 
gence gathering  or  collection  system  or  to  intelligence  sources  and  methods,  or 
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to  plans  for  current  or  future  military  operations.  Further,  classification, 
downgrading  and  declassification  always  depend  upon  a  judgment  currently 
made  as  to  the  immediate  and  future  national  defense  interests  of  the  United 
States. 

13.  That,  based  upon  information  and  belief  and  my  understanding,  and  pur- 
suant to  EC)  10501,  as  amended.  DOD  Instruction  5210.47  and  DOD  Directive 
5200.10,  the  required  classification  of  the  study  entitled  "United  States — Viet- 
nam Relations  1945-19()7."  as  a  single  package  document  consisting  of  47  vol- 
umes, based  upon  and  derived  from  miscellaneous  source  materials  some  of 
which  were  prepared  and  classified  Top  Secret  by  original  classifying  authori- 
ties outside  of  the  DOD  and  some  of  which  wei-e  prepared  and  classified  Top 
Secret  by  original  classifying  authorities  within  the  DOD,  at  the  time  for  com- 
pletion of  the  study  was,  and  now  is.  Top  Secret. 

DEPARTMENTAL  REGULATIONS  ;   SEC.  301  TITLE  5  U.S.C. 

Source. — U.S.  Laws,  Statutes,  etc.  United  States  Code.  1964  ed.,  supplement 
V.  containing  the  general  and  permanent  laws  of  the  United  States  enacted 
during  the  89th  and  90th  Congresses  and  91st  Congress,  first  session,  January 
4.  1965,  to  January  18,  1970.  Prepared  and  published  ...  by  the  Committee  on 
the  Judiciary  of  the  House  of  Representatives.  Washington,  U.S.  Govt.  Print. 
Off.,  1965.  (Title  5,  government  organization  and  employees,  chapter  3,  pp. 
70-71). 
§  301.  Departmental  regulations. 

The  head  of  an  Executive  department  or  military  department  may  prescribe 
regulations  for  the  government  of  his  department,  the  conduct  of  its  employ- 
ees, the  distribution  and  performance  of  its  business,  and  the  custody,  use,  and 
preservation  of  its  records,  papers,  and  property.  This  section  does  not  author- 
ize withholding  information  from  the  public  or  limiting  the  availability  of  rec- 
ord's to  the  public.  (Pub.  L.  89-554,  Sept.  6,  1966.  SO  Stat.  379.) 

Historical  and  revision  notes 

U.S.  Code:  5  U.S.C.  22. 

Revised  Statutes  and  Statutes  at  Large:  R.S.  §  161.  Aug.  12,  1958.  Pub.  L. 
85-619,  72  Stat.  547. 

The  words  "Executive  department"  are  substituted  for  "department"  as  the 
definition  of  "department"  applicable  to  this  section  is  coextensive  with  the 
definition  of  "Executive  department"  in  section  101.  The  words  "not  inconsist- 
ent with  law"  are  omitted  as  surplusage  as  a  regulation  which  is  inconsistent 
with  law  is  invalid. 

The  words  "or  military  department"  are  inserted  to  preserve  the  application 
of  the  source  law.  Before  enactment  of  the  National  Security  Act  Amendments 
of  1949  (63  Stat.  578),  the  Department  of  the  Army,  the  Department  of  the 
Navy,  and  the  Department  of  the  Air  Force  were  Executive  departments.  The 
National  Security  Act  Amendments  of  1949  established  the  Department  of  De- 
fense as  an  Executive  Department  including  the  Department  of  the  Army,  the 
Department  of  the  Navy,  and  the  Department  of  the  Air  Force  as  military  de- 
partments, not  as  Executive  departments.  However,  the  source  law^  for  this 
section,  which  was  in  effect  in  1949,  remained  applicable  to  the  Secretaries  of 
the  military  departments  by  virtue  of  section  12(g)  of  the  National  Security 
Act  Amendments  of  1949  (63  Stat.  591),  which  provided  : 

"All  laws,  regulations,  and  other  actions  relating  to  the  National  Mil- 
itary Establishment,  the  Department  of  the  Army,  the  Navy,  or  the  Air  Force, 
or  to  any  officer  or  activity  of  such  establishment  or  such  departments,  shall 
except  to  the  extent  inconsistent  with  the  provisions  of  this  Act.  have  the 
same  effect  as  if  this  Act  had  not  been  enacted  ;  but,  after  the  effective  date  of 
this  Act.  and  such  law.  order,  regulation,  or  other  action  which  vested  func- 
tions in  or  otherwise  related  to  any  officer,  department,  or  establishment,  .shall 
be  deemed  to  have  vested  such  function  in  or  relate  to  the  officer  or  depart- 
ment, executive  or  militar.v.  succeeding  the  officer,  department,  or  establish- 
ment in  which  such  function  was  vested.  For  purposes  of  this  subsection  the 
Department  of  Defense  shall  be  deemed  the  department  succeeding  the  Na- 
tional Military  Establishment,  and  the  militax'y  departments  of  Army,  Navy, 
and  Air  Force  shall  be  deemed  the  departments  suceeding  the  Executive  De- 
partments of  Array,  Navy,  and  Air  Force." 
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This  section  was  part  of  title  IV  of  the  Revised  Statutes.  The  Act  of  July 
26,  1974,  ch.  343,  §  201(d),  as  added  Aug.  10,  1949,  ch.  412.  §  4,  63  Stat.  579 
(former  5  U.S.C.  171-1),  wliich  provides  "Except  to  the  extent  inconsistent 
witli  tlie  provisions  of  this  Act  [National  Security  Act  of  1947].  the  provisions 
of  title  IV  of  the  Revised  Statutes  as  now  or  hereafter  amended  shall  be  ap- 
plicable to  the  Department  of  Defense"  is  omitted  from  this  title  but  is  not  re- 
pealed. 

Standard  changes  are  made  to  conform  with  the  definitions  applicable  and 
the  style  of  this  title  as  outlined  in  the  preface  to  the  report. 

FREEDOM  OF  INFOKMATION  ACT  ;  P.L.  89-487 

Source. — U.S.  Laws,  Statutes,  etc.  An  act  to  amend  section  3  of  the  Adminis- 
trative Procedure  Act,  chapter  324  of  the  act  of  June  11,  1946  (60  stat.  238), 
to  clarify  and  protect  the  right  of  the  public  to  information,  and  for  other 
purposes  [Freedom  of  Information  Act].  Approved  July  4,  1966.  [Washington, 
U.S.  Govt.  Print.  Off.,  1966],  [2]  p.  (Public  law  487.  89th  Congress,  80  stat. 
250). 

Public  Law  89-JfS1—Juhj  J,,  1966 

An  act  to  amend  section  3  of  the  Administrative  Procedure  Act,  chapter  324. 

of  the  Act  of  June  11.  1946  (60  Stat.  238),  to  clarify  and  protect  the  right  of 

the  public  to  information,  and  for  other  purposes 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  section  3.  chapter  324,  of  the 
Act  of  June  11.  1946  (60  Stat.  238).  is  amended  to  read  as  follows : 

"Sec.  3.  Every  agency  shall  make  available  to  the  public  the  following  infor- 
mation : 

"(a)  Publication  in  the  Federal  Register. — Every  agency  shall  separately 
state  and  currently  publish  in  the  Federal  Register  for  the  guidance  of  the 
public  (A)  descriptions  of  its  central  and  field  organizations  and  the  estab- 
lished places  at  which,  the  officers  from  whom,  and  the  methods  whereby,  the 
public  may  secure  information,  make  submittals  or  requests,  or  obtain  deci- 
sions; (B)  statements  of  the  general  course  and  method  by  which  its  functions 
are  channeled  and  determined,  including  the  nature  and  requirements  of  all 
formal  and  informal  procedures  available;  (C)  rules  of  procedure,  descriptions 
of  forms  available  or  the  places  at  which  forms  may  be  obtained,  and  instruc- 
tions as  to  the  scope  and  contents  of  all  papers,  reports,  or  examinations;  (D) 
substantive  rules  of  general  applicability  adopted  as  authorized  by  law,  and 
statements  of  general  policy  or  interpretations  of  general  applicability  formu- 
lated and  adopted  by  the  agency;  and  (E)  every  amendment,  revision,  or  re- 
peal of  the  foregoing.  Except  to  the  extent  that  a  person  has  actual  and  timely 
notice  of  the  terms  thereof,  no  person  shall  in  any  manner  be  required  to  re- 
sort to.  or  be  adversely  affected  by  any  matter  required  to  be  published  in  the 
Federal  Register  and  not  so  published.  For  purposes  of  this  subsection,  matter 
which  is  reasonably  available  to  the  class  of  persons  affected  thereby  shall  be 
deemed  published  in  the  Federal  Register  wlien  incorporated  by  reference 
therein  with  the  approval  of  the  Director  of  the  Federal  Register. 

"(b)  Agency  Opinions  and  ORDER.--Every  agency  shall,  in  accordance  with 
published  rules,  make  available  for  public  inspection  and  copying  (A)  all  final 
opinions  (including  concurring  and  dissenting  opinions)  and  all  orders  made  in 
the  adjudication  of  cases.  (B)  those  statements  of  policy  and  interpretations 
which  have  been  adopted  by  the  agenc.v  and  are  not  published  in  the  Federal 
Register,  and  (C)  administrative  staff  manuals  and  instructions  to  staff  that 
affect  any  member  of  the  public,  unless  such  materials  are  promptly  published 
and  copies  offered  for  sale.  To  thf  extent  required  to  prevent  a  c'early  unwar- 
ranted invasion  of  personal  privacy,  an  agency  may  delete  identifying  details 
when  it  makes  available  or  publishes  an  opinion,  statement  of  policy,  interpre- 
tation, or  staff  manual  or  instruction :  Provided,  That  in  every  case  the  justifi- 
cation for  the  deletion  must  be  fully  explained  in  writing.  Every  agency  also 
shall  maintain  and  make  available  for  public  inspection  and  copying  a  current 
index  providing  identifying  information  for  the  public  as  to  any  matter  wliich 
is  issued,  adopted,  or  promulgated  after  the  effective  date  of  this  Act  and 
which  is  required  by  this  subsection  to  be  made  available  or  published.  No 
fin.al  order,  opinion,  statement  of  polic.v.  interpretation,  or  staff  manual  or  in- 
struction that  affects  any  member  of  the  public  may  be  relied  upon,  used  or 
cited  as  precedent  by  an  agency  f  gainst  any  private  party  unless  it  has  been 
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{ndexod  and  either  made  available  or  published  as  provided  by  this  subsection 
or  unless  that  private  party  shall  have  actual  and  timely  notice  of  the  terms 
tiiereof. 

"(c)  Agency  Records. — Except  with  respect  to  the  records  made  available 
pursuant  to  subsections  (a)  and  (b),  every  agency  shall,  upon  request  for 
identifiable  records  made  in  accordance  with  published  rules  stating  tlie  time, 
place,  fees  to  the  extent  authorized  l)y  statute  and  procedure  to  be  followed, 
make  such  records  promptly  available  to  any  person.  Upon  complaint,  the  dis- 
trict court  of  the  United  States  in  the  district  in  which  the  complainant  re- 
sides, or  has  his  principal  place  of  business,  or  in  which  the  agency  records 
are  situated  shall  have  jurisdiction  to  enjoin  the  agency  fi-om  the  withholding 
of  agency  records  and  to  order  the  production  of  any  agency  records  improp- 
erly withheld  from  the  complainant.  In  such  cases  the  court  shall  determine 
the  matter  de  novo  and  the  burden  shall  be  upon  the  agency  to  sustain  its  ac- 
tion. In  the  event  of  noncompliance  with  the  courfs  order,  the  district  court 
may  punish  the  responsible  officers  for  contempt.  Except  as  to  those  causes 
vnIucIi  the  court  deems  of  greater  importance,  proceedings  before  the  district 
court  as  authorized  by  this  subsection  shall  take  precedence  on  the  docket  over 
all  other  causes  and  shall  be  assigned  for  hearing  and  trial  at  the  earliest 
practicable  date  and  expedited  in  every  way. 

"(d)  Agency  Proceedings. — Every  agency  having  more  than  one  member 
shall  keep  a  record  of  the  final  votes  of  each  member  in  every  agency  proceed- 
ing and  such  record  shall  be  available  for  public  inspection. 

"(e)  Exemptions. — The  provisions  of  this  section  shall  not  be  applicable  to 
matters  that  are  (1)  specifically  required  by  Executive  order  to  be  kept  secret 
in  the  interest  of  the  national  defense  or  foreign  policy;  (2)  related  solely  to 
the  internal  personnel  rules  and  practices  of  any  agency;  (3)  specifically  ex- 
empted from  disclosure  by  .statute;  (4)  trade  secrets  and  commercial  or  finan- 
cial Information  obtained  from  any  person  and  privileged  or  confidential;  (5) 
inter-agency  or  intra-agency  memorandums  or  letters  which  would  not  be 
available  by  law  to  a  private  party  in  litigation  with  the  agency;  (6)  per.son- 
nel  and  medical  files  and  similar  files  the  disclosure  of  which  would  constitute 
a  clearly  unwarranted  invasion  of  personal  privacy;  (7)  investigatory  files 
compiled  for  law  enforcement  purposes  except  to  the  extent  available  by  law 
to  a  private  party;  (S)  contained  in  or  related  to  examination,  operating,  or 
condition  reports  prepared  by,  on  behalf  of,  or  for  the  use  of  any  agency  re- 
sponsible for  the  regulation  or  supervision  of  financial  institutions;  and  (9) 
geological  and  geophysical  information  and  data  (including  maps)  concerning 
wells. 

"(f)  Limitation  of  Exemptions. — Nothing  in  this  section  authorizes  with- 
holding of  information  or  limiting  the  availability  of  records  to  the  public  ex- 
cept as  specifically  stated  in  this  section,  nor  shall  this  section  be  authority  to 
withhold  information  from  Congress. 

"(g)  Private  Party. — As  used  in  this  section,  'private  party'  means  any 
party  other  than  an  agency. 

"(h)  Effective  Date. — This  amendment  sliall  become  effective  one  year  fol- 
lowing the  date  of  the  enactment  of  this  Act." 

Approved  July  4,  lOGG. 

CONTROL  OF  INFORMATION    (AEC)  ;   SECS  2161 — 2-66  TITLE  42  U.S.C. 

Source.— U.S.  Laws,  statutes,  etc.  Un-ited  States  code.  1964  ed.,  containing 
the  general  and  permanent  law  of  the  United  States,  in  force  on  January  3, 
1905.  Prepared  and  published  ...  by  the  Committee  on  the  .Judiciary  of  the 
House  of  Representatives.  Washington,  U.S.  Govt.  Print.  Off.,  1905.  (v.  9,  title 
42  public  health  and  welfare,  subchapter  11,  pages  8070-S073). 

Suhchapter  XT. — Control  of  niformation 

PRIOR  provisions 

Provisions  similar  to  those  comprising  this  subchapter  were  contained  in  sec- 
tion 10  of  act  Aug.  1.  1940,  ch.  724,  GO  Stat.  755  (formerly  classified  to  section 
ISIO  of  this  title),  prior  to  the  complete  amendment  and  renumbering  of  act 
Aug.  1,  1946  by  act  Aug.  30.  1954,  9:44  a.m.,  E.D.T.,  ch.  1073,  OS  Stat.  921. 
§  2101.  Policy  of  Commission. 
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It  shall  be  the  policy  of  the  Commission  to  control  the  dissemination  anil  de- 
classification of  Restricted  Data  in  such  a  manner  as  to  assure  the  common 
defense  and  security.  Consistent  with  such  policy,  the  Commission  shall  be 
guided  by  the  following  principles : 

(a)  Until  effective  and  enforceable  international  safeguards  against  the  use 
of  atomic  energy  for  destructive  purposes  have  been  established  by  an  interna- 
tional arrangement,  there  shall  be  no  exchange  of  Restricted  Data  with  other 
nations  except  as  authorized  by  section  2164  of  this  title ;  and 

(b)  The  dissemination  of  scientific  and  technical  information  relating  to 
atomic  energy  should  be  permitted  and  encouraged  so  as  to  provide  that  free 
interchange  of  ideas  and  criticism  which  is  essential  to  scientific  and  in- 
dustrial progress  and  public  understanding  and  to  enlarge  the  fund  of  techni- 
cal information.  (Aug.  1,  1946,  ch.  724,  §  141,  as  added  Aug.  30,  1954,  ch.  1073, 
§  1,  68  Stat  940. ) 

§  2162.  Classification  and  declassification  of  Restricted  data. 

(a)  Periodic  determination.  The  Commission  shall  from  time  to  time  deter- 
mine the  data,  within  the  definition  of  Restricted  Data,  which  can  be 
published  without  undue  risk  to  the  common  defense  and  security  and  shall 
thereupon  cause  such  data  to  be  declassified  and  removed  from  the  category  of 
Restricted  Data. 

(b)  Continuous  review.  The  Commission  shall  maintain  a  continuous  review 
of  Restricted  Data  and  of  any  Classification  Guides  issued  for  the  guidance  of 
those  in  the  atomic  energy  program  with  respect  to  the  areas  of  Restricted 
Data  which  have  been  declassified  in  order  to  determine  which  information 
may  be  declassified  and  removed  from  the  category  of  Restricted  Data  without 
undue  risk  to  the  common  defense  and  security. 

(c)  Joint  determination  on  atomic  weapons;  Presidential  determination  on 
disagreement.  In  the  case  of  Restricted  Data  which  the  Commission  and  the 
Department  of  Defense  jointly  determine  to  relate  primarily  to  the  military 
utilization  of  atomic  weapons,  the  determination  that  such  data  may  be  pub- 
lished without  constituting  an  unreasonable  risk  to  the  common  defense  and 
security  shall  be  made  by  the  Commission  and  the  Department  of  Defense 
jointly,  and  if  the  Commission  and  the  Department  of  Defense  do  not  agree, 
the  determination  shall  be  made  by  the  President. 

(d)  Same:  removal  from  Resti-icted  Data  category. 

The  Commission  shall  remove  from  the  Restricted  Data  category  such  data 
as  the  Commission  and  the  Department  of  Defense  jointly  determine  relates 
primarily  to  the  military  utilization  of  atomic  weapons  and  which  the  Commis- 
sion and  Department  of  Defense  jointly  determine  can  be  adquately  safe- 
guarded as  defense  information :  Provided,  Jwiveve?;  That  no  such  data  so  re- 
moved from  the  Restricted  Data  category  shall  be  transmitted  or  otherwise 
made  available  to  any  nation  or  regional  defense  organization,  while  such  data 
remains  defense  information,  except  pursuant  to  an  agreement  for  cooperation 
entered  into  in  accordance  with  section  2164(b)  of  this  title. 

(e)  Joint  determination  on  Atomic  energy  programs. 

The  Commission  shall  remove  from  the  Restricted  Data  category  such  infor- 
mation concerning  the  atomic  energy  programs  of  other  nations  as  the  Com- 
mission and  the  Director  of  Central  Intelligence  jointly  determine  to  be  neces- 
sary to  carry  out  the  provisions  of  section  403(d)  of  Title  50  and  can  be 
adequately  safeguarded  as  defense  information.  (Aug.  1,  1946,  ch.  724,  §  142,  as 
added  Aug.  30,  1954,  ch.  1073,  §  1,  68  Stat.  941.) 

Ex.  rd.  Ao.  10S99.  Communication  of  Restricted  Data  hy  Central  IntcUiffcncc 

Agency 

Ex.  Ord.  No.  10899,  Dec.  9,  1960,  25  F.R.  12729.  provided : 

By  virtue  of  the  authority  vested  in  me  by  the  Atomic  Energy  Act  of  1954, 
as  amended  (hereinafter  referred  to  as  the  Act;  42  U.S.C.  2011  et  seq.)  [this 
chapter],  and  as  President  of  the  United  States,  it  is  ordered  as  follows : 

The  Central  Intelligence  Agency  is  hereby  authorized  to  communicate  for  in- 
telligence purposes.  In  accordance  with  the  terms  and  conditions  of  any  agree- 
ment for  cooperation  arranged  pursuant  to  subsections  144  a,  b,  or  e  of  the  act 
(42  U.S.C.  2162  (a),  (b),  or  (c)),  such  restricted  data  and  data  removed  from 
the  restricted  data  category  under  subsection  142d  of  the  Act  (42  U.S.C. 
2162(d))   [subsection  (d)  of  this  section]  as  is  determined 

(i)   by  the  President,  pursuant  to  the  provisions  of  the  Act,  or 
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(ii)  by  the  Atomic  Energy  Commission  and  the  Department  of  Defense, 
jointly  pursuant  to  the  provisions  of  Executive  Order  No.  10841  [set  out  as  a 
note  under  section  2153  of  tliis  title],  to  be  transmissible  under  the  agreement 
for  cooperation  involved.  Such  communications  shall  be  effected  through  mech- 
anisms established  by  the  Central  Intelligence  Agency  in  accordance  with  the 
terms  and  conditions  of  the  agreement  for  cooperation  involved  :  Provided,  that 
no  such  communication  shall  be  made  by  the  Central  Intelligence  Agency  initil 
the  proposed  communication  has  been  authorized  either  in  accordance  with 
procedures  adopted  by  the  Atomic  Energy  Commission  and  the  Department  of 
Defense  and  applicable  to  conduct  of  programs  for  cooperations  by  those  agen- 
cies, or  in  accordance  with  procedures  approved  by  the  Atomic  Energy  Com- 
mission and  the  Department  of  Defense  and  applicable  to  conduct  of  programs 
for  cooperation  by  the  Central  Intelligence  Agency. 

DwiGiiT  D.  Eisenhower. 

Ex.  Ord.  No.  11051.  Communication  of  restricted  data  by  Department  of  State 
Ex.  Ord.  No.  11057.  Oct.  18,  1962,  27  F.R.  10289,  provided : 

By  virtue  of  the  authority  vested  in  me  by  the  Atomic  Energy  Act  of  1954. 
as  amended  (hereinafter  referred  to  as  the  Act;  42  U.S.C.  2011  et  seq.)  [this 
chapter],  and  as  President  of  the  United  States,  it  is  ordered  as  follows : 

The  Departmexit  of  State  is  hereby  authorized  to  commimicate,  in  accord- 
ance with  the  terms  and  conditions  of  any  agreement  for  cooperation  arranged 
pursuant  to  subsection  144b  of  the  act  (42  U.S.C.  2164(b)),  such  restricted 
data  and  data  removed  from  the  restricted  data  category  under  subsection 
142d  of  the  act  (42  U.S.C.  2162(d))  [subsec.  (d)  of  this  section]  as  is  deter- 
mined 

(i)  by  the  President,  pursuant  to  the  provisions  of  the  Act,  or 
(ii)  by  the  Atomic  Energy  Commission  and  the  Department  of  Defense, 
jointly  pursuant  to  the  provisions  of  Executive  Order  No.  10841,  as  amended 
[set  out  as  a  note  under  section  2153  of  this  title],  to  be  transmissible  under 
the  agreement  for  cooperation  involved.  Such  communication  shall  be  effected 
through  mechanisms  established  by  the  Department  of  State  in  accordance 
with  the  terms  and  conditions  of  the  agreement  for  cooperation  involved ;  Pro- 
vided, that  no  such  communication  shall  be  made  by  the  Department  of  State 
until  the  proposed  communication  has  been  authorized  either  in  accordance 
with  procedures  adopted  by  the  Atomic  Energy  Commission  and  the  Depart- 
ment of  Defense  and  applicable  to  conduct  of  programs  for  cooperation  by 
those  agencies,  or  in  accordance  with  procedures  approved  by  the  Atomic  En- 
ergy Commission  and  the  Department  of  Defense  and  applicable  to  conduct  of 
programs  for  cooperation  by  the  Department  of  State. 

John  F.  Kennedy. 
§  2163.  Access  to  Restricted  Data. 

The  Commission  may  authorize  any  of  its  employees,  or  employees  of  any 
contractor,  prospective  contractor,  licensee  or  prospective  licensee  of  the  Com- 
mission or  any  other  person  authorized  access  to  Restricted  Data  by  the  Com- 
mission under  Section  2165(b)  and  (c)  of  this  title  to  permit  any  employee  of 
an  agency  of  the  Department  of  Defense  or  of  its  contractors,  or  any  member 
of  the  Armed  Forces  to  have  access  to  Restricted  Data  required  in  the  per- 
formance of  his  duties  and  so  certified  by  the  head  of  the  appropriate  agency 
of  the  Department  of  defense  or  his  designee:  Provided,  however.  That,  the 
head  of  the  appropriate  agency  of  the  Department  of  Defense  or  his  designee 
has  determined,  in  accordance  with  the  established  personnel  security  proce- 
dures and  standards  of  such  agency,  that  permitting  the  member  or  employee 
to  have  access  to  such  Restricted  Data  will  not  endanger  the  common  defense 
and  security :  And  provided  further,  That  the  Secretary  of  Defense  finds  that 
the  established  personnel  and  other  security  procedures  and  standards  of  such 
agency  are  adequate  and  in  reasonable  conformity  to  the  standai'ds  established 
by  the  Commission  under  section  2165  of  this  title.  (Aug.  1,  1946,  ch.  724, 
§  143,  as  added  Aug.  30,  1954,  ch.  1073,  §  1,  68  Stat.  941,  and  amended  Aug.  6, 
1956,  ch.  1015,  §14,  70  Stat.  1071;  Sept.  6,  1961,  Pub.  L.  87-200,  §5,  75  Stat, 
476.) 

Amendments 

1961 — Pub.  L.  87-206  inserted  the  reference  to  subsection  (c)  of  section  2165 
of  this  title. 
_  1956 — Act  Aug.  6,  1956,  inserted  between  the  words  "licensee  of  the  Commis- 
sion" and  the  words  "to  permit  any  employee"  the  words  "or  any  other  person 
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authorized  access  to  Restricted  Data  by  tiie  Commission  under  section  2165(b) 

of  this  title". 

§  2164.  International  cooperation. 

(a)  By  Commission.  The  President  may  authorize  the  Commission  to  cooper- 
ate with  another  nation  and  to  communicate  to  that  nation  Restricted  data  on — 

(1)  refining,  purification,  and  subsequent  treatment  of  source  material ; 

(2)  civilian  reactor  development; 

(3)  production  of  special  nuclear  material; 

(4)  health  and  safety  ; 

(5)  industrial  and  other  applications  of  atomic  energy  for  peaceful  pur- 
poses ;  and 

(6)  research  and  development  relating  to  the  foregoing: 

Provided,  howetwr,  That  no  such  cooperation  shall  involve  the  communication 
of  Restricted  Data  relating  to  the  design  of  fabrication  of  atomic  weapons : 
And  provided  further,  That  the  cooperation  is  undertaken  pursuant  to  an 
agreement  for  cooperation  entered  into  in  accordance  with  section  2153  of  this 
title,  or  is  undertaken  pursuant  to  an  agreement  existing  on  August  30,  1954. 

(b)  By  Department  of  Defense.  The  President  may  authorize  the  Depart- 
ment of  Defense,  with  the  assistance  of  the  Commission,  to  cooperate  with  an- 
other nation  or  with  a  regional  defense  organization  to  which  the  United 
States  is  a  party,  and  to  communicate  to  that  nation  or  organization  such  Re- 
stricted Data  (including  design  information)  as  is  necessary  to — 

( 1 )  the  development  of  defense  plans  ; 

(2)  the  training  of  personnel  in  the  employment  of  and  defense  against 
atomic  weapons  and  other  military  applications  of  atomic  energy ; 

(3)  the  evaluation  of  the  capabilities  of  potential  enemies  in  the  employ- 
ment of  atomic  weapons  and  other  military  applications  of  atomic  energy ;  and 

(4)  the  development  of  compatible  delivery  systems  *or  atomic  weapons  ; 
whenever  the  President  determines  that  the  proposed  cooperation  and  the  pro- 
posed communication  of  the  Restricted  Data  will  promote  and  will  not  consti- 
tute an  unreasonable  risk  to  the  common  defense  and  security,  while  such 
other  nation  or  organization  is  participating  with  the  United  States  pursuant 
to  an  international  arrangement  by  substantial  and  material  contributions  to 
the  mutual  defense  and  security :  Provided  however,  That  the  cooperation  is 
undertaken  pursuant  to  an  agreement  entered  into  in  accordance  with  section 
2153  of  this  title. 

(c)  Exchange  of  information  concerning  atomic  weapons;  research,  develop- 
ment, or  design,  of  military  reactors.  In  addition  to  the  cooperation  authorized 
in  subsections  (a)  and  (b)  of  this  section,  the  President  may  authorize  the 
Commission,  with  the  assistance  of  the  Department  of  Defense,  to  cooperate 
with  another  nation  and — 

(1)  to  exchange  with  that  nation  Restricted  Data  concerning  atomic  weap- 
ons :  Pro'Vided,  That  communication  of  such  Restricted  Data  to  that  nation  is 
necessary  to  improve  its  atomic  weapon  design,  development,  or  fabrication  ca- 
pability and  provided  that  nation  has  made  substantial  progress  in  the  devel- 
opment of  atomic  v/eapons  ;  and 

(2)  to  communicate  or  exchange  with  that  nation  Restricted  Data  concern- 
ing research,  development,  or  design,  of  military  reactors  whenever  the  President 
determines  that  the  proposed  cooperation  and  the  communication  of  the  pro- 
posed Restricted  Data  will  promote  and  will  not  constitute  an  unreasonable 
risk  to  the  common  defense  and  security,  whlie  such  other  nation  is  participating 
with  tlie  United  States  pursuant  to  an  international  arrangement  by  substantial 
and  material  contributions  to  the  mutual  defense  and  security:  Provided,  how- 
ever. That  the  cooperation  is  undertaken  pursuant  to  an  agi'eement  entered  into 
in  accordance  with  section  2153  of  this  title. 

(d)  Communication  of  data  by  other  Governmental  agencies.  The  President 
may  authorize  any  agency  of  the  United  States  to  communicate  in  accordance 
with  the  terms  and  conditions  of  an  agreement  for  cooperation  arranged  pur- 
suant to  subsection  (a),  (b),  or  (c)  of  this  section,  such  Restricted  Data  as  is 
determined  to  be  transmissible  under  the  agreement  for  cooperation  involved. 
(Aug.  1,  1946,  ch.  724,  §  144,  as  added  Aug.  30,  1954,  ch.  1073,  §  1,  63  Stat.  942, 
and  amended  July  2,  1958,  Pub.  L.  85-479,  §§  5-7,  72  Stat.  273.) 
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Amendments 

1958 — Siibsec.  (a).  Pub.  L.  85-479,  §5,  substituted  "civiliau  reactor  develop- 
ment" for  "reactor  development"  in  cl.  (2). 

Subsec.  (b).  Pub.  L.  85-479,  §  G,  authorized  communication  of  design  infor- 
mation of  data  concerning  other  military  applications  of  atomic  energy  neces- 
sary for  the  training  of  personnel  or  for  the  evaluation  of  the  capabilities  of 
potential  enemies,  and  of  data  necessary  to  the  development  of  compatible  de- 
livery systems  for  atomic  weapons,  and  eliminated  provisidns  which  prohibited 
communication  of  data  which  would  reveal  important  information  concerning 
the  design  or  fabrication  of  the  nuclear  components  of  atomic  weapons. 

Subsecs.  (c)  and  (d).  Pub.  L.  85-479,  §  7,  added  subsecs.  (c)  and  (d). 

§  2165.  Security  restrictions. 

(a)  On  contractors  and  licensees.  No  arrangement  shall  be  made  under  sec- 
tion 20r>l  of  this  title,  no  contract  shall  be  made  or  continued  in  effect  vmder 
section  20G1  of  this  title,  and  no  license  shall  be  issued  under  section  2133  or 
2134  of  this  title,  unless  the  person  with  whom  such  arrangement  is  made,  the 
contractor  or  prospective  contractor,  or  the  prospective  licensee  agrees  in  writ- 
ing not  to  permit  any  individual  to  have  access  to  Restricted  Data  until  the 
Civil  Service  Commission  shall  have  made  an  investigation  and  report  to  the 
Commission  on  the  character,  associations,  and  loyalty  of  such  individual,  and 
the  Commission  shall  have  determined  that  permitting  such  person  to  have  ac- 
cess to  Restricted  Data  will  not  endanger  the  common  defense  and  security. 

(b)  Employment  of  personnel;  access  to  Restricted  Data.  Except  as  author- 
ized by  the  Commission  or  the  General  Manager  upon  a  determination  by  the 
Commission  or  General  Manager  that  such  action  is  clearly  consistent  with  the 
national  interest,  no  individual  shall  be  employed  by  the  Commission  nor  shall 
the  Commission  permit  any  individual  to  have  access  to  Restricted  Data  until 
the  Civil  Service  Commission  shall  have  made  an  investigation  and  report  to 
the  Commission  on  the  character,  associations,  and  loyalty  of  such  individual, 
and  the  Commission  shall  have  determined  that  permitting  such  person  to  have 
access  to  Restricted  Data  will  not  endanger  the  common  defense  and  security. 

(c)  Acceptance  of  investigation  and  clearance  granted  by  other  Government 
agencies.  In  lieu  of  the  investigation  and  report  to  be  made  by  the  Civil  Serv- 
ice Commission  pursuant  to  sub.section  (b)  of  this  section,  the  Commission 
may  accept  an  investigation  and  report  on  the  character,  associations,  and  loy- 
alty of  an  individual  made  by  another  Government  agency  which  conducts'  per- 
sonnel security  investigations,  provided  that  a  security  clearance  has  been 
granted  to  such  individual  by  another  Government  agency  based  on  such  inves- 
tigation and  report. 

(d)  Investigations  by  FBI.  In  the  event  an  investigation  made  pursuant  to 
subsections  (a)  and  (b)  of  this  section  develops  any  data  reflecting  that  the 
individual  who  is  the  subject  of  the  investigation  is  of  questionable  loyalty, 
the  Civil  Service  Commission  shall  refer  tlie  matter  to  the  Federal  Bureau  of 
Investigation  for  the  conduct  of  a  full  field  investigation,  the  results  of  which 
shall  be  furnished  to  the  Civil  Service  Commission  for  its  information  and  ap- 
propriate action. 

(e)  Same;  Presidential  investigation.  If  the  President  deems  it  to  be  in  the 
national  interest,  he  may  from  time  to  time  determine  investigations  of  any 
group  or  class  which  are  required  by  subsections  (a),  (b),  and  (c)  of  this  sec- 
tion to  be  made  by  the  Federal  Bureau  of  Investigation. 

(f)  Certification  of  specific  positions  for  investigation  by  FBI.  Notwithstand- 
ing the  provisions  of  subsections  (a),  (b),  and  (c)  of  this  section,  a  majority 
of  the  members  of  the  Commission  shall  certify  those  specific  positions  which 
are  of  a  high  degree  of  importance  or  sensitivity  and  upon  such  certification 
the  investigation  and  reports  required  by  such  provisions  shall  be  made  by  the 
Federal  Bureau  of  Investigation. 

(g)  Investigation  standards.  The  Commission  shall  establish  standards  and 
specifications  in  writing  as  to  the  scope  and  extent  of  investigations,  the 
reports  of  which  will  be  utilized  by  the  Commission  in  making  the  determina- 
tion pursuant  to  subsections  (a),  (b),  and  (c)  of  this  section,  that  permitting 
a  person  access  to  restricted  data  will  not  endanger  the  common  defense  and 
security.  Such  standards  and  specifications  shall  be  based  on  the  location  and 
class  or  kind  of  work  to  be  done,  and  shall,  among  other  considerations,  take 
into  account  the  degree  of  importance  to  the  common  defense  and  security  of 
the  restricted  data  to  which  access  will  be  permitted. 
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(h)  War  time  clearance.  Whenever  the  Congress  declares  that  a  state  of 
war  exists,  or  in  the  event  of  a  national  disaster  due  to  enemy  attack,  the 
Commission  is  authorized  during  the  state  of  war  or  i>eriod  of  national  disas- 
ter due  to  enemy  attack  to  employ  individuals  and  to  i>ermit  individuals  access 
to  Restricted  Data  pending  the  investigation  report,  and  determination  re- 
quired by  subsection  (b)  of  this  section  to  the  extent  that  and  so  long  as  the 
Commission  finds  that  such  action  is  required  to  prevent  impairment  of  its  ac- 
tivities in  furtherance  of  the  common  defense  and  security.  (Aug.  1,  1946,  ch. 
724.  §  145.  as  added  Aug.  30.  1954.  ch.  1073,  §  1  68  Stat.  942.  and  amended  Aug. 
19,  1958,  Pub.  L.  85-681,  §  5,  72  Stat,  633 ;  Sept.  6,  1961.  Pub.  L.  87-206,  §  6, 
75  Stat.  476 ;  Aug.  29,  1962,  Pub.  L.  87-615,  §  10,  76  Stat.  411. ) 

AMENDMENTS 

1962 — Subsec.  (f).  Pub.  L.  87-615  deleted  the  comma  following  "investiga- 
tion". 

1961 — Subsec.  (c).  Pub.  L.  87-206  added  subsec.  (c)  Former  subsec.  (c)  re- 
designated (d). 

Subsec.  (d)  Publ.  L.  87-206  redesignated  former  subsec  (c)  as  (d).  Former 
subsec.  (d)  redesignated  (c). 

Subsec.  (c).  Pub.  L.  87-206  redesignated  former  subsec  (d)  as  (c)  and 
amended  the  provisions  by  substituting  "determine  that"  for  "cause  investiga- 
tions", inserting  reference  to  subsection  (c)  of  this  section  and  eliminating  "in- 
stead of  by  the  Civil  Service  Commission"  following  "Federal  Bureau  of  Inves- 
tigation." Former  subsec.  (e)  redesignated  (f). 

Subsec.  (f).  Pub.  L.  872.96  redesignated  former  subsec  (e)  as  (f)  and 
amended  the  provisions  by  inserting  reference  to  subsection  (c)  of  this  section 
and  eliminating  "instead  of  by  the  Civil  Service  Commission"  following  "Fed- 
eral Bureau  of  Investigation."  Former  subsec  (f )  redesignated  (g). 

Subsec.  (g).  Pub.  L.  87-206  redesignated  former  subsec.  (f)  as  (g)  and 
amended  the  provisions  by  substituting  "the  reports  of  which  will  be  utilized 
by  the  Commission  in  making  the  determination,  pursuant  to  subsections  (a), 
(b),  and  (c)  of  this  section,  that  permitting  a  person  access  to  restricted  data 
will  not  endanger  the  common  defense  and  security"  for  "to  be  made  by  the 
Civil  Service  Commission  pursuant  to  subsections  (a)  and  (b)  of  this  section." 
Former  subsec.  (g)  redesignated  (h). 

Subsec.  (h).  Pub.  L.  87-206  redesignated  former  subsec  (g)  and  (h). 

Subsec.  (h).  Pub.  L.  87.206  redesignated  former  subsec.  (g)  and  (h). 

1958— Subsec.  (g).  Pub.  L.  85-681  added  subsec.  (g). 

Cross  reference 

Arms  control  and  disarmament  security  restrictions,  see  section  2585  of  Title 
22,  Foreign  Relations  and  Intercourse. 

§  2166.  Applicability  of  other  laws. 

(a)  Sections  2161-2165  of  this  title  shall  not  exclude  the  applicable  provi- 
sions of  any  other  laws,  except  that  no  Government  agency  shall  take  any  ac- 
tion under  such  other  laws  inconsistent  with  the  provisions  of  those  sections. 

(b)  The  Commission  shall  have  no  power  to  control  or  restrict  the  dissemi- 
nation of  information  other  than  as  granted  by  this  or  any  other  law.  (Aug.  1, 
1946,  ch.  724,  §  146,  as  added  Aug.  30,  1954,  ch.  1073,  §  1,  68  Stat.  943.) 

SECURITY  REGULATIONS  :  PHYSICAL  AND  PROCEDURAL 

(State  Department/AID/USIA)  ;  Selected  excerpts— Uniform  State/AID/ 
USIA  regulations.) 

900 — Physical  and  Procedural  Security 

(Note. — *  indicates  revision  ;  **  indicates  new  material.) 
901     Policy 
901.1     Interests  of  National  Defense 

The  interests  of  national  defense  require  the  preservation  of  the  ability  of 
the  United  States  to  protect  and  defend  itself  against  all  hostile  or  destructive 
action  by  covert  or  overt  means,  including  espionage  as  well  as  military  action. 
Therefore,  certain  ofiicial  information  *including  that  in  the  field  of  foreign  re- 
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lations*  affecting  the  national  defense  must  be  protected  against  unauthorized 
disclosure.  *(See  section  911.2.)  * 

D01.2     Safeguarding  Official  Information 

Executive  Order  No.  10501  of  November  5,  1953  (IS  F.R.  7047),  as  amended 
(note  following  50  U.S.C.  401),  provides  for  the  safeguarding  of  official  infor- 
mation which  requires  protection  in  the  interests  of  national  defense.  *For  the 
tyi>es  of  foreign  policy  information  which  may  fall  within  the  criteria  of  na- 
tional defense,  see  sections  911.2  and  911.4.* 

**901.3     Safeguarding  Other  Official  Information 

The  Freedom  of  Information  Act  (5  U.S.C.  552)  recognizes  the  necessity  for 
the  Government  to  withhold  from  public  disclosure  certain  categories  of  rec- 
ords in  addition  to  those  containing  information  specified  in  Executive  Order 
10501  and  other  Executive  Orders.  These  include,  but  are  not  limited  to,  re- 
cords the  disclosure  of  which  would  be  a  clearly  unwarranted  invasion  of  per- 
sonal privacy  or  would  violate  a  privileged  relationship. 

The  absence  of  a  security  classification  or  an  administrative  control  designa- 
tion on  a  record  should  not  be  regarded  as  authorizing  the  public  disclosure  of 
information  contained  therein  without  independent  consideration  of  the 
appropriateness  of  the  disclosure.  In  this  regard,  Department  and  Agency  pol- 
icy with  respect  to  disclosure  of  information  under  the  Freedom  of  Informa- 
tion Act,  or  otherwise,  does  not  alter  the  individual's  responsibility  arising 
from  his  employment  relationship  with  the  Department  or  Agency.** 

Source. — U.S.  Department  of  State.  Uniform  State/AID/USIA  security  regu- 
lations, physical  and  procedural.  [Washington,  U.S.  Govt.  Print.  Off.]  1969.  1 
v..  (various  pagings) 

901.4  Limitation 

The  requirement  to  safeguard  information  in  the  national  defense  interest 
and  in  order  to  protect  sources  of  privileged  information  in  no  way  implies  an 
indiscriminate  license  to  restrict  information  from  the  public.  It  is  important 
that  the  citizens  of  the  United  .States  have  the  fullest  possible  access,  consist- 
ent with  security  and  integrity,  to  information  concerning  the  politices  and 
programs  of  their  Government. 

901.5  Scope 

These  regulations  prescribe  the  security  rules  for  classifying,  marking,  repro- 
ducing, handling,  transmitting,  disseminating,  storing,  regrading,  declassifying, 
decontrolling,  and  destroying  oflicial  material  in  accordance  with  its  relative 
importance.  They  are  intended  to  ensure  accurate  and  uniform  classification  of 
such  information  and  to  establish  standards  for  its  protection,  as  required  by 
Executive  Order  10501. 

901.6  Responsibility 

a.  Primary.  The  specific  responsibility  for  the  maintenance  of  the  security  of 
classified  or  controlled  information  rests  with  each  person  having  knowledge  or 
physical  custody  thereof,  no  matter  hoiv  obtained. 

b.  Individual.  Each  employee  is  responsible  for  familiarizing  himself  with 
and  adhering  to  all  security  regulations. 

c.  Supervisory.  The  ultimate  responsibility  for  safeguarding  classified  and 
administratively  controlled  information  as  prescribed  in  these  regulations  rests 
upon  each  supervisor  to  the  same  degree  that  he  is  charged  with  functional  re- 
sponsibility for  his  organizational  unit."  Supervisors  may,  however,  delegate  the 
performance  of  any  or  all  of  these  functions  relating  to  the  safeguarding  of 
material. 

d.  Organizational.  The  Offices  of  Security  in  State,  USIA,  and  A.I.D.  are  re- 
sponsible for  physical  and  personnel  security  in  their  resi>ective  agencies.  The 
Office  of  Communications  in  the  Department  of  State  is  responsible  for  crypto- 
graphic security.  For  administration  and  enforcement,  see  section  990. 

**e.  Limitation.  Responsibility  for  safeguarding  classified  and  controlled  in- 
formation and  records  shall  not  be  construed  as  authority  to  determine 
whether  records  may  be  withheld  from  the  public  when  requests  for  their  dis- 
closure are  made  under  the  Freedom  of  Information  Act  (5  U.S.C.  552).  Such 
requests  must  be  referred  in  the  manner  described  in  section  943.2  for  process- 
ing in  accordance  with  applicable  agency  regulations.  (State,  5  FAM  480; 
A.I.D.,  M.O.  820.1;  USIA,  22  CFR  503.5-503.7.)** 
57-S68 — 72— pt.  .3 10 
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910  Classification  and  Control  of  Information  and  Material 

911  Authorized  Classifications 

911.1  Classification  Categories 

Classification  of  official  information  requiring  protection  in  the  interests  of 
national  defense  shall  be  limited  to  one  of  the  three  authorized  categories  of 
classification,  which  in  descending  order  of  importance  are :  Top  Secret,  Secret, 
and  Confidential.  No  other  classification  shall  be  used  to  identify  defense  infor- 
mation, including  military  information,  requiring  protection  in  the  interests  of 
national  defense,  except  as  expressly  provided  by  statute. 

911.2  Defense  *and  Foreign  Policy*  Information 

The  Attorney  General  of  the  United  States  on  April  17,  1954,  advised  that 
defense  classifications  may  be  interpreted,  in  proper  instances,  to  include  the 
safeguarding  of  information  and  material  developed  in  the  course  of  conduct 
of  foreign  relations  of  the  United  States  whenever  it  appears  that  the  effect  of 
the  unauthorized  disclosiare  of  such  information  or  material  upon  international 
relations  or  upon  policies  being  pui'sued  through  diplomatic  channels  could  re- 
sult in  serious  damage  to  the  Nation.  The  Attorney  General  further  noted  that 
it  is  a  fact  that  there  exists  an  interrelation  between  the  foreign  relations  of 
the  United  States  and  the  national  defense  of  the  United  States,  which  fact  is 
recognized  in  section  1  of  Executive  Order  10501.  Illustrative  examples  of  such 
information  which  may  require  classification  include  but  are  not  confined  to : 

a.  Information  and  material  relating  to  cryptographic  devices  and  systems. 

b.  Information  pertaining  to  vital  defense  or  diplomatic  programs  or  opera- 
tions. 

c.  Intelligence  or  information  relating  to  intelligence  operations  which  will 
assist  the  United  States  to  be  better  prepared  to  defend  itself  against  attack 
or  to  conduct  foreign  relations. 

d.  Information  pertaining  to  national  stockpiles,  requirements  for  strategic 
materials,  critical  products,  technological  development,  or  testing  activites  vital 
to  national  defense. 

e.  Investgative  reports  which  contain  information  relating  to  subversive  ac- 
tivities affecing  the  internal  security  of  the  United  States. 

f.  Political  and  economic  reiwrts  containing  information,  the  iinauthorized 
disclosure  of  which  may  jeopardize  the  international  relations  of  the  United 
States  or  may  otherwise  effect  the  national  defense. 

g.  Information  received  in  confidence  from  ofBcials  of  a  foreign  government 
whenever  it  appears  that  the  breach  of  such  confidence  might  have  serious 
consequences  affecting  the  national  defense  or  foreign  relations. 

911.3  Classification  of  Defense  Information 
911.3-1    Top  Secret 

Except  as  may  be  expressly  provided  by  statute,  the  use  of  the  classification 
Top  Secret  shall  be  authorized  by  an  appropriate  ofiicial  only  for  defense  in- 
formation or  material  which  requires  the  highest  degree  of  protection.  The  Top 
Secret  classification  shall  be  applied  only  to  that  information  or  material  the 
defense  or  diplomatic  aspect  of  which  is  paramount  and  the  unauthorized  dis- 
closure of  w^hich  could  result  in  exceptionally  grave  damage  to  the  Nation, 
such  as  leading  to  a  definite  break  in  diplomatic  relations  affecting  the  defense 
of  the  United  States,  an  armed  attack  against  the  United  States  or  its  allies,  a 
war,  or  the  compromise  of  military  defense  plans,  intelligence  operations,  or 
scientific  or  technological  developments  vital  to  the  national  defense. 

911.3-2     Secret 

Except  as  may  be  expressly  provided  by  statute,  the  use  of  the  classification 
Secret  shall  be  authoi*ized  by  an  appropriate  ofiicial  only  for  defense  informa- 
tion or  material  the  unauthorized  disclosure  of  which  could  result  in  serious 
damage  to  the  Nation,  such  as  jeopardizing  the  international  relations  of  the 
United  States  or  its  allies,  endangering  the  effectiveness  of  a  program  or  pol- 
icy of  vital  importance  to  the  national  defense,  or  compromising  important 
military  or  defense  plans,  scientific  or  technological  developments  important  to 
national  defense,  or  information  revealing  important  diplomatic  or  intelligence 
operations. 
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911.3-3     Confidential 

Except  as  may  be  expressly  provided  by  statute,  the  use  of  the  classification 
Confidential  sliall  be  autliorized,  by  an  appropriate  oflicial,  only  for  defense  in- 
formation or  material  the  unauthorized  disclosure  of  which  could  be  prejudi- 
cial to  the  conduct  of  United  States  foreign  relations  or  the  defense  interests 
of  the  Nation. 

911.3-4     Unclassified 

Normally,  unclassified  material  should  not  be  marked  or  stamped  "Unclassi- 
fied" unless  it  is  essential  to  convey  to  its  recipient  that  it  has  been  examined 
specifically  for  the  need  of  a  defense  classification  or  control  designation  and 
has  been  determined  not  to  require  such  classification  or  control.  However,  pre- 
printed forms  such  as  telegrams,  which  make  provision  for  an  assigned  classi- 
fication, shall  include  the  term  '"Unclassified"  if  the  information  contained  the 
text  is  neither  classified  nor  administratively  controlled.  *Envelopes  containing 
unclassified  information  to  be  sent  by  diplomatic  pouch  must  be  marked  or 
stamped  "Unclassified"  on  both  sides.  (See  section  956.5b.)  * 

911.4  Authorized  Administrative  Control  Designation 
911.4-1     Limited  Official  Use 

The  administrative  control  designation  Limited  Official  Use  is  authorized  to 
identify  *non-classified  information  which  requires  physical  protection  compa- 
rable to  that  given  "Confidential"  material  in  order  to  safeguard  it*  from  unau- 
thorized access.  Matters  which  should  be  administratively  controlled  include 
information  received  through  privileged  sources  certain  personnel,  medical  in- 
vestigative *commercial,  and  financial*  records ;  specific  references  to  contents 
of  diplomatic  pouches  ;  and  other  similar  material. 

**Documents  which  routinely  would  be  made  available  to  the  public  upon  re- 
quest pursuant  to  the  provisions  of  the  Freedom  of  Information  Act  (5  U.S.C. 
552)  should  not  be  administratively  controlled.  See  State,  5  FAM  480;  A.I.D., 
M.O.  820.1;  USIA,  M.O.A.  Ill  526.** 

911.5  Restricted  Data 

a.  "Restricted  Data"  is  a  term  used  in  connection  with  atomic  energy  mat- 
ters. Section  llr  of  the  Atomic  Energy  Act  of  1954  defines  Restricted  Data  as 
follows : 

"The  term  'Restricted  Data'  means  all  data  concerning : 

(1)   Design,  manufacture,  or  utilization  of  atomic  weapons  ; 

"(2)   The  production  of  special  nuclear  material :  or 

"(3)  The  use  of  special  nuclear  material  in  the  production  of  energy,  but 
shall  not  include  data  declassified  or  removed  from  the  Restricted  Data  Cate- 
gory." 

b.  Restricted  Data  shall  be  classified  Top  Secret,  Secret,  or  Confidential.  Be- 
fore any  person  may  be  permitted  to  have  access  to  Restricted  Data,  he  must 
have  a  "Q"  clearance  from,  or  the  special  permission  of,  the  Atomic  Energy 
Commission.  Nothing  in  these  regulations  shall  be  construed  as  superseding 
any  requirements  of  the  Atomic  Energy  Act  of  1954.  Restricted  Data  shall  be 
handled,  protected,  classified,  downgraded,  and  declassified  in  conformity  with 
the  provisions  of  the  Atomic  Energy  Act  of  1954  and  the  regTilations  of  the 
Atomic  Energy  Commission. 

*c.  A  cover  sheet,  JG-42,  Restricted  Data,  bearing  the  appropriate  defense 
classification  top  and  bottom,  shall  be  used  to  cover  each  copy  of  each  docu- 
ment marked  "Restricted  Data."  (See  AT)pendix  V  (p.  18.) )  * 

911.6  Limitations 

No  other  .security  classification  or  administrative  control  designation  shall  be 
used  on  documents  originating  in  the  Department,  USIA,  and  A.I.D.  without 
the  specific  approval  of  the  appropriate  Office  of  Security. 

912.     Principles  of  Classification  and  Control 

912.1    Assigning  a  Classification  or  Control  Designation 

a.  The  originator  of  a  document  is  responsible  for  the  original  assignment  of 
its  classification  or  control  designation.  Documents  or  materials  shall  be  classi- 
fied or  controlled  according  to  their  own  content  and  not  necessarily  according 
to  their  relationship  to  other  documents.  Each  document  or  item  of  material 
shall  be  assigned  the  lowest  classification  or   control   designation   consistent 
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with  the  proi>er  protection  of  the  information  in  it.  *Documents  or  material 
containing  references  to  classified  material  which  do  not  themselves  reveal 
classified  information  are  not  to  be  classified.  (See  sections  912.2  and  912.3.)* 
b.  The  practice  of  assigning  to  a  document  a  classification  or  control  desig- 
nation exceeding  the  degree  of  protection  required  may  appear  to  be  a  simple, 
innocuous  means  of  providing  extra  protection  in  the  interests  of  security.  To 
the  contrary,  overclassification  and  unnecessary  control  of  documents  result  in 
the  establishment  of  cumbersome  administrative  procedures  and  seriously  ham- 
per operations,  especially  abroad,  even  to  the  extent  of  defeating  the  purposes 
for  which  the  documents  are  intended.  Overclassification  and  unnecessary  con- 
trol cause  delays  in  handling  and  may  preclude  the  accessibility  of  documents 
to  personnel  who  should  be  working  with  them. 

912.2  Physically  Connected  Documents 

The  classification  or  administrative  control  designation  assigned  to  a  file  or 
group  of  physically  connected  documents  must  be  at  least  as  high  as  that  of 
the  most  highly  classified  or  controlled  document  in  it.  Documents  separated 
from  the  file  are  handled  in  accordance  with  their  individual  classification  or 
control  designation.  A  cover  sheet,  JF-18,  Classified  or  Controlled  File,  may 
be  placed  on  the  front  of  each  file  or  group  of  physically  connected  documents, 
marked  to  indicate  the  highest  classification  or  control  designation  it  covers,  or 
the  front  and  back  of  the  folder  must  be  stamped  or  marked  according  to  the 
highest  classification  or  designation  of  the  combined  information  contained  in 
it. 

912.3  Transmitting  Communication 

A  transmitting  communication  shall  bear  a  classification  or  control  designa- 
tion at  least  as  high  as  the  most  highly  classified  or  controlled  document  it 
covers.  The  transmitting  communication  also  must  be  marked  with  its  appro- 
priate group  marking.   (See  section  966.1.) 

912.4  Foreign  Government  Classified  Information 

Information  furnished  by  a  foreign  government  or  by  an  international  orga- 
nization with  restrictions  on  its  dissemination  must  be  protected  according  to 
the  instructions  specified  by  the  foreign  government  or  international  organiza- 
tion furnishing  the  information. 

912.5  Multiple  Classifications  or  Control  Designations 

A  document  must  bear  a  classification  or  administrative  control  designation 
at  least  as  high  as  that  of  its  most  highly  classified  or  controlled  component. 
Pages,  paragraphs,  sections,  or  components  may  bear  different  classifications  or 
a  control  designation,  but  the  document  shall  bear  only  one  over-all  classifica- 
tion or  control  deisgnation.  When  separate  portions  of  a  document  are  marked 
with  different  classifications  or  control  designations,  each  portion  bearing  a  sin- 
gle classification  or  control  designation  (including  "Unclassified")  shall  be  set 
off  with  the  phrases : 

"Begin "  (Insert  classification  or  designation.) 

"End "  (Insert  classification  or  designation.) 

940  Safeguarding  and  Dissemination  of  Classified  and  Administratively  Con- 
trolled Information 

941  Principles  Governing  the  Safeguarding  of  Classified  and  Controlled  Infor- 

mation 

941.1  Authorization  for  Access  and  Use 

Classified  or  administratively  controlled  information  must  be  given  only  to 
those  persons  who  require  and  are  authorized  to  receive  the  information  in  the 
course  of  the  performance  of  their  oflScial  duties ;  who  have  an  appropriate 
and  current  security  clearance ;  and  who  have  adequate  facilities  for  protec- 
tion of  documents  or  other  tangible  matters. 

Special  and  specifically  authorized  clearances  are  required  for  access  to  in- 
formation identified  as  Restricted  Data,  Cosmic,  SEATO,  CENTO,  Crypto- 
graphic, Intelligence,  Office  of  Security,  and  other  information  given  special 
protection  by  law  or  regulation. 

941.2  Need-to-Know  Doctrine 

A  person  is  not  entitled  to  receive  classified  or  administratively  controlled 
information  solely  by  virtue  of  his  official  position  or  by  virtue  of  having  been 
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granted  security  clearance.  The  "need-to-know"  doctrine  shall  be  enforced  at 
all  times  in  the  interest  of  good  security. 

941.3     In  Conver.sation 

The  di.scussion  of  classified  or  administratively  controlled  information  must 
not  be  held  in  the  presence  or  hearing  of  persons  who  are  not  authorized  to 
have  knowledge  thereof. 

Classified  or  administratively  controlled  information  must  be  carefully  con- 
trolled at  all  times.  This  includes  maintenance  of  adequate  records  of  trans- 
mission and  receipt  and  the  imposition  of  strict  limitations  on  the  number  of 
copies  prepared  or  reproduced. 

941.5  Restriction  on  Personal  Use 

Classified  or  administratively  controlled  information  must  not  be  u.sed  for 
personal  interests  of  any  employee  and  must  not  be  entered  in  personal  diaries 
or  other  nonofficial  records. 

941.6  Access  by  Foreign  National  Employees 

Classified  information  must  not  be  dictated  to,  typed,  or  otherwise  prepared 
by  local  employees.  This  restriction  must  not  be  circumvented  by  the  assign- 
ment or  classification  after  a  local  employee  has  prepared  a  particular  docu- 
ment. However,  when  warranted,  information  collected  by  local  employees  and 
prepared  in  report  form  by  such  employees  may  receive  classification  protec- 
tion by  appending  such  reports  to  classified  transmittal  reports  prepared  by 
U.S.  employees. 

Except  as  noted  in  sections  941.6-1,  941.6-2,  and  941.6-3,  classified  or  ad- 
ministratively controlled  information  must  not  be  made  available  to.  or  left  in 
the  custody  of,  Foreign  Service  local  employees  or  alien  employees  resident  in 
the  United  States ;  nor  will  sucli  employees  be  permitted  to  attend  meetings 
vf'here  classified  or  administratively  controlled  information  is  di.scussed. 

941.6-1  When  local  employees  obtain  information  from  privileged  sources 
or  otherwise  develop  information  warranting  an  administrative  control  desig- 
nation or  must  be  given  access  to  administratively  controlled  information  or 
material  originated  elsewhere  in  order  to  perform  their  oflScial  duties,  they 
may  be  authorized  limited  access  to  such  information  i^rovided  that: 

(a)  The  local  employee's  U.S.  citizen  supervisor  reqiiests  authority  to  per- 
mit access  to  administratively  controlled  material  in  writing,  specifying  the 
reasons  the  employee  must  have  access  in  order  to  perform  his  official  duties 
and  describing  the  type  of  material,  reports,  etc.,  contemplated  for  access. 

(b)  The  regional  security  officer  concurs  in  the  request,  issues  a  memoran- 
dum of  limited  access,  and  recommends  approval  to  the  principal  oflicer  of  the 
post  concerned. 

(c)  The  principal  officer  must  authorize  the  limited  access  in  writing.  Such 
authority  shall  be  reviewed  by  each  succeeding  principal  officer,  and  he  shall 
affirm  or  discontinue  such  authority  as  he  deems  appropriate. 

(d)  The  employee's  access  is  not  construed  to  mean  blanket  authority  to  re- 
ceive administratively  controlled  information  or  material.  Select  local  employ- 
ees authorized  to  have  access  to  administratively  controlled  material  shall  be 
permitted  access  only  to  that  type  of  material  specified  in  paragraph  (a)  of 
this  section  on  a  strict  "need-to-know"  basis. 

941.6-2  When  it  is  essential  that  information  contained  in  classified  docu- 
ments (excluding  Top  Secret)  be  disseminated  to  the  broadcasting  service 
alien  personnel  resident  in  the  United  States,  in  order  for  them  to  perform 
their  duties,  such  information  must  be  given  verbally.  They  are  prohibited  ac- 
cess to  Top  Secret  information  and  are  not  authorized  visual  access  to  classi- 
fied documents  or  material. 

**941.6-3  Foreign  Service  local  employees  in  very  limited  cases,  ma.v  be 
permitted  access  to  Confidential  information  coming  from  or  to  be  delivered  to 
the  government  of  the  host  country.  The  internal  procedures  for  granting  access 
are  the  same  as  those  provided  in  the  foregoing  parts  of  section  941.6  with  re- 
gai'd  to  local  employee  access  to  administratively  controlled  material.  Almost 
all  instances  of  u-se  of  this  authority  will  involve  necessary  translations.  Ac- 
cess to  such  material  sho\ild  l)e  allowed  only  after  consideration  of  the  host 
government's  reaction  to  the  particular  Foreign  Service  local  employee's  have- 
ing  such  access.  When  and  where  feasible,  the  local  employee  should  be  given 
such  access  only  after  a  responsible  agency  of  the  host  country  has  indicated 
it  has  no  objection  to  the  specific  local  employee's  access  to  the  information.** 
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941.7    Access  by  Binational  Center  Grantees 

Since  appointments  of  Binational  Center  grantees  are  made  only  upon  com- 
pletion of  a  full  field  investigation,  classified  information  that  applies  to  their 
assignments  and  is  necessary  in  the  performance  of  their  duties  may  be  made 
available  to  them.  Under  no  circumstances  will  classified  documents  be  given 
to  them  for  retention  at  a  Binational  Center.  (This  authority  does  not  apply 
to  those  U.S.  citizens  appointed  locally  whose  salaries  are  paid  from  Bina- 
tional Center  operating  funds.) 

942  Report  of  Missing  or  Comprised  Documents 

Any  employee  who  discovers  that  a  classified  or  administratively  controlled 
document  is  missing  must  make  a  prompt  report  to  the  Ofiice  of  Security  or 
regional  security  officer  via  his  unit  or  post  security  oflicer.  In  the  case  of  a 
known  or  suspected  compromise  of  a  Top  Secret  document  or  crytographic  ma- 
terial, the  report  must  be  made  immediately.  Telegraphic  or  oral  reports  must 
be  followed  by  a  prompt  submission**  of  a  memorandum  address  to  the  OflSce 
of  Security  or  regional  security  ofiicer,  which  includes  the  following  informa- 
tion : 

a.  Complete  identification  of  the  material,  including,  when  possible,  the  date, 
subject,  originator,  address,  serial  or  legend  markings,  classification  and  type 
of  material  (i.e.,  telegram,  memorandum,  airgram.  etc.). 

b.  Where  compromise  is  believed  to  have  occurred,  a  narrative  statement  de- 
tailing the  circumstance  which  gave  rise  to  the  compromise,  the  unauthorized 
person  who  had  or  may  have  had  access  to  the  material,  the  steps  taken  to  de- 
termine whether  compromise  in  fact  occurred  and  the  office  or  post  evaluation 
of  the  importance  of  the  material  compromised. 

c.  Where  a  document  is  lost  or  missing,  the  narrative  statement  should  de- 
tail the  movements  of  the  material  from  the  time  it  was  received  by  the  post 
or  office,  including  to  whom  it  was  initially  delivered;  later  routings;  the  per- 
sons having  access  to  the  material ;  the  time,  date,  and  circumstances  under 
wliich  loss  was  realized  ;  and  the  steps  taken  to  locate  the  material.** 

**d.  When  material  is  either  compromised  or  missing,  identify  if  possible  the 
person  responsible  and  state  the  action  taken  with  regard  to  the  person  and/or 
procedures  to  prevent  a  recurrence. 

Where  cryptographic  material  is  involved,  a  report  is  also  to  be  made  to  the 
Office  of  Communications  (OC/S)  using  FS-50T,  Report  of  Violation  of  Com- 
munications Security.** 

943  OflBcial  Dissemination 

943.1  Distribution  to  Other  Agencies 

Classified  or  administratively  controlled  material  may  be  sent  to  other  Fed- 
eral departments  or  agencies  or  to  officials  and  committees  of  Congress  or  to 
individuals  therein  only  through  established  liaison  or  distribution  channels. 
An  exception  is  permitted  when  a  post  tran.smits  classified  or  administratively 
controlled  material  to  an  office  of  another  U.S.  Government  agency  within  the 
executive  branch  located  outside  the  United  States. 

Classified  or  administratively  controlled  material  originated  in  another  U.S. 
department  or  agency  must  not  be  communicated  to  a  third  department  or 
agency  without  the  consent  of  the  originating  department  or  agency,  including 
material  originated  in  State,  USIA,  and  A.I.D.  Such  approval  must  be  obtained 
in  writing,  and  a  record  of  the  approval  and  communication  must  be  main- 
tained by  the  communicator. 

943.2  Referral  of  Public  Requests 

**Requests  from  the  public  for  classified  records,  whether  made  to  a  Depart- 
ment or  Agency  office  within  the  United  States,  or  to  a  post  abroad,  must  be 
referred  to  the  Chief,  Records  Services  Division  (State)  ;  Director.  Informa- 
tion Staff  (A.I.D.)  ;  or  Assistant  Director,  Office  of  Public  Information 
(USIA).  as  appropriate. 

Administratively  controlled  and  unclassified  records  may  be  released  upon 
approval  by  chiefs  or  mission  at  Foreign  Service  posts  in  accordance  with  5 
FAi\I  482.2.  Administratively  controlled  and  imclassified  records  abroad  of 
A.I.D.  and  of  USIA  may  also  be  released  by  the  A.I.D.  country  mission  direc- 
tor and  by  the  USIA  country  public  affairs  officer  respectively.  See  M.O.  820.1 
and  M.O.A.  III  526. 
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Requests  for  classified  or  for  administratively  controlled  records  which  the 
cliief  of  mission  (ior  A.I.D.,  the  mission  director,  or  for  USIA,  the  public  af- 
fairs officer)  has  declined  to  make  available  on  his  own  authority,  should  be 
siibmitted  to  the  appropriate  agency,  by  operations  memorandum  for  State  and 
USIA  and  by  airgrum  for  A.I.D.,  containing  sufficient  information  to  permit 
consideration  of  the  request. 

Classified  or  administratively  controlled  records  to  be  made  available  to  the 
public  by  the  above-identified  authorized  officers  in  the  United  States  and 
abroad  must  first  be  declassified  or  decontrolled  in  accordance  with  the  provi- 
sions of  5  FAiNI  9C6.4. 

For  more  detailed  procedures  on  releasing  records  to  the  public,  see  the  ap- 
propriate Department  or  Agency  regulations.  (State,  5  FAM  480,  A.I.D.,  M.O. 
820.1;  USIA,  M.O.A.  Ill  526).** 

943.3     Clearance  for  Publication 

**Any  employee  writing  for  publication,  either  in  an  official  or  private  ca- 
pacity, must  submit  his  manuscript  for  agency  clearance  if  the  content  may 
reasonably  be  interpreted  as  related  to  the  current  responsibilities,  programs, 
or  operations  of  the  employee's  agency  or  to  current  U.S.  foreign  policy,  or 
may  reasonably  be  expected  to  affect  U.S.  foreign  relations.  For  detailed  clear- 
ance procedures,  see  3  FAM  628  and  18G5,  M.O.  831.1  and  MOA  II  120.** 

943.4.Use  of  Official  Records 

The  regulations  governing  access  to  official  records  are  set  forth  in  5  FAM 
480,  M.O.  820.1,  and  MOA  III  526.  They  include  procedures  to  be  followed  for 
access  to  official  records  for  purposes  of  historical  research. 

943.5  Release  of   Material   to   U.S.    Citizen   Personnel   Outside   the   Executive 

Branch 

Clas.sified  and  administratively  controlled  material  must  not  be  released  to 
persons  who  are  not  security  cleared  U.S.  citizen  employees  of  the  executive 
branch  of  the  U.S.  Government  until  appropriate  security  checks  and  briefings 
have  been  completed.  Release  of  such  material  or  information  shall  be  made 
only  when  consistent  with  security  and  administrative  requirements.  Responsi- 
bility for  authorizing  release  is  vested  as  follows  : 

Top  Secret,  Secret,  CovfidentiaJ,  and  Limited  Official  Use  Material — The  con- 
currence of  both  the  director  of  the  originating  or  action  office  and  the  direc- 
tor of  the  Office  of  Security  must  be  obtained  prior  to  the  release  of  any 
classified  or  administratively  controlled  information.  Either  the  originating  or 
action  office  concerned  with  the  substance  of  the  information  may  decide 
whether  it  can  be  declassified  or  decontrolled  and  released  or  whether  it  can 
be  released  without  such  action.  If  the  information  to  be  released  remains 
classified  or  administratively  controlled,  the  Office  of  Security  must  specify  the 
manner  in  which  the  release  is  to  be  effected  including  special  markings,  re- 
ceipts, and  such  other  safeguards  as  are  deemed  necessary  to  ensure  that  the 
information  receives  appropriate  protection. 

943.6  Dissemination    Ordered    or    Requested    by    a    Court    of    Law    or    Other 

Official  Body 

**a.  Except  as  provided  in  section  943.2  any  sulipena,  demand,  or  request  for 
classified  or  controlled  information  or  records  from  a  court  of  law  or  other  of- 
ficial body  shall  be  handled  in  accordance  with  the  regulations  of  the  agency 
concerned  which  prescribe  procedures  for  responding  to  subpenas  (State,  5 
FAM  485;  USIA.  MOA  III  527  and  625.6)** 

b.  Testimony  involving  classified  or  administratively  controlled  information 
must  not  be  given  before  a  court  or  other  official  body  without  the  a])proval  of 
the  head  of  the  Department  or  Agency  concerned.  An  employee  called  upon  to 
give  such  testimony  without  prior  authorization  shall  state  that  he  is  not  au- 
thorized to  disclose  the  information  desired  and  that  a  written  request  for  the 
specific  information  should  be  transmitted  to  the  head  of  the  Department  or 
Agency  concerned.  Such  testimony,  when  so  approved,  shall  be  given  only 
under  such  conditions  as  the  head  of  the  department  or  agency  may  prescribe. 

c.  Reports  rendered  by  the  Federal  Bureau  of  Investigation  and  other  inves- 
tigative agencies  of  the  executive  branch  are  to  be  regarded  as  confidential.  All 
reports,  records,  and  files  relative  to  the  loyalty  of  employees  or  prospective 
employees  (including  reports  of  such  investigative  agencies)  sliall  be  main- 
tained in  confidence,  and  shall  not  be  transmitted  or  disclosed  except  as  is  re- 


3134 

quired  in  the  efficient  conduct  of  business,  and  then,  only  in  accordance  witli 
the  provisions*  of  the  President's  directive  of  March  13,  1948.  (See  Appendix 
II. )  * 

944     Dissemination  to  Foreign  Governments 

944.1  Dissemination  of  Classified  Defense  Information  to  Foreign  Govern- 
ments and  International  Organizations 

For  detailed  instructions  governing  the  release  of  classified  information  to 
foreign  governments  and  international  organizations,  see  11  FAM  600. 

d.  In  the  domestic  .service  .specific  approval  to  remove  classified  or  adminis- 
tratively controlled  material  for  overnight  cu.stody  must  be  obtained  from  an 
office  director  or  higher  authority.  At  posts,  specific  approval  must  be  obtained 
from  the  principal  officer  or  officers  designated  by  him  to  approve  such  remov- 
als. 

964.3  Transporting  Classified  and  Administratively  Controlled  Material  Across 

International  Borders 

Classified  and  administratively  controlled  material  is  carried  across  interna- 
tional borders  by  professional  diplomatic  couriers.  Nonprofessional  diplomatic 
couriers  are  given  such  material  for  international  transmission  only  in  emer- 
gencies when  the  professional  service  will  not  cover  the  area  into  wliich  the 
pouch  must  be  carried  or  the  post  to  which  the  pouch  is  addressed  within  the 
time  that  official  business  must  be  conducted.  In  such  isolated  cases,  the  non- 
professional diplomatic  courier  must  be  in  possession  of  a  diplomatic  passport 
and  courier  letter,  and  his  material  must  be  enclosed  in  sealed  diplomatic 
pouches  until  delivered  to  its  official  destination.  Special  procedures  are  in  ef- 
fect for  U.S. -Mexican  border  posts. 

964.4  Personal  Responsibilities 

The  safeguarding  of  classified  or  administratively  controlled  material  re- 
moved from  official  premises  remains  the  personal  responsibility  of  the  remov- 
ing officer  even  tliough  all  conditions  of  section  964  have  been  met. 

964.5  Office  Working  or  Reference  Files 

Information  and  working  files  acciunulated  in  the  course  of  Government 
employment  are  not  personal  files  as  defined  in  section  432,  M.O.  520.1,  and 
MOA  III  Exhibit  610A.  The  transfer  or  removal  of  such  working  or  reference 
files  shall  he  in  accordance  with  the  provisions  of  sections  417  and  443.2,  M.O. 
520.1.  and  MOA  III  512.6. 

953     Storage  and  Access  of  Classified  and  Administratively  Controlled  Mate- 
rial by  Persons  not  Regularly  Employed 

965.1  Storage 

Authorized  consultants  and  contractors  engaged  in  work  involving  classified 
or  administratively  controlled  material  may  not  store  classified  or  administra- 
tively controlled  niaterial  overnight  on  their  premises  unless  the  Office  of  Secu- 
rity has  granted  approval  fen-  such  storage.  No  classified  or  administratively 
controlled  material  may  be  made  available  to  consultants  or  contractors  off  the 
official  premises  or  transmitted  to  such  persons  off  the  premises  except  with 
the  approval  of  the  Office  of  Security. 

965.2  Access 

Contractors  or  consultants  may  not  have  access  to  classified  administratively 
controlled  materials  until  a  personnel  security  clearance  has  been  given  or  con- 
firmed by  the  Office  of  Security.  Employees  are  personally  re.sponsible  for  ob- 
taining clearance  from  the  Office  of  Security  prior  to  release  or  transmitting  of 
classified  or  administratively  controlled  material  to  a  consultant  or  contractor 
add  lessee  off  the  premises.  Normally,  such  material  is  sent  through  the  Office 
of  Security. 

966     Downgrading,  declassification,  and  decontrol 
966.1     Automatic  Changes 

Classified  and  administratively  controlled  material  should  be  kept  under  re- 
view and  be  downgraded,  declassified,  or  decontrolled  as  soon  as  conditions 
permit.  When  material  is  assigned  a  classification  or  control  designation,  it 
must  also  be  assigned  a  group  marking  and/or  identifying  notation  to  effect  its 
automatic   downgrading,    declassification,    or    decontrol   when   the   material   no 
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lonf::er  requires  its  orisinal  desree  of  protection.  There  are  five  standaril  group 
markings  and  identifying  notations  associated  with  the  automatic  downgrading 
and  declassification  of  classified  material  and  two  identifying  notations  associ- 
ated with  the  automatic  decontrol  of  administratively  controlled  material.  In 
atypical  situations  where  the  standard  group  markings  and  notations  do  not 
adequately  describe  the  method  or  time-phase  intended  to  accomplish  the  auto- 
matic downgrading  procedure,  the  notations  may  be  enlarged  upon  or  amended. 
Group  markings  and  identifying  notations  should  be  placed,  whenever  possible, 
two  spaces  above  the  defense  classification  or  control  designation  appearing  at 
tlie  bottom  of  page  one  on  all  copies. 

966.2  Classified  Documents 

966.2-1  Group  5  documents  are  those  which  do  not  require  a  classification 
protection  for  any  regulatory  period  of  time  specified  for  the  protection  of  doc- 
uments assigned  to  Groups  4  through  1.  To  the  greatest  extent  possible,  classi- 
fied documents  that  can  be  assigned  to  Group  5  should  be  so  assigned  and  be 
marked  : 

Group  5 — -(Declassified  following  date  or  conclusion  of  specific  event,  or  re- 
moval of  classified  enclosures  or  attachments) 

966.2 — 2  Group  ^  documents  are  those  requiring  protection  for  a  minimum 
number  of  years,  at  the  conclusion  of  which  they  may  be  declassified.  Group  4 
documents  are  automatically  downgraded  one  step  each  3  years  and  are  auto- 
matically declassified  12  years  after  the  date  of  origin.  Such  documents  should 
be  marked : 

Group  4 — Downgraded  at  3-year  intervals.  Declassified  12  years  after  date  of 
origin. 

966.2 — 3  Group  3  documents  are  those  whicli  may  he  aiitomatically  down- 
graded but  not  automatically  declassified.  Such  documents  should  be  marked : 

Gl'oup  3 — Downgraded  at  12-year  intervals,  not  automatically  declassified. 

966.2 — 4  Group  2  documents  are  Top  Secret  and  Secret  documents  which 
are  so  extremely  sensitive  that  in  the  interests  of  national  defense  they  must 
retain  their  classificiation  for  an  indefinite  period  of  time.  Only  an  official  em- 
powered to  exercise  original  Top  Secret  classification  authority  may  assign  a 
document  to  Group  2.  Such  documents  must  be  signed  by  the  exempting  official 
when  his  identity  is  not  apparent  from  the  document  itself  and  must  be 
marked  : 

Group  2 — Exempted  from  automatic  downgrading  By  (Signature  and  Title 
of  Exempting  Official). 

966.2 — 5  Group  1  documents  are  those  classified  documents  excluded  from 
the  automatic  downgrading  and  declassification  provisions  because  they  contain 
information  or  material  as  follows : 

a.  Originated  by  foreign  governments  or  international  organizations  not  sub- 
ject to  the  classification  jurisdiction  of  the  U.S.  Government. 

b.  Provided  for  by  statutes,  such  as  the  Atomic  Energy  Act. 

c.  Specifically  excluded  from  these  provisions  by  the  head  of  the  Department 
or  Agency. 

d.  Requiring  special  handling,  such  as  intelligence  and  cryptography. 
Group  1  documents  should  be  marked  : 

Group  1 — Excluded  from  automatic  downgrading  and  declassification. 

966.2 — 6     Administratively  Controlled  Documents. 

Limited  Official  Use  documents  will  he  processed  in  one  of  two  categories : 
(1)  exempted  from  automatic  decontrol  or  (2)  decontrolled  upon  the  conclu- 
sion of  a  specific  event,  removal  of  controlled  attachments,  or  the  passage  of  a 
logical  period  of  time.  Such  documents  must  bear  an  appropriate  notation  but 
no  group  marking  and  shall  be  identified  as  follows  : 

Exempted  from  automatic  decontrol. 

Or: 

Decontrolled  following  (Date  or  conclusion  of  sj)ecific  event,  or  removal  of 
administratively  controlled  enclosures  or  attachments.) 

966.3  Classified  and  Administratively  Controlled  Telegrams 

Information  contained  in  Top  Secret,  Secret.  Confidential,  and  Limited 
Official  T^se  telegrams  is  subject  to  automatic  downgrading,  declassification, 
and  decontrol  procedures  to  the  same  extent  as  the  substantive  contents  of 
nontelegraphic  documents.  In  order  to  eliminate  costly  transmissions,  code 
symbols  have  been  substituted  for  group  markings  and  identifying  notations 
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wliicli  shall  appear  at  the  end  of  the  message  text  as  the  final  paragraph  as 
follows : 

GP  4  for  Group  4. 

GP  3  for  Group  3. 

GP  2  for  Group  2. 

GP  1  for  Group  1. 

Instructions  for  downgrading  or  declassifying  information  should  be  ap- 
pended as  the  final  unnumbered  paragraph  of  the  message  text,  when  such  in- 
structions do  not  coincide  with  one  of  the  four  GP  code  symbols. 

Since  there  is  no  GP  code  symbol  for  administratively  controlled  documents, 
the  appropriate  notation  must  be  added,  as  the  final  unnumbered  paragraph  of 
the  message  text. 

SECURITY  CLASSIFICATION  OF  OFFICIAL  INFORMATION,  DOD  5201.47  (DEPARTMENT  OF 
DEFENSE)  ;  SELECTED  EXCERPTS — SECURITY  CLASSIFICATION  OF  OFFICIAL  INFOR- 
MATION 

References : 

(a)  DOD  Directive  5120.33,  "Classification  Management  Program,"  January 
8,  1963. 

(b)  DOD  Instruction  5120.34.  "Implementation  of  the  Classification  Manage- 
ment Program."  .January  8.  1963. 

(c)  DOD  Directive  5122.5,  "Assistant  Secretary  of  Defense  (Public  Affairs)," 
July  10.  1961. 

(d)  DOD  Directive  5200.1,  "Safeguarding  Official  Information  in  the  Inter- 
ests of  the  Defense  of  the  United  States,"  July  8.  1957. 

(e)  DOD  Directive  5400.7,  "Availability  to  the  Public  of  DOD  Information," 
June  23.  1967. 

(f)  DOD  Directive  5200.10,  "Downgrading  and  Declassification  of  Classified 
Defense  Information."  July  26,  1962. 

(g)  DOD  Directive  5230.9,  "Clearance  of  Department  of  Defense  Public  In- 
formation," December  24.  1966. 

(h)  OASD(M)  multi-DOD  memo.,  "DOD  Instruction  5210.47,  Security  Classi- 
fication of  Official  Information,"  January  27,  1965  (hereby  cancelled). 

/.  Purpose  and  appUcaTnVdy 

In  accordance  with  references  (a)  and  (b).  this  Instruction  provides  guid- 
ance, policies,  standards,  criteria  and  procedures  for  the  security  classification 
of  official  information  under  the  provisions  of  Executive  Order  10501,  as 
amended,  for  luiiform  application  throughout  the  Department  of  Defense,  the 
components  of  which,  in  turn,  through  their  implementation  of  this  Instruc- 
tion, shall  accomplish  its  application  to  defense  contractors,  sub-contractors, 
potential  contractors,  and  grantees.  Determinations  whether  particular  infor- 
mation is  or  is  not  Restricted  Data  are  not  within  the  scope  of  this  Instruc- 
tion. 

//.  Definitions 

The  definitions  given  below  .shall  apply  hereafter  in  the  Department  of  De- 
fense Information  Security  Program. 

Source. — U.S.  Department.  Security  classification  of  official  information. 
[Washington]  1964...  1  v.  (various  pngings)  At  head  of  title:  Department  of 
Defense  Instruction.  "Number  5210.47.  Dec.  31.  1964." 

Classification :  The  determination  that  official  information  requires,  in  the  in- 
terests of  national  defense,  a  specific  degree  of  protection  against  unauthorized 
disclosure,  coupled  with  a  designation  signifying  that  such  a  determination  has 
been  made. 

Classified  Information:  Official  information  which  has  been  determined  to  re- 
quire, in  the  interests  of  national  defense,  protection  against  unauthorized  dis- 
closure and  which  has  been  so  designated. 

Declassification:  The  determination  that  classified  information  no  longer  re- 
quires, in  the  interests  of  national  defense,  any  degree  of  protection  against 
unauthorized  disclosure,  coupled  with  a  removal  or  cancellation  of  the  classifi- 
cation designation. 

Document:  Any  recorded  information  regardless  of  its  physical  form  or 
characteristics,  including,  without  limitation,  written  or  printed  material :  data 
processing  cards  and  tapes  ;  maps  ;  charts ;  photographs ;  negatives ;  moving  or 
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still  films;  film  .strips;  paintings;  drawings;  engraving,  sketches;  reproductions 
of  such  things  by  any  means  or  process ;  and  sound,  voice  or  electronic  record- 
ings in  any  form. 

Dowiifjrade:  To  determine  that  classified  information  requires,  in  the  inter- 
ests of  national  defense,  a  lower  degree  of  protection  against  unauthorized  dis- 
closure than  currently  provided,  coupled  with  a  changing  of  the  classification 
tlesignation  to  reflect  such  lower  degree. 

Formerly  Restricted  Data:  Information  removed  from  Restricted  Data  cate- 
gory ui)on  determination  jointly  by  the  Atomic  Energy  Commission  and  De- 
])artment  of  Defense  that  such  information  relates  primarily  to  the  military 
utilization  of  atomic  weai)ons  and  that  such  information  can  be  adequately 
safeguarded  as  classified  defense  information  (See  subparagraph  VIII,  D.  13, 
below  regarding  foreign  dissemination.) 

Information:  Knowledge  which  may  be  communicated  by  any  means. 

Material:  Any  document,  product  or  substance  or  in  which  information  may 
be  recorded  or  embodied. 

Official  Information:  Information  which  is  owned  by,  produced  by  or  is  sub- 
ject to  the  control  of  the  United  States  Government. 

Reff^rade:  To  determine  that  certain  classified  information  requires,  in  the  in- 
terests of  national  defense,  a  higher  or  a  lower  degree  of  protection  against 
unauthorized  disclosure  than  currently  provided,  coupled  with  a  changing  of 
the  clas:-ification  designation  to  reflect  such  higher  or  lower  degree. 

Research:  All  eifort  directed  toward  increased  knowledge  of  natural  phenom- 
ena and  environment  and  toward  the  solution  of  problems  in  all  fields  of  sci- 
ence. This  includes  basic  and  applied  research. 

Basic  Research,  which  is  the  type  of  research  directed  toward  the  increase 
of  knowledge,  the  primary  aim  being  a  greater  knowledge  or  understanding  of 
the  sul)ject  under  study. 

Apiilicd  Research,  which  is  concerned  with  the  practical  application  of 
knowledge,  material  and/or  techniques  directed  toward  a  solution  to  an  exis- 
tent or  anticipated  military  or  technological  requirement. 

Restricted  Data:  All  data  (information)  concerning  (1)  design,  manufac- 
turer utilization  of  atomic  weapons;  (2)  the  production  of  special  nuclear  mate- 
rial; or  (3)  the  use  of  special  nuclear  material  in  the  production  of  energy, 
but  not  to  include  data  declassified  or  removed  from  the  Restricted  Data  cate- 
gory pursuant  to  Section  142  of  the  Atomic  Energy  Act.  (See  Section  llw. 
Atomic  Energy  Act  of  1954,  as  amended,  and  "Formerly  Restricted  Data.") 

Technical  Information:  Information,  including  scientific  infoi'mation,  which 
relates  to  research,  development,  engineering,  test,  evaluation,  production,  oper- 
ation, use  and  maintenance  of  munitions  and  other  military  supplies  and 
equipment. 

Technical  Intelligence:  The  product  resulting  from  the  collection,  evaluation, 
analysis  and  interpretation  of  forei.gn  scientific  and  technical  information 
which  covers  (1)  foreign  developments  in  basic  and  applied  research,  and  in 
applied  engineering  techniques:  and  (2)  scientific  and  technical  characteristics, 
capabilities,  and  limitations  of  all  foreign  military  systems,  weapons,  weapon 
systems  and  material,  the  research  and  development  related  thereto,  and  the 
production  methods  used  in  their  manufacture. 

///.  Policies 

A.  Protecting  Essential  Information 

1.  Tlie  Preamble,  Executive  Order  10501,  as  amended,  provides  in  part  as 
follows  : 

"Whereas  the  interests  of  national  defense  require  the  preservation  of  the 
ability  of  the  United  States  to  protect  and  defend  itself  against  all  hostile  or 
destructive  action  by  covert  or  overt  mean.s,  including  espionage  as  well  as 
military  action  [.]...  it  is  essential  that  certain  official  information  affecting 
the  national  defense  be  protected  uniformly  against  unauthorized  disclosure."' 

2.  The  primary  ol)jective  of  the  Classification  Management  Program  is  to  as- 
sure that  official  information  is  classified  accurately  under  Executive  Order 
10501.  as  amended,  when  in  the  interests  of  national  defense  it  needs  protec- 
tion against  unauthorized  disclosure. 

3.  Consistent  with  the  above  objective,  the  use  and  application  of  security 
classification  to  accomplish  such  pi-otection  shall  be  limited  to  only  that  infor- 
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mation  which   is   truly   essential   to   national   defense  because  it  provides   the 
United  States  with : 

a.  A  military  or  defense  advantage  over  any  foreign  nation  or  group  of  na- 
tions ;  or 

b.  A  favorable  international  posture ;  or 

c.  A  defense  posture  capable  of  successfully  resisting  hostile  or  destructive 
action  from  within  or  without,  overt  or  covert ; 

which  could  be  damaged,  minimized  or  lost  by  the  unauthorized  disclosure  or 
use  of  the  information. 

B.  Informing  the  Public 

The  Department  of  Defense,  in  accordance  with  the  policy  of  the  United 
States  Government,  shall  inform  the  American  piiblic  of  the  activities  of  the 
Department  of  Defense  to  the  maximum  extent  consistent  with  the  best  inter- 
ests of  national  defense  and  security.  Nothing  contained  herein,  however,  shall 
be  construed  to  authorize  or  require  the  public  release  of  official  information. 
In  this  connection  see  reference  (c). 

C.  Regrading  and  Declassification 

In  order  to  preserve  the  effectiveness  and  integrity  of  the  classification  sys- 
tem, assigned  classifications  shall  be  responsive  at  all  times  to  the  current 
needs  of  national  defense.  When  classified  information  is  determined  in  the  in- 
terests of  national  defense  to  require  a  different  level  of  protection  than  that 
presently  assigned,  or  no  longer  to  require  any  such  protection,  it  shall  be  re- 
garded as  declassified. 

D.  Improper  Classification 

Unnecessary  classification  and  higher  than  necessary  classification  shall  be 
scrupulously  avoided. 

E.  Misuse  of  Classification 

Classification  shall  apply  only  to  ofiicial  information  requiring  protection  in 
the  interests  of  national  defense.  It  may  not  be  used  for  the  purpose  of  con- 
cealing administrative  error  or  inefficiency,  to  prevent  personal  or  departmen- 
tal embarrassment,  to  influence  competition  or  independent  initiative,  or  to 
prevent  release  of  ofiicial  information  which  does  not  require  protection  in  the 
interests  of  national  defense. 

F.  Safeguarding  privately  owned  information 

1.  Privately  owned  information,  in  which  the  Government  has  not  estab- 
lished a  proprietary  interest  or  over  which  the  Government  has  not  exercised 
control,  in  whole  or  in  part,  is  not  subject  to  classification  by  the  private 
owner  under  the  authority  of  this  Instruction.  However,  a  private  owner,  be- 
lieving his  information  requires  protection  by  security  classification,  is  encour- 
aged to  provide  protection  on  a  personal  basis  and  to  contact  the  nearest  office 
of  the  Army,  Navy,  or  Air  Force  for  assistance  and  advice. 

2.  Section  793  (d).  Title  18  United  States  Code  provides  penalties  for  impro- 
per disclosure  of  "information  relating  to  the  national  defense  which 
information  the  possessor  has  reason  to  believe  could  be  used  to  the  injury  of 
the  United  States  or  to  the  advantage  of  any  foreign  nation." 

3.  Sections  224  to  227  of  the  Atomic  Energy  Act  of  1954,  as  amended,  pro- 
vide penalties  for  the  imi)roper  obtaining,  disclosure  or  use  of  Restricted  Data. 

G.  Safeguarding  official  information  ivhich  is  not  suhject  to  security  classifica- 

tion 

Office  information  which  does  not  qualify  for  security  classification  or  has 
been  declassified,  and  which  pursuant  to  lawful  authority  requires  protection 
from  imauthorized  disclosure  or  public  release  for  reasons  other  than  national 
security  or  defense,  shall  be  handled  in  accordance  with  references  (c)  and 
(g). 

IV.  Classification  Cagctorics 
A.  General 

AU  official  information  which  requires  protection  in  the  interests  of  national 
defense  shall  be  classified  in  one  of  the  three  categories  described  below.  Un- 
less expressly  provided  by  statute,  no  other  classifications  are  authorized  for 
United  States  classified  information.  Appendix  A  gives  examples  of  informa- 
tion which  may  come  within  the  various  categories.  Section  VI.  below  provides 
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specific  criteria  for  determining  whether  information  falls  witliin  these  cate- 
gories. 

B.  Top  Secret 

All  official  information  or  material  the  defense  aspect  of  which  is  paramount, 
and  the  unauthorized  disclosure  of  wliich  could  result  in  except wnall]/  grave 
damage  to  the  Nation ;  such  as,  leading  to  a  definite  break  in  diplomatic  rela- 
tions affecting  the  defense  of  the  United  States,  an  armed  attack  against  the 
United  States,  an  armed  attack  against  the  United  States  or  its  allies,  a  war,  or 
the  compromise  of  military  or  defense  plans,  or  intelligence  operations,  or  scien- 
tific or  technological  developments  vital  to  the  national  defense.  The  use  of  the 
Top  Seci'et  classification  shall  be  severely  limited  to  information  or  material 
which  requires  the  utmost  protection.   (See  Part  I,  Appendix  A.) 

C.  Secret 

The  second  highest  level  of  classification,  Secret,  shall  be  applied  only  to 
that  information  or  material  the  unauthorized  disclosure  of  which  could  result 
in  serious  damage  to  the  Nation ;  such  as,  by  jeopardizing  the  international  re- 
lations of  the  United  States,  endangering  the  effectiveness  of  a  program  or  pol- 
icy of  vital  importance  to  the  national  defense,  or  compromising  important 
military  or  defense  plans,  scientific  or  technological  developments  important  to 
national  defense,  or  information  revealing  important  intelligence  operations. 
(See  Part  II,  Appendix  A). 

D.  Confidential 

The  lowest  level  of  classification.  Confidential,  shall  be  applied  only  to  that 
information  or  material  the  unauthorized  disclosure  of  which  could  be  prejudi- 
eial  to  the  defense  interests  of  the  Nation.  (See  Part  III,  Appendix  A.)  The 
designation  "Confidential-Modified  Handling  Authorized,"  which  is  not  a  sepa- 
rate classification  category,  identifies  certain  confidential  information  pertain- 
ing to  combat  or  combat-related  operations  which,  because  of  combat  or  com- 
bat-related operational  conditions,  cannot  be  afforded  the  full  protection 
prescribed  for  Confidential  information.  The  designation  C-MHA  shall  be  ap- 
plied to  that  Confidential  information  pertaining  to  military  operations  involv- 
ing planning,  training,  operations,  communications  and  logistical  support  of 
combat  units  when  combat  or  combat-related  conditions,  actual  or  simulated, 
preclude  the  full  application  of  the  rules  and  procedures  governing  dissemina- 
tion, use  transmission  and  safekeeping  prescribed  for  the  protection  of  Confi- 
dential information.  The  designation  may  be  applied  prior  to  the  introduction 
of  the  information  into  combat  areas,  actual  or  simulated,  when  the  informa- 
tion is  intended  for  such  use  and  dissemination,  but  the  rules  and  procedures 
for  handling  the  information  shall  not  be  modified  until  the  information  is  so 
introduced.  C-MHA  cannot  be  applied  to  material  containing  Restricted  Data. 

E.  Foreign  Classified  Information 

1.  Section  3(e)  Executive  Order  10501,  provides  as  follows  : 
''Information  Originaged  by  a  Foreign  Government  or  Organization:  Defense 

information  of  a  classified  nature  furnished  to  the  United  States  by  a  foregn 
government  or  international  organization  shall  be  assigned  a  classification 
which  wuU  assure  a  degree  of  protection  equivalent  to  or  greater  than  that 
required  by  the  government  or  international  organization  which  furnished  the 
information." 

2.  Foreign  security  classifications  generally  parallel  United  States  classifica- 
tions. A  Table  of  Equivalents  is  contained  in  Appendix  B. 

3.  Top  Secret,  Secret,  and  Confidential.  If  the  foreign  classification  marking 
is  in  English,  no  additional  U.S.  classification  marking  is  required.  If  the  for- 
eign classification  marking  is  in  a  language  other  than  English,  an  equivalent 
U.S.  classification  marking  as  shown  in  Appendix  B  will  be  added. 

4.  Restricted.*  Many  foreign  governments,  and  international  organizations 
such  as,  for  example,  NATO,  CENTO,  and  SEATO,  use  a  fourth  security  clas- 
sification "Restricted"  to  denote  a  foreign  re(purenient  for  security  protection 
of  a  lesser  degree  than  Confidential.  Such  foreign  Restricted  information  re- 
leased to  the  United  States  Government  under  international  agreement  requir- 
ing its  protection,  usually  does  not  require  or  warrant  United  States  security 
classification  under  Executive  Order  10501.  Under  the  agreement  covering  the 


•  The  effective  date  of  this  paragraph  4  Is  postponed.  See  paragraph  XIV.  B. 
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release  of  information,  however,  certain  protection  is  required.  In  the  usual 
case,  therefore,  in  order  to  satisfy  this  requirement,  a  document  or  other  mate- 
rial containing  foreign  Restricted  information  shall  show,  or  be  marked  addi- 
tionally to  show,  in  English,  the  name  of  the  foreign  government  or  interna- 
tional organization  of  origin  and  the  word  "Restricted,"  e.g.,  UK-Restricted; 
NATO-Restricted.  (See  Appendix  B. )  Any  document  or  other  material  marked 
as  aforesaid  shall  be  protected  in  the  manner  specified  in  reference  (d).  Docu- 
ments or  other  material  on  hand  falling  in  this  category  which  already  have 
been  marked  so  as  to  require  protection  as  "Confidential"  or  "C-MHA,"  as 
they  are  withdrawn  from  the  file  for  any  purpose,  shall  be  re-marked  in  ac- 
cordance with  this  subparagraph  and  the  previously  applied  marking  shall  be 
obliterated  or  excised.  Henceforth,  the  provisions  of  this  subparagraph  shall 
apply  thereto. 

5.  The  origin  of  all  material  bearing  foreign  classifications,  including  mate- 
rial extracted  and  placed  in  Department  of  Defense  documents  or  material, 
shall  be  clearly  indicated  on  or  in  the  body  of  the  material  to  assure,  among 
other  things,  that  the  information  is  not  released  to  nationals  of  a  third 
country  without  consent  of  the  originator. 

V.  Authority  to  classify 

1.  Original  classification  is  involved  when — 

a.  An  item  of  information  is  developed  which  intrinsically  requires  classifi- 
cation and  such  classification  cannot  reasonably  be  derived  from  a  previous 
classification  still  in  force  involving  in  substance  the  same  or  closely  related 
information;  or 

b.  An  accumulation  or  aggregation  of  items  of  information,  regardless  of  the 
classification  (or  lack  of  classification)  of  the  individual  items,  collectively  re- 
quires a  separate  and  distinct  classification  determination. 

2.  For  the  purpose  of  assuring  both  positive  management  control  of  classifi- 
cation determinations  and  ability  to  meet  local  operational  requirements  in  an 
orderly,  and  expeditious  manner,  the  Assistant  Secretary  of  Defense  (Man- 
power)' will  exercise  control  over  the  granting  and  exercise  of  authority  for 
original  classification  of  official  information.  Pursuant  thereto,  such  authority 
must  be  exercised  only  by  those  individuals  who  at  any  given  time  are  the  in- 
cumbents of  those  offices  and  positions  designated  in  or  pursuant  to  subpara- 
graph 3  below  and  Appendix  C.  including  tiie  officials  wlio  are  specifically  des- 
ignated to  act  in  the  absence  of  the  incumbents.  The  following  general 
principles  are  applicable : 

a.  Appendix  C  designates  specifically  the  oflacials  who  may  exercise  original 
Top  Secret  or  Secret  classification  authority  and  who  among  them  may  make 
additional  designations.  All  such  additional  designations  shall  be  specific  and 
in  writing. 

b.  The  aiithority  to  classify  is  personal  to  the  holder  of  the  authority.  It 
shall  not  be  exercised  for  him  or  in  his  name  by  anyone  else,  nor  shall  it  be 
delegated  for  exercise  by  any  substitute  or  subordinate. 

AUTOMATIC,  TIME-PHASED  DOWNGRADING  AND  DECLASSIFCATION  OF  CLASSIFIED 
DEFENSE  INFORMATION,  DOD  5200.10  (DEPARTMENT  OF  DEFENSE)  ;  SELECTED 
EXCEBFTrS 

SoTTRCE. — U.S.  Department  of  Defense.  Downgrading  and  declassification  of 
classified  defense  information  [Washington,  1962]  4,  24  p.  At  head  of  title :  De- 
partment of  Defense  Directive.  "Number  5200.10,  July  26,  1902." 

1.  Purpose 

The  purpose  of  this  regulation  is  to  apply  the  provisions  of  Section  4  and 
Section  5(a).  Executive  Order  lOoOl,  as  amended  by  Executive  Order  10964,  20 
September  1961 ;  and  to  implement  the  provisions  of  DoD  Directive  5200.9  and 
5200.10.  It  establishes  a  continuing  system  based  on  the  passage  of  time  for 
automatically  downgrading,  or  automatically  downgrading  and  declassifying, 
classified  defense  information  originated  by  or  under  the  jurisdiction  of  the 
Department  of  Defense  (DOD),  the  Federal  Aviation  Agency  (FAA).  and  the 
National  Aeronautics  and  Space  Administration  (NASA).  It  also  declassifies 
by  category,  effective  January  1,  1964,  certain  Group-3  documents  and  mate- 
rials originated  prior  to  January  1,  1940,  described  in  subparagraphs  6.  a.  (3), 
(4),  (5),  and  (6)  of  this  regulation.  This  regulation  is  not  a  guide  for  the  as- 
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signment  of  a  classification  to  information;  it  applies  only  to  defense  informa- 
tion which  is  assigned  a  classification  by  competent  authority. 

2.  Explanation  of  Terms 

The  meanings  of  some  terms  used  in  this  regulation  are  given  below : 

a.  Declassify :  To  cancel  the  security  classification  of  an  item  of  classified 
material. 

b.  Downgrade:  To  assign  a  lower  security  classification  to  an  item  of  classi- 
fied material. 

c.  Weapon  System :  A  general  term  used  to  describe  a  weapon  and  those 
components  required  for  its  operation. 

2.  Scope  and  api)lication 

a.  DOD,  FAA,  and  NASA  Information 

(1)  This  regulation  applies  to  all  classified  information  originated  by  or 
under  the  jurisdiction  of  the  Department  of  Defense  or  l)y  its  contractors,  or 
by  a  predecessor  agency  of  the  Department  of  Defense  or  its  contractors.  Spe- 
cifically, this  includes  all  classified  material  originated  by  the  Office  of  the  Sec- 
retary of  Defense  and  Department  of  Defense  agencies ;  the  present  and  for- 
mer Joint  Chiefs  of  Staff  and  Joint  Staii" ;  the  Department  of  the  Army  and 
former  War  Department ;  the  Department  of  the  Navy  ;  the  Department  of  the 
Air  Force  and  former  Army  Air  Forces ;  the  United  States  Coast  Guard  when 
acting  as  a  part  of  the  Navy  ;  joint  committees  or  agencies  comprised  entirely 
of  representatives  from  within  the  Department  of  Defense  or  its  predecessor 
agencies ;  other  Government  agencies  whose  functions  have  been  ofiicially 
transferred  to  the  Department  of  Defense;  and  contractors  in  the  performance 
of  contracts  awarded  by  or  on  behalf  of  the  Department  of  Defense,  its  compo- 
nents, or  its  predecessors. 

(2)  By  agreement  between  the  Department  of  Defense,  the  Federal  Aviation 
Agency,  and  the  National  Aeronautics  and  Space  Administration,  this  regula- 
tion also  applies  to  all  classified  information  originated  by  or  under  the  juris- 
diction of  FAA  and  NASA.  This  includes  all  classified  information  originated 
by  the  Federal  Aviation  Agency,  its  components  and  predecessors,  including 
the  Civil  Aeronautics  Administration  of  the  Department  of  Commerce,  and  the 
Airways  Modernization  Board ;  the  National  Aeronautics  and  Space  Adminis- 
tration, its  components  and  predecessors,  including  the  National  Advisory  Com- 
mittee for  Aeronautics  ;  joint  committees,  boards  and  agencies  comprised  en- 
tirely of  representatives  from  the  above  agencies  or  from  the  Department  of 
Defense,  its  components  and  predecessors ;  and  contractors  in  the  performance 
of  contracts  awarded  by  or  on  behalf  of  FAA,  NASA,  their  components  or 
predecessor  agencies. 

&.  Other  Departments  and,  Agencies 

By  Executive  Order  10964,  the  automatic,  time-phased  down-grading  and  de- 
classification system  applies  to  all  classified  information  originated  by  or  under 
the  jurisdiction  of  all  departments  and  agencies  of  the  Executive  Branch. 
However,  custodians  of  classified  material  originated  by  or  under  the  jurisdic- 
tion of  US  departments  or  agencies  other  than  those  described  in  a  above, 
shall  defer  action  with  regard  to  such  material  until  advised  of  the  implement- 
ing instructions  issued  by  the  department  or  agency  concerned.  Pending  that 
implementation,  such  material  (other  than  Group-1  material  defined  herein) 
shall  not  be  marked  or  assigned  to  a  Group  under  this  regulation ;  if  the  infor- 
nmtion  is  incorporated  into  DOD,  FAA,  or  NASA  material,  an  appropriate  ex- 
planation shall  be  included  in  the  text  (for  example :  "Paragraph  2  contains 
information  classified  by  the  State  Department ;  the  automatic  downgrading- 
declassification  group  cannot  be  determined  until  appropriate  instructions  are 
issued  by  that  department"). 

c.  Authority  of  Classifying  Officials 

(1)  Nothing  in  this  regulation  shall  be  construed  to  relieve  of  responsibility, 
or  to  limit  the  authority  of,  those  officials  designated  by  competent  authority 
to  classify,  downgrade,  or  declassify  ofiicial  defense  information.  Immediate  ac- 
tion should  be  taken  by  such  oflBcials  to  downgrade  or  declassify  information 
when  it  needs  less  protection  or  when  it  no  longer  requires  such  protection. 
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(2) )  Any  DOD,  FAA,  or  NASA  classified  information,  whettier  or  not  affected 
by  tliis  regulation,  may  be  downgraded  or  declassified  by  tbe  official  who  has 
been  given  that  authority  under  pertinent  regulations.  Pursuant  to  that  au- 
thority, the  official  who  has  primary  functional  responsibility  for  an  item  of 
■classified  information  can  prescribe  earlier  downgrading  and  declassifying  (in- 
cluding assigning  it  to  a  less  restrictive  Group)  than  that  provided  by  this  reg- 
ulation. However,  except  as  authorized  in  paragraphs  5  and  6?>  he  cannot  as- 
sign information  to  a  more  restrictive  Gi'oup  than  provided  herein. 

4.  Material  officially  Transferred 

When  material  is  transferred  by  or  pursuant  to  statute  or  Executive  Order 
the  classifying,  downgrading,  and  declassifying  authority  for  all  purposes  is 
under  this  regulation.  Official  transfers  result  in  the  material  becoming  part  of 
the  official  files  or  the  property  of  the  recipient  (e.g..  Army  Air  Forces  mate- 
rial officially  transferred  to  the  newly  established  Department  of  the  Air  Force 
in  1948).  Transfers  merely  for  the  purpose  of  storage  do  not  comstitute  an 
official  transfer  of  classification  authority. 

€.  Material  Not  Officially  Transferred 

When  any  department  or  agency  has  in  its  possession  any  classified  material 
which  has  become  5  years  old,  and  a  review  of  the  material  indicates  that  it 
should  be  downgraded  or  declassified  and  it  appears  that  either  (i)  the  mate- 
rial originated  in  an  agency  which  has  since  become  defunct  and  whose  files 
and  other  property  have  not  been  officially  transferred  to  another  department 
or  agency  within  the  meaning  of  d  above,  or  (n)  it  is  impossible  for  the  pos- 
sessing department  or  agency  to  identify  the  originating  agency,  the  possessing 
department  or  agency  shall  have  power  to  downgrade  or  declassify  the  mate- 
rial or  to  assign  it  to  a  downgrading-declassification  Group  according  to  this 
regulation.  If  it  appears  probable  that  another  department  or  agency  may  have 
a  substantial  interest  in  whether  the  classification  of  any  particular  informa- 
tion should  he  maintained,  the  possessing  department  or  agency  shall  not  exer- 
cise the  power  stated  in  this  subparagraph,  except  with  the  consent  of  the 
other  department  or  agency,  until  30  days  after  it  has  notified  such  other  de- 
partment or  agency  of  the  nature  of  the  material  and  of  its  intention  to  down- 
grade or  declassify  it.  During  that  30-day  period,  the  other  department  or 
agency  may,  if  it  so  desires,  express  its  objections  to  downgrading  or  declassi- 
fying the  particular  material,  but  the  power  to  make  the  ultimate  decision 
shall  reside  in  the  possessing  department  or  agency. 

/.  General  Information 

The  effect  of  the  automatic,  time-phased  downgrading  and  declassification 
system  is  that  all  classified  information  and  material  heretofore  and  hereafter 
received  or  originated  by  the  Executive  Branch,  its  components,  and  its  con- 
tractors, is  assigned  to  one  of  four  groups,  described  in  the  following  para- 
graphs. (The  attachment  shows  in  graphic  form  how  each  Group  is  affected  by 
the  automatic  time-phased  system.)  Upon  receipt  of  this  regulation  and  with- 
out further  notice,  each  holder  of  classified  material  originated  by  or  under 
the  jurisdiction  of  DOD,  FAA,  or  NASA,  is  authorized  and  required  to  Group, 
mark,  downgrade,  or  declassify,  as  prescribed  herein,  the  material  in  his  cus- 
tody or  possession.  In  addition,  classified  material  originated  by  or  under  the 
jurisdicti<m  of  other  Executive  departments  and  agencies  shall  be  Grouped, 
marked,  downgraded,  or  declassified  in  accordance  with  the  instructions  of  the 
originating  agency,  when  issued. 

4.  Group-1  material 

Material  in  this  Group  is  completely  excluded  from  the  automatic  downgrad- 
ing and  automatic  declassification  provisions  of  these  regulations  either  because 
it  has  been  removed  from  such  provisions  or  because  it  contains  information 
not  subject  to  the  classification  jurisdiction  of  the  Executive  Branch  of  the 
U.S.  Government. 

a.  Definition.  Specifically,  Group-1  comprises  material : 

(1)  Orginated  by  or  containing  classified  information  clearly  attributed  to 
foreign  governments  or  their  agencies,  or  to  international  organizations  and 
groups,  including  the  Combined  Chiefs  of  Staff.  This  does  not  include  US  clas- 
sified information  hereafter  furnished  to  a  foreign  government  or  International 
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org;inization ;  the  TJS  classified  information  shall  be  Grouped  and  marked  as 
otherwise  prescribed  herein. 

(2)  Concerning  communications  intelligence  or  cryptography,  or  their  related 
activities. 

(a)  This  includes  information  concerning  or  revealing  the  processes,  tech- 
ni(ines,  technical  iiiatorial.  o))oration.  or  scope  of  comiiinnications  intelligence, 
cryptography,  and  cryptographic  security.  It  also  includes  information  concern- 
ing special  cryptographic  equipment,  certain  special  communications  systems 
designated  by  the  department  or  agency  concerned,  and  the  communications 
portion  of  cover  and  deception  plans. 

(b)  However,  provided  the  material  does  not  reveal  the  foregoing  informa- 
tion, this  does  not  include  radar  intelligence  or  electronic  intelligence,  or  such 
passive  measures  as  physical  security,  transmission  security,  and  electronic  se- 
curity. 

(3)  Containing  Restricted  Data   or  Formerly  Restricted  Data. 

(4)  Containing  nuclear  propulsion  information  or  information  concerning  the 
establishment,  operation,  and  support  of  the  US  Atomic  Energy  Detection  Sys- 
tem, unless  otherwise  specified  by  the  pertinent  AEC-DOD  classification  guidt. 

(5)  Containing  special  munition  information  as  defined  in  AG  Ltr  AGAM- 
P(M)311.5,  (17  Sept.  60)  DCS/Ops  19  Sept.  60;  OPNAV-INST  008190.1  series; 
or  AFR  205-17. 

(6)  Information  concerning  standardized  BW  agents. 

5.  Group-2  documents 

This  Group  is  established  as  a  means  whereby  authorized  officials  can  ex- 
empt individual  dociiments  containing  extremely  sensitive  information  from 
both  automatic  downgrading  and  automatic  declassification.  This  Group  applies 
only  to  documents  originally  classified  Top  Secret  or  Secret. 

6.  Groups  viaterial 

TMs  Group  contains  certain  types  of  information  or  subject  matter  that 
warrants  somt  degree  of  classification  for  an  indefinite  period.  There  are  two 
kinds  of  Group-3  material:  (i)  that  containing  the  subject  matter  normally  as- 
signed to  Group-3  according  to  a  below;  and  (ii)  documents  w'hich  are  mdi- 
vidually  and  speciflcally  assigned  to  Group-3  under  the  optional  exemption 
provisions  of  b  below.  Group-3  documents  and  materials  originated  prior  to 
January  1,  1940,  which  fall  within  the  descriptions  of  subparagraphs  6.  a.  (3), 
(4),  (5),  or  (6),  without  at  that  same  time  falling  within  the  descriptions  of 
subparagraphs  6.  (a),  (1),  (2),  or  (7),  are  hereby  declassified.  efCective  Janu- 
ary 1,  1964. 

a.  Definition — Normal  Group-3. 

The  specific  information  or  subject  matter  normally  comprising  Group-3  is 
as  follows : 

(1)  I'lans  for  an  operation  of  war  that  were  prepared  by  an  organization 
higher  than  Army  division,  Navy  task  force,  numbered  Air  Force,  or  other  mil- 
itary command  of  comparable  level.  This  includes  but  is  not  limited  to : 

(a)  Plans  for  combat  operations ;  and  information  concerning  or  revealing 
long-range  operational  concepts  and  the  employment  of  forces. 

(b)  Plans  on  cover  or  deception,  including  information  on  operations  relat- 
ing thereto. 

(c)  Information  concerning  or  revealing  escape  or  evasion  plans,  procedures, 
and  teclmiques. 

(d)  Planning  and  programming  information  which  concerns  or  reveals  serv- 
ice-with  force  objectives,  over-all  force  deployments,  and  complete  service-wide 
combat  unit  priority  listings ;  or  which  contains  or  reveals  detailed  service- 
wide  planning  or  programming  data. 

(e)  Targeting  data  on  foreign  areas,  or  information  which  would  reveal 
strategic  targeting  plans. 

(2)  DOD  and  FAA  intelligence  and  counterintelligence. 

(3)  Information  concerning  or  revealing  the  capabilities,  limitations,  or  vul- 
nerabilities of  a  weapon,  weapon  system,  or  space  system  in  current  use  or  in 
development  for  future  use.  This  is  limited  to  information  concerning  signifi- 
cant combat  capabilities. 
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7.  Oroup-4  material: 
a.  Definition. 

Group-4  includes  all  classified  material  whicli  does  not  qualify  for,  or  is  not 
assigned  to,  one  of  the  first  three  Groups. 

(1)  Normally,  information  such  as  logistical  data,  production  schedules, 
budget  and  cost  figures,  dimensions  or  weights,  and  similar  subjects  *>liall  be 
assigned  to  Group-4,  even  if  the  equipment  or  material  to  which  it  applies  is 
in  Group-3. 

(2)  Defense  information  classified  in  accordance  with  a  topic  of  a  joint 
AEC-DOD  classification  guide  shall  not  be  assigned  to  Group-4  unless  such  an 
assignment  is  clearly  indicated  under  the  pertinent  topic  in  the  joint  guide. 

(3)  .  .  .  vulnerabilities,  knowledge  of  which  could  be  exploited  by  an  enemy 
to  counter,  render  ineffective,  neutralize,  or  destroy  the  weapon  or  system ;  or 
limitations  which  degrade  the  combat  effectiveness  of  the  weapon  or  system. 
However,  it  specifically  includes : 

(a)  Target  detecting  devices  for  proximity  VT  fuses. 

(b)  Biological  weapon  system  information  which  reveals  the  scientific  name 
or  designation  of  the  agent  and  the  non-descriptive  code  designation  of  the 
agent. 

(c)  Technical  information  concerning  electronic  countermeasure  or  counter- 
measure  equipment,  processes,  or  techniques ;  and  technical  data  concerning 
infra-red  detection  or  suppression. 

(d)  Research  and  development  information  concerning  or  revealing  signifi- 
cant combat  capabilities  of  a  future  weapon  or  space  system  or  subsystem. 
This  is  limited  to  information  concerning  or  revealing  significant  new  techno- 
logical developments  or  adaptations  beyond  normal  evolutionary  improvements. 

(e)  Information  pertaining  to  combat-type  naval  vessels  which  reveals  struc- 
tural, performance,  or  tactical  data,  such  as  armor  and  protective  systems,  war 
damage  reports,  damage  control  systems,  power,  speed,  range,  propeller  RPM, 
and  maneuvering  characteristics. 

(4)  Information  which  could  be  used  by  an  enemy  to  develop  target  data 
for  an  attack  on  the  United  States  or  its  allies,  such  as  geodetic  and  gf^vi- 
metric  survey  data,  reductions  of  survey  data  that  can  be  used  for  intreconti- 
nental  datum  connections  or  for  determining  the  size  of  the  earth,  or  the  pre- 
cise (in  seconds  of  arc)  coordinates  of  facilities  that  are  essential  elements  of 
a  weapon  system  or  that  are  essential  to  the  conduct  of  a  war. 

(5)  Technical  information  concerning  or  revealing  explosive  ordnance  demo- 
lition techniques. 

(6)  Defense  information  (other  than  Group-1  material)  classified  according 
to  AEC-DOD  classification  guides,  unless  otherwise  specified  by  the  pertinent 
guide. 

(7)  Material  prepared  by  a  theater  headquarters,  military  government  head- 
quarters, military  mission  headquarters,  or  other  headquarters  of  comparable 
or  higher  level,  which  concern  or  affect  the  formulation  and  conduct  of  U.S. 
foreign  policy,  and  plans  or  programs  relating  to  international  affairs. 


Senator  Hruska.  Senator  Hart,  you  have  any  questions? 

Senator  Hart.  Thank  you,  INIr.  Chairman. 

I  want  to  thank  ISIr.  Florence  and  then  plead  guilty  to  being  ut- 
terly confused,  not  as  a  result  of  Mr.  Florence  but,  in  my  own  mind, 
as  to  really  understanding  what  we  ought  to  do  in  terms  of  this 
business  of  deciding  that  there  is  information  which,  I  guess  you 
would  have  to  put  it  bhmtly,  the  first  amendment  doesn't  protect. 
This  is  a  very  tough  area  for  me,  at  least,  and  I  tentatively  buy 
your  point  that  the  commanding  general,  or  whatever  he  is,  of 
Southeast  Asia,  the  man  that  sent  such  a  communication,  is  evalu- 
ating the  strength  of  the  South  Vietnamese  or  the  North  Viet- 
namese or  us.  I  buy  your  point  that  he  is  not  the  one  best  equipped 
to  make  the  decision  that  this  is  information  which  the  people  of 
America  shall  not  have.  I  think  he  is  not  the — he  might  be  a  great 
field  commander  but  I  doubt  if  he  remembers  what  the  first  amend- 
ment is  all  about.  That  is  not  to  be  critical  of  him. 
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So,  I  would  agree  with  you  on  that  point.  Somehow  or  another, 
we  have  got  to  do  better  than  that  in  terms  of  protecting  first 
amendment  rights. 

Now,  you  get  to  the  Commander  in  Chief  who  is  responsible  for  the 
security  of  the  wliole  country.  Where  does  he  derive  the  power  to 
shut  down  the  first  amendment  unless  the  conclusion  is  that  the  over- 
riding principle  is  the  claim  for  survival  that  is  his  role  as  com- 
mander in  chief,  that  implicitly  the  commander  in  chief  can  deny 
information.  Isn't  that — isn't  this  the  ultimate  question  we  have 
here  ? 

]Mr.  Florence.  Senator  Hart,  there  is  no  difference  between  the  re- 
sponsibility of  the  President  of  the  United  States  and  other  persons 
who  uphold  the  principles  of  the  first  amendment. 

Xow,  I  believe  what  you  are  talking  about  is  the  question  of 
whether  the  President  would  be  withholding  inform.ation  from  Con- 
gress or  the  people  if  he  kept  some  knowledge  to  himself  and  within 
the  Executive  branch  for  his  use. 

The  President  has  the  authority  to  use  information  as  he  sees  fit, 
but  the  point  my  testimony  is  addressed  to  is  that  the  President  does 
not  have  the  authority  to  make  me  a  criminal  if  I  have  been  knowl- 
edgeable of  that  information  and  I  find  it  necessary  that  I  communi- 
cate with  my  f ellowman,  the  substance  of  that  information. 

Now,  immediately  this  gives  rise,  "Oh,  Mr.  Florence,  what  about 
this  or  that  type  of  information?  You  mean  you  are  going  around 
and  talk  about  the  fact  that  we  are  going  to  move  to  defend  our- 
selves tomorrow?" 

It  doesn't  follow  that  what  I  am  going  to  do  is  criminal.  I  start 
with  the  proposition  that  if  the  President  has  information  affecting 
the  defense  of  the  United  States,  it  is  up  to  him  to  safeguard  it.  It 
is  not  my  responsibility  to  refrain  from  talking  about  information  if 
he  spreads  it  all  over  the  country  with  one  of  these  classification 
marks  on  it.  It  is  up  to  him  to  protect  it.  He  has  ways  to  protect  in- 
formation if  it  is  really  essential  to  an  operation  in  being,  in  force, 
something  that  is  going  on  today.  He  can  protect  information  of 
that  sort.  But  don't  expect  that  once  the  knowledge  becomes  wide- 
spread, don't  expect  to  make  me  a  criminal  if  I  continue  further,  as 
just  a  moment  ago  with  the  chairman,  if  I  continue  further  to  dis- 
close that  which  has  already  been  disclosed. 

So  I  am  making  the  distinction  that  the  President  has  responsibil- 
ity to  protect  operations,  and  information  is,  of  course,  an  element 
of  this  operational  responsibility.  But  he  doesn't  have  the  responsi- 
bility to  make  me  a  criminal. 

Senator  Hruska.  But  you  have  that  capacity  within  yourself  to 
become  a  criminal  or  to  refrain  from  becoming  a  criminal.  Should 
you  be  a  clerk  or  should  you  be  a  general  within  the  Department  of 
Defense  and  you  take  from  a  filing  cabinet  a  document  that  is  desig- 
nated as  "Top  Secret"  and  you  walk  off  with  it,  or  you  sell  it  to 
someone  or  give  it  to  someone,  don't  you  think  that  you  become  a 
criminal  because  of  your  own  act  if  the  law  provides,  as  it  does  in 
section  793  (f )  and  (g) ,  that  that  type  of  action  is  criminal  ? 

Mr.  Florence.  Mr.  Chairman,  you  are  making  a  distinction  be- 
tween people  here  with  regard  to  the  person  who  is  employed  by  the 
Government.  There  is  a  distinction  as  to  his  culpability. 
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Senator  IIruska.  Suppose  lie  is  not  in  the  employ  of  the  Govern- 
ment. Suppose  he  is  walking  down  the  hall  of  the  IPentagon  and  he 
finds  a  door  open  and  he  opens  the  secret  drawer  and  puts  things 
under  his  arm  and  walks  out  ? 

Mr.  Florence,  Well,  of  course  you  have  the  element  then  of  theft. 
But  I  am  sure  the  chairman  is  not  talking  about  theft,  as  such.  We 
know  what  a  thief  is.  I  am  addressing  myself  to  the  communication 
of  information  as  such.  Is  this  what  we  are  really  talking  about,  Mr. 
Chairman  ?  Not  the  theft  of  a  document. 

Senator  Hruska.  Well,  not  theft.  It  is  theft  if  he  walks  in  and 
takes  the  property  away. 

Mr.  Florence.  Well,  it  would  be  a  theft. 

Senator  Hruska.  It  is  a  theft  and  it  is  also  a  violation  of  section 
793 — subsections  f  and  g — it  is  Ijoth. 

Mr.  Florence.  Well,  let  me  address  myself  just  to  the  information 
part. 

The  Congress  has  not  made  it  a  crime  for  a  person  to  elicit  infor- 
mation unless,  and  we  go  into  section  793(c),  I  believe  it  is.  This 
very  clearly  says  that  you  have  got  to  have  intent  to  do  damage  to 
the  country. 

Senator  Hruska.  Well,  I  don't  read  that  in  section  793  (f),  nor  in 
793(g).  There  is  no  requirement  for  intent  to  injure  the  Government 
or  to  injure  the  national  security.  Wlioever  is  entrusted  with  the 
document,  if  he  gives  it  to  some  unauthorized  person,  he  violates 
that  statute,  and  is  subject  to  a  fine  of  not  more  than  $10,000  or  im- 
prisonment for  not  more  than  10  years,  or  both.  If  there  is  a  con- 
spiracy, two  or  more  persons  engaged  in  the  act,  then  there  is  an  ad- 
ditional conspiracy  count  provided  by  subsection  (g).  There  is  no 
intent  necessary  to  do  harm  beyond  what  I  have  described. 

]Mr.  Florence.  Mr.  Chairman,  maj^  I  quickly  distinguish  here  in 
3'our  reference  to  (f),  I  wonder  whether  you  are  really  referring  to 
(d)  because  (f)  is  the  gross  negligence  of  a  public  servant  who, 
through  gross  negligence,  permits  the  loss  of  that  information. 

Senator  Hruska.  In  part,  it  is  due  to  gross  negligence,  but  if  he  has 
knowledge  that  a  document  had  been  illegally  removed,  or  delivered 
to  anyone  in  violation  of  his  trust  and  fails  to  disclose  it,  he  also  is 
guilty  of  violation  of  that  law,  and  it  is  not  negligence.  It  is  willful 
on  his  part. 

Mr.  Florence.  Well,  I  support  (f)  as  it  is  written,  but  I  want  to 
make  the  distinction  that  (f)  does  not  involve  the  questioii  of  elicit- 
ing information. 

Senator  Hruska.  Well,  to  the  extent  that  he  takes  a  document 
which  is  information,  or  a  plan,  or  a  plat,  or  a  map,  to  the  extent  he 
takes  that  document  or  that  object  and  hands  it  to  somebody  else,  he 
is  transmitting  information,  is  he  not  ? 

Mr.  Florence.  Yes,  sir;  under  sections  793  (d)  and  (e). 

Senator  Hruska.  And  (f )  and  (g).  Read  it. 

Senator  Hart.  To  put  it  sort  of— it  may  be  nothing  to  suggest  an 
extreme  example.  If  you  are  walking  through  the  corridors  of  the 
Pentagon  and  through  the  carelessness  of  a  security  officer,  j^ou  see  a 
document  marked  whatever  the  highest  classification  is,  and  the  doc- 
unment  says  that  the  battle  tanks  won't  work,  or  the  ABM  system  is 
a  fraud,  now,  even  if  you  weren't  a  taxpayer,  but  especially  if  you 
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were  a  taxpayer,  do  you  mean  to  tell  mc  that  somebody  thinks  that 
you  ought  not  be  able  to  come  to  Congress  and  jump  up  and  down 
and  say.  we  are  wasting  billions  of  dollars?  Here  is  the  informa- 
tion. 

Mr.  Florexce.  Many  people  think  that,  Senator.  Many  people  do. 

Senator  Hruska.  And  I  would  speak  for  that  position.  If  the 
Senator  would  yield.  I  will  tell  you  why.  Suppose  it  is  tank  l-l,  if 
there  is  such  a  thing,  and  that  report  says  it  doesn't  work  and  it  is 
not  effective.  It  won't  fire  more  than  so  man}-  rounds,  and  so  on. 
And  those  tanks  constitute  perhaps  the  bulk  of  the  defense  in  the 
NATO  area,  and  yet  their  presence  there  and  their  appearance  will 
be  a  sufficient  deterrent  to  people  so  that  they  won't  come  over  that 
Ime  from  the  Soviet  Union  and  attack  France.  But,  if  they  knew  its 
weaknesses,  they  would  go  in  there  with  muskets  and  they  would  be 
able  to  take  over  the  country. 

Now,  then,  that  doesn't  mean  that,  the  situation  shouldn't  be  reme- 
died. That  doesn't  mean  that  in  due  time  and  through  proper  chan- 
nels, that  information  should  not  be  capitalized  upon.  But,  for  the 
newspapers  to  come  out  and  say  that  384  tanks  in  Western  Germany 
aren't  worth  a  nickel,  that  is  detrimental  to  the  national  security,  in 
my  book. 

ISIr.  Florence.  I  don't  agree,  sir. 

Senator  Hart.  But  the  cost  of — I  mean,  you  and  I  will  be  engaged 
in'  appropriating  billions  of  dollars  or  hundreds  of  millions  of  dol- 
lars for  something  that,  but  because  there  is  a  stamp  on  it,  we  will 
never  know  it  doesn't  work. 

Senator  Hruska..  That  is  not  true.  That  is  not  true. 

Senator  Hart.  Well,  it  is  true  if  you  can't  communicate  it. 

Senator  Hruska.  There  is  a  way  of  going  about  it.  The  Congres- 
sional Appropriations  and  Armed  Services  Committees  are  entitled 
to  and  do  receive  this  type  of  infonnation. 

Senator  Hart.  How  ? 

Senator  Hruska.  By  regular  channels  within  the  Department. 
Certainly  we  have  to  consider  that  men  in  that  Department  are  pos- 
sessed of  good  faith,  that  they  are  patriots,  and  people  of  integrity. 
No  one  man  can  monopolize  that  kind  of  information  because  it  is 
gathered  by  the  work  of  many  people  in  order  to  arrive  at  the  con- 
clusion that  that  tank  is  no  good. 

Now,  there  is  a  way  to  do  it.  I  say  even  at  the  expense  of  billions 
of  dollars,  if  the  stake  is  world  peace  or  the  beginning  of  world  war 
III,  or  the  failure  of  this  country  or  a  risk  of  this  country  not  sur- 
viving, I  still  say  that  it  is  worth  the  price.  And  there  are  some 
things  that  are  above  the  first  amendment  and  one  of  those  is  the 
duty  to  try  to  survive  as  a  Nation.  That  is  above  the  first  amend- 
ment because  without  that  survival  there  is  no  first  amendment. 

Senator  Hart.  Yes ;  but  under  the  Constitutional  system,  who  will 
make  that  critical  judgment,  the  Executive? 

Senator  Hruska.  In  the  case  of  the  tank?  Yes,  sir. 

Senator  Hart.  In  the  case  of  any  context  that  this  or  that  docu- 
ment or  information  overrides  the  first  amendment.  The  President 
of  the  United  States  makes  that  decision  ? 

Senator  Hruska.  No,  sir.  The  President  is  charged  with 


3148 

Senator  Hart.  We  don't.  So  it  must  be  a  system  that  contemplated 
that  that  kind  of  debate  should  be  resolved  bj-  the  courts. 

Sentaor  Hruska.  Eventually.  But  others  must  make  the  first  de- 
termination. 

Senator  Hart.  You  see  how  clearly  I  am  running  around  the  ring, 
but  I  still  find  great  difficulty  in  convincing  myself  that  I  have  even 
just  a  handhold  on  this  issue.  I  will  just  have  to  give 

Mr.  Florence.  May  I  comment  just  a  couple  of  moments  on  the 
question  that  the  chairman  has  raised? 

With  the  greatest  possible  respect,  Mr.  Chairman,  I  comment  on 
the  question  that  you  have  put  about  what  an  individual  should  do 
concerning  revelation  of  such  a  tj^pe  of  information,  and  I  am  not 
narrowing  myself  now  to  literally  the  reference  to  the  tanks  not 
working,  but  any  type  of  inf  onnation  of  this  sort  is  what  I  am  talk- 
ing about.  I  am  here  really  because  I  have  lived  with  these  questions 
being  propounded,  and  I  have  worked  with  men  who  were  in  very 
serious  positions  to  consider  whether  or  not  there  had  to  be  a 
squelching  of  knowledge  and  a  holding  of  knowledge  on  just  such 
questions  that  we  are  speaking  of. 

Now,  without  wanting  to  be  too  simple  about  this  matter,  but  I 
feel  I  must  be,  the  real  question  in  this  sort  of  a  proposal  is  "what 
would  damage  the  United  States'  "  and  "could  there  be  any  damage 
to  the  United  States,"  if  there  was  an  exchange  of  views  among  the 
citizens  of  this  country  about  whether  or  not  we  were  putting  our 
dependence  on  some  poor  tanks  or  poor  submarines,  or  submarines 
that  can't  communicate  with  one  another,  or  any  other  facet  of  our 
wealth  and  our  defense  at  stake. 

"Wliat  damage  can  happen  this  afternoon,  tonight,  tomorrow,  or 
next  month,  if  it  is  known  that  we  need  better  tanks  ? 

Now,  there  is  a  major  element  here  that  is  basic  to  security  policy 
coordinations  that  we  really  should  work  with  on  questions  like  this, 
and  that  is  that  the  Department  of  Defense  in  our  country  exists  not 
to  fight  tomorrow's  war  with  yesterday's  weapons,  not  fight  tomor- 
row's war  with  today's  weapons,  but  to  be  prepared  to  fight  tomor- 
row's war  with  better  weapons.  So,  as  a  factor  that  all  people  in  the 
world  who  put  their  minds  to  defense  matters  know,  there  is  nothing 
that  we  have  got  today  that  is  perfection  for  tomorrow.  So,  all 
things  being  relative,  this  is  a  consideration  that  you  could  immedi- 
ately bring  here  on  the  question:  Wliat  would  happen  if  this  infor- 
mation were  in  the  Evening  Star  tonight  that  our  tanks  or  some 
other  equipment  was  somewhat  questionable?  Nothing  would  hap- 
pen, except  we  might  improve  ourselves  a  little  bit  more  quickly 
than  we  would  have  done  otherwise. 

Senator  Hruska.  Well,  let  me  suggest  this.  In  my  hometown, 
there  is  the  Headquarters  of  the  Strategic  Air  Command.  It  is  not 
enough  that  the  Strategic  Air  Command  could  actually  inflict  dam- 
age upon  the  enemy  countries  in  face  of  necessity  to  destroj^  its  will 
and  its  capacity  to  conduct  war  against  us,  that  is  not  enough.  We 
need  another  factor  and  that  is  the  belief  on  the  part  of  the  enemy 
that  SAC  is  capable  of  doing  that,  and  if  it  is  considered  necessary, 
that  it  will  do  that. 
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Xow,  somebody  comes  across  a  paper  that  says  the  communica- 
tions sj'Stem  in  Strategic  Air  Command  is  ineffective,  that  it 
<!0iildn't  reach  from  Omaha  to  Grand  Island,  which  is  140  miles.  Is 
that  something  that  we  should  toss  out  to  the  world  generally  and 
say.  look,  we  are  impotent?  We  are  defenseless.  We  can  do  nothing 
about  any  attack  from  the  other  side.  Is  that  the  kind  of  document 
that  every  citizen  should  have  the  right  to  declassify  for  himself? 
Wliy,  anj'one  who  would  disclose  that  should  be  very  severely  dealt 
with. 

Well,  from  that  time  on,  we  would  be  at  the  complete  mercy  of  the 
■enemy;  that  is  the  hai-m  that  would  come  from  it.  The  man  to  de- 
cide that  is  the  President  of  the  United  States  because  he  is  com- 
mander in  chief  and  those  who  are  delegated  that  authority  by  him. 

Xow.  there  are  ways  of  overcoming  a  man  who  is  either  foolish  or 
ignorant  or  traitorous.  There  are  ways  of  handling  that.  But,  under 
our  constitutional  system,  it  is  the  President  as  commander  in  chief 
who  should  say  this  is  classified  or  this  does  not  have  to  be  classified. 
You  just  have  to  come  down  to  that;  you  have  to.  There  is  no  way 
■of  getting  away  from  that  fundamental  fact. 

We  could  go  on  for  a  long  time. 

Senator  Hart.  Wliat  if  the  President  of  the  United  States,  which 
is  not — just  to  pursue  that — not  talking  about  real  true  life — what  if 
the  President  of  the  United  States  the  commander  in  chief,  was  the 
fellow  responsible  for  whatever  it  is  that  is  in  that  document  that 
discloses  that  we  are  kidding  the  world  and  ourselves  ?  Suppose  he  is 
the  follow  who  is  responsible  for  the  fact  that  submarines  can't  com- 
municate with  each  other?  Does  he  still  have  the  right  to  make  that 
judgment,  that  we  shall  not  know  ? 

Mr.  Florence,  He  has  no  more  right,  again 

^  Senator  Hart,  The  President  of  the  United  States  thought  he  was 
right  in  throwing  all  of  the  Japanese  into  concentration  camps  be- 
cause he  thought  they  were  a  threat  to  our  national  security  in  those 
days.  It  finally  got  to  the  court.  I  am  still  uncomfortable  with  the 
problem  of  leaving  it  up  to  the  Executive. 

Mr.  Florence.  Well,  I  want  again,  Mr.  Chairman,  to  just  take  a 
moment  to  repeat  that  the  issues 

Senator  Hruska.  You  are  spared  by  the  bell.  We  both  have  to 
leave. 

Mr.  Florence.  Just  one  word,  sir.  I  think  our  discussions  have 
shown  that  there  is  a  great  deal  of  administrative  effort  that  we 
would  like  to  be  successful  about,  about  withholding  information, 
but  there  is  a  distinction  definitely  between  administrative  success  on 
controlling  information  and  making  a  criminal  out  of  someone  who 
discloses  the  information. 

Thank  you  very  much,  sir. 

Senator  Hruska.  Thank  you  for  coming. 

At  this  point  in  the  record  I  will  insert,  without  objection,  a  mem- 
orandum from  Professor  Philip  B,  Heymann  of  Harvard  Law 
School,  dealing  with  Sections  1112,  1113  and  1114  of  the  proposed 
code.  These  sections  are  concerned  with  the  national  security  ques- 
tion. 
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Memorandum 

To   the   Subcommittee   on   Criminal   Laws   and   Procedures   of  the  Committee 

on  tlie  Judiciary. 

From  Philip  P.  Heymann.  Professor  of  Law,  Harvard  Law  School. 

Subject:   Sections  1112,  1113.  and  1115  of  the  proposed  Federal  Criminal 

Code. 
I  appreciate  the  opportunity  to  comment  on  the  proposed  codification  of  the 
Federal  Criminal  Laws.  My  comments  will  be  limited  to  three  sections  dealing 
with  revelation  of  infonnation  kept  secret  for  reasons  of  foreign  affairs  or  na- 
tional security.  Rather  than  discuss  the  sections  in  their  numerical  order.  I 
shall  begin  with  the  one  that  could  most  benefit  by  relatively  minor  amend- 
ments, Section  1113.  I  would  amend  that  Section  by  eliminating  the  last  sen- 
tence and  substituting  the  following : 

(2)  "National  security  information"  has  the  meaning  prescriped  in  Section 
1112(4)  except  that  this  Section  shall  not  apply  to: 

(a)  Information  furnished  to  any  regularly  constituted  committee  of  the 
Senate  or  House  of  Representatives  of  the  United  States  or  any  joint  commit- 
tee thereof ; 

(b)  Information  being  withheld  from  the  public  primarily  to  avoid  embar- 
rassment to  ofiicials  of  the  United  States  or  of  a  foreign  power. 

The  purpose  of  the  Section  is  to  prevent  vital  information  from  reaching  the 
hands  of  an  unfriendly  government.  It  should  not  be  available  for  handling 
other,  far  less  serious,  problems.  The  Executive  Branch  exercises  a  largely  un- 
checked discretion  over  the  flow  of  information  it  receives.  It  has  available  to 
it  a  wide  range  of  administrative  sanctions  over  government  employees.  The 
revelation  of  classified  information  to  an  agent  of  a  foreign  government  is  sep- 
arately made  criminal  by  Section  1115. 

It  seems  clear  that  the  criminal  sanction  should  not  apply  to  disclosure  of 
national  security  information  to  Congress,  a  coordinate  branch  of  government, 
even  though  that  disclosure  may  not  have  been  "authorized"'  by  the  Executive 
Branch.  To  impose  criminal  sanctions  for  such  disclosure  when  the  Congress 
has  so  recently  reasserted  its  constitutional  authority  and  responsibility  in 
ai'eas  related  to  much  of  this  information  would  be  in  derogation  of  the  di- 
vided structure  of  our  federal  government. 

The  second  modification  of  proposed  Section  1113  is  equally  important.  The 
Executive  Branch  has  strong  incentives  for  withholding  information  from  the 
general  public  even  when  it  does  not  alfect  the  national  security.  The  Presi- 
dent has  recognized  that  classification  to  avoid  embarrassment  to  the  adminis- 
tration's own  officials  is  improper.  Execiitive  Order  No.  11652,  37  Fed.  Reg. 
5212  states : 

"Classification  shall  be  solely  on  the  basis  of  national  security  considera- 
tions. In  no  case  shall  information  be  classified  in  order  to  conceal  inefficiency 
or  administrative  error,  to  prevent  embarrassment  to  a  person  or  department, 
to  restraint  competition  or  independent  initiative  or  to  prevent  for  any  other 
reason  the  release  of  information  which  does  not  require  protection  in  the  in- 
terest of  national  security." 

Information  withheld  primarily  to  avoid  embarrassment  to  oflScials  of  the 
United  States  government  falls  plainly  within  this  category.  Its  revelation  to 
the  public  should  not  be  made  criminal  for  the  same  reason  that  the  informa- 
tion itself  should  not  be  classified. 

The  situation  is  similar  with  respect  to  information  withheld  primarily  to 
avoid  embarrassment  to  the  officials  of  foreign  governments.  The  clearest  case 
arises  when  the  Executive  Branch  has  obtained  such  information  without  the 
assistance  of  the  foreign  government  involved.  Assuming  that  the  information 
is  not  being  withheld  in  order  to  protect  significant  sources  of  intelligence, 
there  is  no  reason  why  foreign  officials  should  be  protected  by  a  criminal  stat- 
ute from  exposure  in  the  American  press.  The  administrative  sanctions  avail- 
able to  the  government  of  the  United  States  are  more  than  adequate  to  accom- 
plish the  limited  goal  of  maintaining  the  respect  of  the  American  people  and 
of  foreign  nationals  for  the  officials  of  other  governments.  Nor  is  the  case 
much  different  when  information  embarrassing  to  foreign  officials  is  withheld 
because  it  was  confided  in  confidence  to  American  officials.  It  is  true  that  the 
result  in  this  case  goes  beyond  embarrassment  to  the  officials  of  both  the 
United  States  and  a  foreign  country ;  it  reduces  the  level  of  trust  between  the 
two   governments.    The   question   remains,   however,   whether  the  need  of  the 
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American  public  to  know  the  facts  in  such  cases  more  than  compensates  for 
the  costs  in  the  conduct  of  diph)macy.  The  (piestion  is  often  a  close  one  and 
therefore  can  more  appropriately  be  handled  through  the  use  of  administrative 
sanctions  than  by  the  tool  of  a  felony  conviction,  a  device  which  will  often 
prove  excessive  for  the  stakes  involved  and  the  culpability  of  the  conduct. 

SECTION    1115 

I  would  acjend  the  first  sentence  of  Section  1115  to  read : 

"(1)  Offense.  A  public  servant  or  former  public  servant  is  guilty  of  a  Class 
C  felony  if  he  intentionally  communicates  classified  information  to  an  agent  or 
rein-esentative  or  a  foreign  government  or  to  an  ofhcer  or  a  memljer  of  an  or- 
ganization defined  in  50  U.S.C.  §782(5)  (Communist  organizations)  or  reveals 
such  information  to  a  foreign  power  in  reckless  disregard  of  potential  injury 
to  the  national  security  of  the  United  States." 

I  would  amend  Section  (2)  to  read: 

"(2)   Defenses. 

"(a)  It  is  a  defense  to  a  prosecution  under  this  Section  that  the  public  serv- 
ant or  former  public  sei-vant  reasonably  believed  that  he  was  authorized  to 
make  the  communif-ation  prohibited  by  this  Section. 

"(b)  It  is  an  affirmative  defense  to  a  prosecution  under  this  Section  that  the 
former  public  servant  did  not  obtain  the  information  while  in  the  public  serv- 
ice or.  if  so  obtained,  that  the  information  was  not  classified  while  he  was  a 
public  servant." 

The  first  change,  the  addition  of  the  word  "intentionally"  before  "communi- 
cates" in  the  first  sentence  may  be  merely  clarifying.  In  making  this  change, 
the  Committee  would  be  bringing  the  text  of  Section  1115  into  line  with  the 
comments  presently  attached  to  it.  The  comments  explain  that  the  Section  re- 
quires "proof  ...  of  intentional  communication  of  classified  information  by  a 
public  servant  to  a  foreign  nation  or  the  proscribed  organization."  The  pro- 
posed changes  in  the  first  subsection  would  make  clear  the  limitation  to  "in- 
tentional" communications. 

There  is,  of  course,  uo  justification  for  a  public  servant  purposely  communi- 
cating classified  information  to  an  agent  or  representative  of  a  foreign 
government,  even  if  the  information  is  improperly  classified.  The  absence  of  an 
affirmative  defense  for  improperly  classified  information  is  significant,  on  the 
other  hand,  when  the  information  is  obtained  by  a  foreign  government  as  an 
nnwanted  and  unintended  side  effect  of  disclosure  to  the  Congress  and  the 
American  public.  Such  unintentional  communications  should  only  be  criminal  if 
they  in  fact  impose  a  risk  to  our  national  security. 

To  prohibit  disclosures  where  such  a  risk  is  present,  the  second  proposed 
ameiKlment  prohiitits  revelation  "in  reckless  disregard  of"  such  risks.  In  re- 
vealing classified  information,  a  public  servant  would,  under  the  proposed 
amendment,  act  at  his  peril  in  two  ways.  He  would  be  subject  to  administra- 
tive discipline  whether  or  not  revelation  of  the  information  created  a  possible 
injury  to  the  national  security.  He  would  be  subject  to  serious  criminal  penal- 
ties if  revelation  of  the  information  was  in  fact  found  to  be  reckless  in  light 
of  potential  benefit  to  an  enemy  of  the  United  States,  whether  or  not  it  was 
national  security  information  within  the  meaning  of  Section  1112. 

For  example,  if  a  former  public  servant  disclosed  classified  information  by 
publishing  it  in  a  book  or  by  mentioning  it  in  a  speech  and  this  classified  in- 
formation thereby,  and  without  intent  on  his  part,  became  known  to  a  foreign 
government,  the  disclosure  of  such  classified  information  would  not  violate 
Section  1115  unless  its  revelation  was  in  reckless  disregard  of  potential  iujuiT 
to  the  national  security. 

The  purpose  of  the  change  in  subsection  (2)  (a)  is  to  insure  that  govern- 
mental officials  who  deal  regularly  with  representatives  of  foreign  governments 
would  not  be  liable  to  criminal  punishment  for  a  revelation  of  classified  infor- 
mation which  the  official  believed  to  be  authorized  and  proper  within  the  scope 
of  his  duties.  It  is  unrealistic  to  require  a  "specific  authoi'ization"  by  the  I'res- 
ident.  the  Secretary  of  State,  or  the  Secretary  of  Defense  whenever  classified 
information  is  discussed  with  representatives  of  a  foreign  government.  Even  if 
"specifically  authorized"  is  bi'oadly  construed,  as  it  was  in  Scarheck  v.  U.S., 
317  F.2d  546,  556,  some  reasonable  allowance  for  discretion  should  still  be 
made.  It  is  true,  of  course,  that  prosecutorial  discretion  could  be  relied  on  in 
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the  circumstances  of  a  bona  fide  mistake  as  to  authority.  Still  it  is  better  that 
the  statute  itself  be  worded  more  consistently  with  every-day  practice. 

Finally,  the  amendment  to  subsection  (2)  (b)  is  intended  to  remove  the  sub- 
stantial ambiguities  involved  in  the  phrase  "unrelated  to  his  having  been  a 
public  servant."  There  may  well  be  little  in  the  way  of  information  coming; 
into  the  hands  of  a  former  public  servant  that  is  truly  unrelated  to  his  having 
once  been  a  public  servant.  The  apparent  purpose  of  the  afBrmative  defense  is 
to  separate  off  that  information  which  he  received  in  his  role  as  a  public  serv- 
ant and  which  was  then  classified  from  other  information  he  receives  or  ob- 
tains. The  amended  language  seems  to  accomplish  this  purpose  more  precisely. 

SECTION    1112 

The  amendments  I  would  propose  in  Section  1112  are  minimal  and,  I  believe, 
technical. 

I  would  amend  Section  (1)  (a)  to  read: 

"(a)  Reveals  national  security  information  to  a  foreign  power  or  agent 
thereof  with  intent  that  such  information  be  used  in  a  manner  that  he  knows 
to  be  prejudicial  to  the  safety  or  security  of  the  United  States ;  or" 

The  addition  of  the  v^'ords  "that  he  knows  to  be"  makes  clear  that  the  re- 
quired "intent"  modifies  "prejudicial"  and  thus  refers  to  harmful  effects  as 
well  as  to  the  manner  of  use  by  a  foreign  government.  I  ssume  it  is  the  Com- 
mittee's intention  that  an  individual  who  intends  the  information  be  used  in  a 
particular  manner  but  does  not  realize  that  use  in  that  manner  would  be  pre- 
judicial to  the  safety  or  security  of  the  United  States  would  not  be  guilty  of 
espionage.  The  individual  should  be  aware  of  the  prejudice  as  well  as  the 
manner  of  use. 

The  substitution  of  the  word  "security"  for  the  word  "interest"  is  intended 
to  make  clear  that  the  Section  applies  only  to  matters  of  national  security  and 
not,  for  example,  trade  policy.  The  definition  of  "national  security  informa- 
tion" manifests  this  purpose  of  the  statute  but  it  should  be  clear  in  the  earlier 
provision  as  well. 

The  unavoidable  vagueness  in  any  espionage  statute  is  largely  eliminated  in 
the  proposed  draft  by  the  requirement  of  subsection  (1)  (a)  of  an  intent  to 
act  in  a  way  prejudicial  to  the  safety  or  security  of  the  United  States  and  by 
the  elfort  in  subsection  (4)  (a)  to  put  limits  on  "national  security  informa- 
tion." However  one  limited  area  of  coverage  is  still  extremely  vague:  when 
one  combines  Section  (1)  (b),  which  requires  a  less  guilty  state  of  mind,  with 
the  very  imprecise  definition  in  Section  (4)  (a)  (vii).  The  combination  means 
that  a  person  is  guilty  of  espionage  if,  in  time  of  war,  he  collects  or  publishes 
any  information  relating  to  national  defense  which  might  be  useful  to  the 
enemy,  intending  that  it  be  communicated  to  the  enemy.  The  problem  is  not 
wholly  alleviated  by  the  required  mental  state,  an  intent  that  it  be  communi- 
cated to  the  enemy,  in  Section  (1)  (b).  The  problem  might  be  solved  by 
amending  subsection  (4)  (a)  (vii)  to  read : 

"(vii)  In  time  of  war,  any  other  information  relating  to  national  defense 
which  might  be  useful  to  the  enemy  and  which  is  communicated  for  that  pur- 
pose :" 

I  would  propose  one  additional  change  in  the  definition  of  national  security 
information.  The  categories  applicable  in  peacetime  (i-vi)  are  all  of  the  high- 
est importance  to  the  defense  of  the  United  States,  with  a  single  exception.  In 
subsection  "v"  is  included  security  intelligence  which  not  only  reveals  intelli- 
gence operations,  activities,  plans,  sources,  and  methods,  but  also  the  general 
compilations  of  frequently  well-known  information  which  are  produced  by  our 
intelligence  agencies.  Each  of  our  intelligence  agencies  spends  a  large  portion 
of  its  time  and  effort  on  analysis  and  projection  of  political  and  diplomatic  de- 
velopments, much  of  which  is  based  on  information  of  the  same  sort  that  is 
available  to  any  careful  observer  of  a  foreign  scene.  "While  intelligence  agen- 
cies may  well  wish  to  keep  their  own  interpretations  of  data  to  themselves, 
such  secrecy  is  not  of  the  same  national  importance  as  is  reflected  by  the 
other  categories  included  within  "national  security  information."  Indeed,  on  oc- 
casion such  summaries  are  "leaked"  to  the  press  by  the  President  or  his  high- 
level  subordinates.  Nor  is  secrecy  here  of  the  crucial  importance  of  secrecy  as 
to  sources,  methods,  and  plans  of  intelligence  procurement  or  operations.  Yv'hen 
revelation  of  intelligence  estimates  or  analysis  results  in  the  revelation  of  the 
sources  and  methods  of  its  procurement,  it  would  automatically  be  covered  by 
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subsection  (4)  (a)  (v)  even  if  the  terms  "estimates"  and  "analyses"  were 
eliminated.  I  therefore  would  suggest  the  elimination  of  these  two  terms.  This 
will  create  a  consistent  category  of  "national  security  information,"  the  se- 
crecy of  which  is  of  central  importance  to  our  government. 

Senator  Hruska.  We  stand  in  recess  until  10 :00  o'clock  tomorrow 
morning  in  Eoom  2228. 

(Wliereiipon,  the  committee  recessed  at  1 :10  o'clock  p.m.,  to  recon- 
vene at  10 :00  o'clock  a.m.,  on  Wednesda}^,  May  24, 1972.) 
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WEDNESDAY,   MAY  24,    1972 

United  States  Senate, 
Subcommittee  on  Criminal  Laws  and  Proceduees 

OF  THE  Committee  on  the  Judiciary, 

Washington,  D.C. 
The  subcommittee  met,  pursuant  to  recess,  at  10 :03  a.m.,  in  Room 
3302,  New  Senate  Office  Building,  Senator  Roman  L.  Hruska,  pre- 
siding. 

Present:  Senators  Hruska  (presiding),  Kennedy,  and  Thurmond. 
Also  present:  G.  Robert  Blakey,  chief  counsel;  Malcolm  Hawk, 
minority  counsel;  Robert  H.  Joost,  assistant  counsel;  and  Mabel  A. 
Downey,  clerk. 

Senator  Hruska.  The  subcommittee  will  come  to  order. 
Our  first  witness  today  will  be  Dean  Burke  Marshall  of  Yale  Law 
School,  who  is  no  stranger  to  this  committee  or  committee  rules. 
Will  he  come  to  the  table?  Is  he  here?  Apparently  not. 

]\Ir.  Joseph  E.  Ross,  chairman  of  the  Criminal  Law  Committee, 
Federal  Bar  Association.  Is  he  here  ? 

STATEMENT  OF  JOSEPH  E.  EOSS,  CHAIRMAN,  CRIMINAL 
LAW  COMMITTEE,  FEDERAL  BAR  ASSOCIATION 

Senator  Hruska.  We  have  had  a  limitation  on  time  because  of  the 
number  of  witnesses  and  the  fact  that  we  will  soon  be  in  session  in 
the  chamber.  It  had  been  a  half  liour  for  each  witness.  In  the  in- 
stance of  the  Association  of  the  Bar  of  the  city  of  New  York  we 
will  allow  one  hour  because  there  will  be  a  little  better  chance — you 
have  two  or  three  people  here,  have  you  not?  Very  well,  your  state- 
ment will  be  placed  in  the  record,  Mr.  Ross,  in  its  entirety.  You  may 
proceed  to  treat  it  in  your  own  way. 

Mr.  Ross.  Thank  you,  Mr.  Chairman. 

The  Federal  Bar  Association  appreciates  the  opportunity  afforded 
it  to  present  its  views  on  the  proposed  Federal  Criminal  Code.  The 
Association  is  comprised  of  some  14,000  members  of  the  Federal  Ju- 
diciary and  lawyers  who  are  or  have  been  in  the  employ  of  the 
United  States  Government  in  legal  capacities.  The  Association's 
Criminal  Law  Committee,  which  I  am  privileged  to  chair,  has  been 
assigned  the  responsibility  of  studying  the  proposed  code,  and  has 
been  engaged  in  that  study  for  several  months.  The  committee  has 
recently  reported  to  the  National  Council,  the  Association's  govern- 
ing body,  its  position  on  some  of  the  policy  issues  raised  by  the  code. 
The  views  we  express  today  have  been  approved  by  the  council  at  its 
recent  semiannual  meeting. 
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I  should  note  here  that  while  many  of  the  members  of  the  Asso- 
ciation, and  especially  of  the  Criminal  Law  Committee,  are  employ- 
ees of  the  Department  of  Justice  and  of  other  agencies  having  law 
enforcement  roles,  the  views  we  express  are,  of  course,  those  of  the 
individuals  themselves,  and  not  of  the  agencies.  Nevertheless,  we 
hope  that  they  will  be  of  assistance  to  the  subcommittee  in  its  monu- 
mental task  of  converting  the  report  of  the  National  Commission  on 
Reform  of  Federal  Criminal  Laws,  chaired  by  Governor  Edmund  G. 
BroAYii.  into  a  new  Federal  Criminal  Code,  to  replace  the  hodgepodge 
of  criminal  statutes  now  found  in  Title  18  of  the  United  States 
Code  and  in  myriad  other  statutes. 

There  can  be  little  dispute  with  the  basic  truth  which  led  the  89th 
Congress  to  establish  the  Brown  Commission:  Now  is  the  proper 
time  to  create  order  out  of  the  chaos  in  which  existing  Federal  crim- 
inal law  finds  itself.  As  we  all  know,  the  substantative  criminal  law 
has  been  enacted  by  Congress  in  piecemeal  fashion  to  meet  narrow 
public  needs  as  they  arose,  with  an  occasional  attempt  at  recodifica- 
tion, such  as  in  1909  and  1948,  but  never  at  real  reform  and  never  at 
bringing  the  criminal  law  into  line  with  Federal  interests  generally, 
so  that  when  those  interests  are  clearly  involved.  Federal  criminal 
justice  resources  can  be  brought  to  bear  on  them,  without  the  neces- 
sity of  having  to  go  to  Congress  for  authorization  after  the  fact. 
The  rash  of  bombings  on  a  nationwide  scale  in  1969  and  1970  come 
to  mind.  We  should  not  have  had  to  wait  for  the  passage  of  the  Or- 
ganized Crime  Control  Act  of  1970  to  deal  with  that  problem  as  a 
national  one.  And,  as  we  all  know,  presidential  assassination  became 
a  Federal  crime  nearly  2  years  after  the  assassination  of  President 
Kennedy. 

My  statement,  Mr.  Chairman,  goes  on  to  spell  out  some  of  the  dis- 
order that  existing  Federal  criminal  law  finds  itself  in.  The  Crimi- 
nal Law  Committee's  and  the  Federal  Bar  Association's  studies  of 
the  report  of  the  Brown  Commission  have  led  us  to  conclude  that 
the  Commission  has  indeed  provided  a  "work  basis  upon  which  the 
Congress  may  undertake  the  necessary  reform  of  the  substantive 
criminal  laws,"  as  Governor  Brown  said  in  submitting  the  report. 
We  believe  that  the  members  of  the  Commission  and  its  staff  have 
performed  an  invaluable  service  to  the  entire  nation. 

Incidentally,  both  the  Commission  and  the  members  of  the  sub- 
committee, we  believe,  are  to  be  congratulated  on  the  recent  ap- 
proval by  the  supreme  court  of  the  immunity  provisions  of  Title  II 
of  the  Organized  Crime  Control  Act  of  1970.  As  you  know,  the 
Commission  proposed  title  II  and  this  subcommittee  and  the  Senate 
Judiciary  Committee  approved  it  as  part  of  S.  30,  which  became  the 
Organized  Crime  Control  Act. 

The  Criminal  Law  Committee  of  the  Federal  Bar  Association  has 
completed  its  study  of  parts  A  and  C  of  the  code,  and  has  com- 
menced seeking  Association  approval  thereof.  Subcommittees  con- 
tinue to  study  the  specific  offense  provisions  of  part  B.  Today,  I  am 
authorized  to  speak  for  the  Association  on  the  jurisdictional  aspects 
of  the  code.  With  permission  of  the  subcommittee,  we  would  like  to 
follow  up  this  testimony  with  written  reports  of  the  Association's 
views  on  the  remainder  of  the  Code  as  approval  of  each  segment  is 
obtained. 
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Senator  Hruska.  That  will  be  very  satisfactory  and  you  maintain 
communication  with  Mr.  Blakey  for  the  purpose  of  receiving  those 
files  or  records  for  the  committee. 

'Sir.  Ross.  Thank  you,  INIr.  Chairman. 

]Mr.  Hawk.  Mr.  Ross,  have  joii  any  idea  how  long  it  will  be 
before  those  reports  will  be  completed  ? 

]\Ir.  Ross.  ]My  problem,  Mr.  Hawk,  is  that  we  have  to  go  to  either 
the  Xational  Council  of  the  Association  for  the  approval,  or  the 
Association's  Executive  Committee.  The  National  Council  will  not 
meet  again  until  September.  The  Executive  committee  dees  meet 
monthly.  I  believe  that  within  the  next  2  months  we  will  be  able  to 
submit  reports  on  most  of  parts  A  and  C,  but  the  rem.aining  part 
will  probably  have  to  wait  until  the  fall  for  approval  by  the  Coun- 
cil. 

The  treatment  of  Federal  jurisdiction  in  the  proposed  new  code  is, 
of  course,  one  of  the  most  important  aspects  of  the  entire  proposal. 
Indeed,  as  Chairman  McClellan  has  said,  it  is  the  keystone  of  the 
suggested  reform.  It  is  also,  as  we  have  learned,  perhaps  the  most 
controversial  part  of  the  proposal.  Opposition  to  it  has  been 
expressed,  as  you  know,  by  many  witnesses. 

The  Federal  Bar  Association  has  given  consideration  to  the  views 
of  the  critics  of  the  jursidictional  provisions  of  the  code,  and  has 
■concluded  that  those  views  are  largely  Vvdthout  merit.  We,  therefore, 
urge  the  committee  to  approve  the  jurisdictional  framework,  with 
certain  amendments  which  we  will  suggest  for  your  consideration. 

Soction  201  of  the  code.  "Common  Jurisdictiorial  Bases,"  has 
received  more  than  its  share  of  criticism.  Its  operative  provision  is 
its  first  sentence : 

"Federal  jurisdiction  to  penalize  an  offense  under  this  code  exists 
under  the  circumstances  which  are  set  forth  as  the  jurisdictional 
base  or  bases  for  that  offense." 

The  remainder  of  the  section  defines  those  jurisdictional  bases 
which  are  common  to  more  than  one  offense,  and  concludes  with  the 
statement  that  when  no  base  is  specified  for  an  offense.  Federal 
jurisdiction  exists  if  the  offense  is  committed  anywhere  within  the 
United  States,  or  within  the  special  maritime  and  territorial  juris- 
diction. This  "plenary"  jurisdiction  provision,  which  merely 
expresses  as  a  fact  that  there  are  certain  offenses  in  the  code — such 
as  drug  abuse  and  extortionate  credit  offenses — which  are  not  lim- 
ited to  a  jurisdictional  base  because  Congress  has  seen  fit  not  to  so 
limit  them,  has  been  misconstrued  as,  one,  expressing  a  broad  new 
rule  of  Federal  jurisdiction,  and^  two,  expressing  an  intent  to  exer- 
cise exclusive  Federal  jurisdiction.  Neither,  of  course,  is  true. 

Jurisdictional  base  (b),  the  so-called  piggyback  base,  has  been 
especially  criticized  as  permitting  a  vast  expansion  of  Federal  crimi- 
nal_  jurisdiction.  In  the  view  of  the  association,  defining  this  common 
jurisdictional  base  in  section  201  has  no  operative  effect  at  all.  It  is 
up  to  the  Congress,  as  it  considers  each  of  the  specific  offenses  of  the 
code,  to  decide  whether  or  not  and  to  what  extent  the  piggyback 
base  should  be  applicable  to  it.  We  do  believe,  however,  that  it 
should  be_  made  applicable  to  those  offenses  against  persons  and 
property  in  chapters  16  and  17  of  the  code  which  the  Commission 
specified.  And  we  approve  the  limiting  policy  expressed  in  section 
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207  that  the  piggybacked  offense  must  be  closely  related  to  the 
underlying  offense,  as  to  which  there  is  a  substantial  Federal  inter- 
est. 

The  attempted  assassination  of  Governor  Wallace  last  week  is,  we 
believe,  a  case  which  demonstrates  the  wisdom  of  the  Commission's 
recommendations.  It  appears  that  under  existing  law  two  prosecu- 
tions, State  and  Federal,  may  very  well  be  necessary  to  vindicate  the 
several  interests  involved.  The  Federal  Government  is  properly  con- 
cerned about  the  wouiiding  of  its  Secret  Service  agent  and  about  the 
apparent  violation  of  the  civil  rights  of  a  candidate  for  presidential 
nomination  of  a  major  party. 

We  see  by  the  paper  this  morning  that  apparently  there  will  be 
another  charge  added  concerning  violation  of  Federal  gun  control 
laws.  But  only  INIaryland  has  jurisdiction  to  charge  the  alleged 
offender  with  what  appears  to  have  been  a  felonious  assault  upon  or 
even  attempted  murder  of,  the  individuals  who  were  shot.  We  do  not 
believe  that  anyone  can  deny  that  this  shocking  incident  is  a 
national  and  Federal  concern,  much  more  so  we  believe  than  of  local 
concern,  and  we  believe  that  two  trials  should  not  be  necessary  to 
satisfy  the  ends  of  justice  in  the  case  and  they  would  not  be  neces- 
sary if  the  proposed  code  had  been  in  effect  last  Monday. 

Now,  this  is  not  to  say,  Mr.  Chairman,  that  we  believe  that  the 
Federal  piosecuting  authorities  should  simply  override  State  author- 
ities who  have  concurrent  jurisdiction.  On  the  contrary,  we  believe 
that  especially  with  the  provision  such  as  section  207,  which 
expresses  Federal  policy  as  to  when  Federal  jurisdiction  should  and 
should  not  be  exercised,  the  code  will  be  eminently  suitable  for 
establishing  guidel  ines  for  the  competing  interests. 

When  the  jurisdictional  base  provisions  are  considered  in  the  light 
of  the  policy  of  prosecutorial  restraint,  except  where  substantial 
Federal  interests  exists,  in  section  207  of  the  code,  we  believe  that 
there  is  little  basis  for  the  fears  of  a  vast  expansion  of  Federal 
jurisdiction.  Indeed,  we  think  the  expressions  of  concern  in  this 
regard  are  somewhat  surprising  in  the  light  of  many  recent  develop- 
ments, legislation  that  has  been  proposed,  often  with  the  support  of 
State  interests,  and  which  have  succeeded  in  expanding  Federal 
criminal  jurisdiction. 

We  think  that  these  legislative  proposals  and  enactments,  are 
examples  of  a  continuing  and  growing  recognition  of  the  need  to  use 
Federal  resources  to  solve  national  problems.  Rather  than  meeting 
such  needs  by  piecemeal  legislation  as  in  the  past  we  believe  that 
Congress  should  spell  out  in  general  terms  the  scope  of  the  Federal 
interest  and  set  forth  guidelines  to  determine  when  the  Federal 
resources  should  be  brought  to  bear  on  particular  problems.  This  is 
what  the  Commissioii  has  recommended  in  its  proposed  code. 

As  we  have  said,  we  support  the  jurisdictional  framework  of  the 
code.  We  do  recommend  a  few  changes  which  we  think  will  improve 
it.  First,  we  would  delete  section  201.  While  the  concept  of  catalog- 
ing all  of  the  common  jurisdictional  bases  in  one  section,  and  refer- 
ring to  the  applicable  ones  by  paragraph  number  in  the  specific 
offense  sections,  is  convenient,  it  is  also  subject  to  misinterpretation. 
We  believe  that  the  various  bases  should  be  defined  in  one  section, 
then  identified  by  name  or  short  title  in  the  offense  sections,  in  much 
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the  same  fashion  as  the  special  maritime  and  territorial  jurisdiction 
is  handled  in  title  18  today.  It  is  defined  in  Section  7  and  identified 
by  the  short  term  in  each  of  the  offense  sections  to  which  it  applies. 
Similar  treatment  could  be  accorded,  we  think,  to  all  of  the  so-called 
common  jurisdictional  bases  of  the  proposed  code. 

Section  204  is  another  provision  which  we  think  has  ])('(}n  miscon- 
strued. We  do  not  think  that  it  means  at  all  that  the  jurisdictional 
facts  as  to  an  offense  need  be  proved  beyond  a  reasonable  doubt.  On 
the  contrary",  another  section  of  the  code,  section  103,  makes  clear 
that  the  contrary  is  true. 

AVe  believe  that  it  would  be  helpful  to  reiterate  the  rule  of  section 
103  in  the  jurisdiction  chapter  of  the  code. 

The  Association  recommends  approval  by  the  Con£>Tess  of  the 
remaining  provisions  of  chapter  2  of  the  code.  We  should  like  to 
take  note  especially  of  section  208(f),  which  would  provide  jurisdic- 
tion over  offenses  committed  by  Federal  public  servants  on  official 
duty  outside  the  United  States  and  by  persons  accompanying  the 
armed  forces  overseas.  As  you  may  know,  ]Mr.  Chairman,  the  Fed- 
eral Bar  Association  has  long  supported  legislation  to  correct  the 
problems  created  by  supreme  court  decisions  in  1955  and  1960  which 
left  a  jurisdictional  hiatus  in  tliis  area.  The  Association  reported 
favorably  on  Senator  Ervin's  bills  in  the  89th  Congress  to  provide 
Federal  court  jurisdiction  in  these  cases.  We  believe  that  sooner  or 
later,  with  the  number  of  servicemen  stationed  abroad,  we  will  expe- 
rience a  recurrence  of  an  incident  similar  to  the  murder  of  the  OSS 
major  in  Italy  in  World  War  II,  allegedly  by  two  servicemen  who 
were  discharged  and  thus  beyond  jurisdiction  before  the  crime  was 
discovered.  Indeed,  we  came  close  to  that  situation  when  the  possibil- 
ity of  implication  of  discharged  participators  in  the  Mylai  incident 
came  to  be  suspected  2  years  ago. 

We  urge  the  Congress  to  close  this  dangerous  gap. 
That  concludes  our  statement,  Mr.  Chairman.  We  will  be  pleased 
to  answer  any  questions  or  supply  additional  information  which  the 
subcommittee  may  wish. 

Senator  Hruska.  Thank  you  very  much.  As  time  does  go  on,  ^ou 
work  out  tlie  balance  of  your  comments.  We  will  be  as  receptive  as 
the  state  of  the  record  will  allow  us  to  be.  Mr.  Blakey,  have  you  any 
questions  ? 

Mr.  Blakey.  Not  at  this  time. 

Mr.  Hawk.  One  question.  At  the  bottom  of  page  3  you  comment 
that  section  201  as  now  contained  in  the  Code  is  subject  to  misinter- 
pretation. Could  you  amplify  just  a  little  bit  more  what  you  mean 
by  the  type  of  misinterpretation  that  can  come  from  the  way  it  is 
set  out  in  the  Code  now  ? 

Mr.  Ross.  Yes,  sir.  As  an  example  of  that,  tlie  title  of  tlie  section 
itself.  Common  Jurisdicitional  Bases.  I  have  seen  that  construed.  I 
l)e]ieve,  in  testimony  of  witnesses  before  tlie  committee,  as  meaning- 
that  these  are  bases  that  are  substantially  common  throughout  the 
entire  Code,  that  is,  through  part  B,  throughout  most  of  the  specific 
offenses  in  part  B.  Of  course,  that  is  not  true. 

The  plenary  jurisdiction  provision  of  section  201  has  been  miscon- 
strued, as  I  said.  I  believe  that  it  would  be  far  superior  to  take  the 
approach   of  defining  each  one   of   these   bases,   not   calling  them 
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common  at  all,  but  simply  defining  them  and  then  as  Congress  goes 
through  each  one  of  those  specific  offense  provisions,  deciding  which 
one  of  the  bases  belongs  as  to  that  specific  offense  and  spelling  it 
out,  by  a  short  title  perhaps,  like  the  special  maritime  and  territorial 
jurisdiction  limitation. 

Mr.  Hawk.  Thank  you. 

Senator  Hrtjska.  Thank  you,  Mr.  Eoss. 

Dean  Burke  Marshall  is  now^  here,  of  the  Yale  Law  School.  We 
welcome  you  again  to  our  midst. 

STATEMENT  OE  DEAN  BURKE  MAESHALL,  YALE  LAW  SCHOOL 

Dean  Marshall.  Mr.  Chairman,  I  do  not  have  a  prepared  state- 
ment but  I  would  like  to  speak  briefly  as  to  sections  1501  and  1502 
of  the  proposed  Code. 

As  you  know,  these  sections  are  a  repeat  of  sections  241  and  242  of 
title  18  and  the  Commission's  report  recommends  no  changes  in  these 
sections.  The  problem  of  those  two  sections  is  the  vagueness  of  the 
language  which  led  the  supreme  court  in  the  Screws  case  to  read 
into  the  sections  the  requirement  of  proof  of  a  specific  intent  to 
deprive  someone  of  Federal  constitutional  rights. 

Now,  the  sections  in  their  breadth  perform  a  fimction.  They  deal 
with  problems  of  law  enforcement  that  go  beyond  official  violence, 
but  in  my  experience  at  the  Department  of  Justice,  and  I  think  it 
is  still  true,  the  major  frustration  with  Federal  law  enforcement 
has  been  the  inability  of  the  Department  to  deal  effectively  with 
official  violence  by  State  officials,  basically  police  brutality.  The 
problem  of  ineffectiveness  there  is  a  direct  consequence  of  the  Screios 
case  and  the  breadth  and  vagueness  of  sections  241  and  242. 

The  Department  informs  me  that  they  have  brought  87  section  242 
cases  since  January  1,  1970,  of  which  67  have  gone  to  trial  and  there 
have  been  convictions  in  only  12  of  those.  In  five  cases  only  was  the 
conviction  by  jury.  So  this  is  a  continuing  problem. 

I  think  that  the  excessive  use  of  force  by  State  officials  should  be 
made  a  specific  crime  under  the  new  Federal  Code. 

Mr.  Blaket.  Dean  IMarshall,  are  you  familiar  with  the  testimony 
of  Mr.  Greenberg  yesterday? 

Dean  Marshall.  Yes,  I  am.  I  have  read  it. 

Mr.  Blaket.  I  take  it,  you  would  concur  in  his  suggestion  of  the 
expansion  of  the  provision  that  now  deals  with  abuse  of  official 
^.uthority  by  the  Federal  Government. 

Dean  Marshall.  Well,  Dr.  Blakey,  I  think  there  are  two  ways  of 
doing  it.  One  would  be  to  expand  section  1521,  as  Mr.  Greenberg 
suggested,  to  cover  persons  acting  under  control  of  law  as  well  as 
Federal  public  servants.  I  see  no  reason  why  Federal  and  State 
police  officials  should  be  treated  differently  for  this  purpose. 

Mr.  Blakey.  Would  you  concur  in  his  recommendation  that  there 
should  be  a  failure  to  act  provision  ? 

Dean  jMarshall.  I  did  not  see  that  part  of  his  testimony. 

]Mr.  Blakey.  I  hope  I  am  quoting  him  correctly.  He  suggested 
that  one  problem  in  the  South,  and  other  areas  perhaps,  had  been 
that  Federal  and  other  officials  would  fail  to  act  to  protect  people  in 
the  exercise  of  their  civil  rights  and  he  suggested  to  the  subcommit- 
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tee  that  there  be  a  Federal  offense  of  a  failure  to  act  by  law  enfoi-ce- 
nieiit  to  protect  those  exercisino-  civil  and  other  ri^jhts. 

Dean  Marshall.  Well,  I  would  like  to  see  that  suggestion  in  writ- 
ing and  think  about  it  some.  I  think  that  would  be  a  very  difficult 
criminal  provision  to  enforce. 

yir.  Blakey.  I  take  it  that  the  proposal  grows  out  of  the  difficulty 
or  the  alleged  difficulty  in  the  late  1960's  where  FBI  agents  or 
others  merel}^  stood  by  and  watched  and  took  notes  while  there  were 
official  violence  and  confrontations  of  one  kind  or  another  in  certain 
areas  of  the  country  and  that  the  thought  was  that  more  affirmative 
action  should  have  been  taken  by  the  Federal  officials  and  that  this 
kind  of  criminal  provision  might  bring  about  a  change  in  adminis- 
trative policy  in  this  area. 

Dean  Marshall.  Well,  I  will  give  you  a  reaction.  I  would  like,  as  I 
say,  to  see  it  in  writing  and  think  about  it  more,  but  my  reaction  is 
that  that  is  not  an  appropriate  way  to  change  the  practices  of  the 
Bureau.  If  the  practices  of  the  Bureau,  and  there  are  good  reasons 
for  the  practices,  should  be  changed,  it  seems  to  me  that  should  be 
done  administratively  and  not  by  making  something  which  they  are 
instructed  to  do  a  crime. 

Mr,  Blakey.  Would  you  send  us  a  letter  with  a  more  detailed 
comment  on  Mr.  Greenberg's  suggestion  ? 

Dean  Marshall.  I  will.  I  will  look  at  Mr.  Greenberg's  specific 
suggestion  on  that  and  I  will  write  the  committee  on  that. 

Senator  Hruska.  May  I  suggest.  Dean,  that  you  read  the  remarks 
of  Chief  Justice  Burger  on  the  occasion  of  the  graduation  exercises 
on  November  last  in  which  he  treats  of  the  proposition  of  the  vast 
degree  of  discretion  which  a  policeman  possesses  and  which  he  must 
exercise.  It  is  very  instructive  on  this  very  point  and  in  a  very  prac- 
tical fashion. 

Dean  Marshall.  Senator,  that  is  the  reason  for  my  first  comment 
which  was  to  the  effect  that  just  with  a  very  quick  and  hasty  reac- 
tion, I  think  that  that  kind  of  criminal  provision,  failure  to  act,  is  a 
very  difficult  one  to  administer  and  enforce  because  it  may  be  that 
there — there  are  lots  of  reasons  for  failing  to  act,  including  the  lack 
of  sufficient  force  to  carry  through  on  their  action,  and  in  the  case 
of  the  Bureau,  there  are  administrative  reasons  and  jurisdictional 
reasons  and  the  traditional  reluctance  of  the  Bureau  to  act  as  a 
national  police  force  which  I  think  has  something  to  it,  and  so  on 
both  points  I  have  some  doubts  about  making  a  criminal  offense  out 
of  it. 

Senator  Hruska.  Well,  it  is  because  of  that  vast  amount  of  discre- 
tion which  necessarily  inheres  in  the  duties  of  a  policeman  that  this 
situation  would  develop.  If  he  uses  excessive  force,  if  he  is  too 
aggressive  about  his  duties,  he  becomes  liable  under  1502,  and  then  if 
he  does  not  exercise  enough  aggressiveness,  he  would  be  liable  to 
prosecution  under  a  different  statute.  This  makes  the  role  of  a 
policeman  very,  very  difficult. 

Dean  Marshall.  Well,  Senator,  I  do  not  agree  that  a  prohibition 
against  the  use  of  excessive  force  or  summary  punishment  by  police 
officers  would  seriously  hamper  them  in  the  performance  of  their 
duty.  My  case  for  that  is  the  Bureau  itself.  The  Bureau  acts  not 
under  criminal  sanction  but  under  very,  very  stringent  and  rigid 
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administrative  sanctions  that  have  been  enforced  by  the  Bureau  that 
prevents  the  excessive  use  of  force.  I  do  not  know  of  a  single  allega- 
tion of  the  excessive  use  of  force  by  an  agent  of  the  FBI.  and  I 
think  that  they  are  efficient  in  what  they  do  and  that  local  police 
and  city  police  and  State  police  can  operate  under  the  same  kind  of 
restraints  and  still  be  efficient  law  enforcement  agencies. 

Mr.  Blaket.  Dean,  may  I  offer  to  you  one  comment,  not  neces- 
sarily my  own,  that  has  been  made  in  response  to  that  line  of  rea- 
soning. It  has  been  suggested  by  some  that  the  Bureau  has  a  second- 
ary investigative  role  to  play.  It  does  not  play  a  primary  street 
patrol  role.  The  kinds  of  crimes  that  it  deals  with  on  the  whole  do 
not  involve  violent  confrontations.  Consequently,  the  occasions  that 
give  rise  to  charges  of  police  brutalit}^  and  perhaps  the  instances  of 
police  brutality  are  not  as  much  a  part  of  the  law  enforcement  work 
that  the  Bureau  does  in  contradistinction  to  local  police  depart- 
ments. 

Dean  IMarshall.  "Well,  I  think  there  is  some  justification  for  that. 

Mr.  Blakey.  The  consequence  or  the  conclusion  which  is  drawn 
from  this  line  of  analysis  is  that  standards  and  restrictions  that 
have  been  helpful  in  controlling  unlawful  conduct  b}'  the  Bureau 
might  be  not  wholly  applicable  in  controlling  conduct  by  patrol 
officers  in  a  major  metropolitan  area  dealing  with  street  crime. 

Dean  Marshall.  Certainly,  patrol  officers  have  problems  that  the 
Bureau  does  not  have.  I  agree  with  that.  But  I  do  not  think  that  the 
excessive  use  of  force,  proliibitiou  against  the  excessive  use  of  force, 
effective  prohibition,  is  going  to  interfere  with  the  proper  conduct  of 
street  patrol  either. 

Mr.  Blakey.  The  problem,  of  course,  is  who  decides  what  is  excess- 
sive  ?  Obviously,  the  officer  in  the  first  instance  must  always  decide  it 
for  himself.  But  he  will  have  to  recognize  that  he  faces  severe 
administrative  or  criminal  sanctions  if  he  makes  a  mistake  where 
basically  what  is  involved  is  a  judgmental  question.  Consequently, 
the  fear  is  expressed  by  some  that  the  police  officer  will  play  it  safe 
and  use  no  force  or  take  no  action  where  some  action  is  desirable  out 
iof  the  personal  fear  that  the  use  of  any  force  will  be  considered 
excessive,  in  a  sort  of  Monday  morning  quarterbacking  of  what  he 
did. 

Dean  Marshall.  I  think  it  is  desirable  to  have  restraints  on  police 
officers  that  make  them  hesitate  to  use  force  at  all.  I  would  not  agree 
with  the  suggestion  that  that  is  an  undesirable  act.  All  of  the  inertia 
and  all  of  the  pressures  on  the  enforcement  of  these  laws  are  in 
favor  of  the  police  officers  and  they  know  that.  They  know  that 
their  own  administrative  machinery  inside  of  the  police  force  is  not 
going  to  likely  punish  somebody  for  something  he  does  while  he  is 
on  duty  and  they  know  that  the  jury  sj'stem  and  the  judges  and  the 
public  in  general  are  not  going  to  like  to  punish  them  for  something 
they  do  in  protection  of  the  public. 

All  of  the  statistics,  all  of  the  inertia,  as  I  say,  in  the  system  is  in 
their  favor,  but  it  seems  to  me  to  be  wrong  to  write,  as  Mr.  Green- 
berg  suggested,  it  is  wrong  to  write  a  code  that  suggests  one  stand- 
ard of  conduct  for  Federal  officials  and  a  different  standard  of  con- 
duct, lesser  one,  for  State  and  local  officials.  I  do  not  see  any 
justification  for  that.  To  the  extent  that  there  are  arguments  of  dif- 
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ficulty  of  law  enforcement,  they  are  in  general  applicable  to  Federal 
officials  as  well  as  to  State  officials. 

]Mr.  Blaket.  May  I  ask  you  to  connnent  on  this  suggestion?  Some 
of  the  members  of  tlie  Commission  argued  that  the  approach  of  the 
1968  Civil  Eights  Act — which  attempted  to  define  specific  conduct 
and  make  it  a  Federal  offense  as  a  means  of  circumventing  the 
intent  requirements  of  Screius — make  the  continuation  of  sections 
1501  and  1502  in  the  new  Code  unnecessary.  The  new  specific  lan- 
guage will  adc(iuately  take  care  of  the  problem.  And  whatever  due 
process,  vagueness,  or  civil  liberties  objections  that  may  be  present  in 
1501  and  1502  argue  that  in  a  modern  Code  they  not  be  accepted  and 
continued  forward. 

Would  3'ou  comment  on  that? 

Dean  ]Marshall.  I  would  not  agree  that  sections  1501  and  1502 
sliould  be  repealed,  even  if  my  affirmative  suggestion  were  adopted — 
tliat  there  should  be  specific  j^rohibition  against  the  use  of  exces- 
sive force,  against  what  is  forbidden  by  1501  in  Federal  officers  on 
the  part  of  State  officials.  The  reason  for  that  is  I  think  those  sec- 
tions as  construed  by  the  Supreme  Court  have  so  many  protections 
built  into  them  that  it  is  not  possible  really  to  prosecute  somebody 
under  those  sections  for  something  that  he  did  not  know  was  wrong 
when  he  did  it,  and  the  flexibility,  the  breadth  of  the  language,  as  I 
think  was  shown  by  the  Guest  ^  case  and  the  Johnson  ^  case 
recently,  do  give  the  Department  of  Justice  and  Federal  law 
enforcement  officials  a  broad  tool  by  which  they  can  prosecute 
flagrant  interference  with  people's  rights. 

Mr.  Blaket.  One  of  the  underlying  premises  behind  the  Code  is 
that  the  Congress  should  define  what  is  criminal  and  what  is  not 
criminal.  The  argument  that  you  have  advanced  there  is  essentially 
that  a  flexible  tool  should  be  left  for  the  prosecutor  along  with  the 
judge  to  develop  crime  on  a  case-by-case  basis.  Do  you  see  a  funda- 
mental inconsistently? 

Dean  ]Marshael.  No,  sir. 

I  think  that  if  you  want  to  change  1501  and  1502  to  take  care  of 
that  problem,  which  I  think  is  not  a  real  problem,  because  the 
enforcement  of  those  sections  by  the  Federal  Government  has  been 
against  acts  of  violence  which  are  clearly  crimes  and  the  only  ques- 
tion is  whether  they  are  Federal  crimes  as  well  as  a  State  crime,  so  I 
do  not  see  it  as  a  civil  liberties  issue,  but  if  you  do  take  that  seri- 
ously as  a  civil  liberties  issue,  and  I  can  see  the  argument  in  favor 
of  that  because  I  think  technically  every  school  board  that  has  con- 
ducted a  segregated  system  since  1954  has  been  in  violation  of  241, 
the  way  I  would  cure  that  would  be  to  limit  1501  and  1502  to  acts  of 
violence. 

Mr.  Blakey.  What  you  are  suggesting  is  that  the  present  prosecu- 
tive policy  has  given  sections  241  and  242  constitutional  enforce- 
ment, but  the  b)'eadtli  of  the  language  itself  may  well  criminalize 
conduct  that  would  not  necessarily  be  seen  as  criminal  b}'  many  of 
the  people  engaging  in  it. 

Dean  Marshall.  That  is  right.  That  is  why  the  Supreme  Court 
had  such  difficulty  in  the  Screws  case.  But  I  think  that  it  is  not  just 


1  United  States  v.  Quest,  383  U.S.  745  (1966). 
*  United  States  v.  Johnson,  390  U.S.  563  (1968). 
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present  prosecution  policy.  I  think  it  is  prosecution  policy  since 
1870,  and  that  the  statutes,  although  they  were  written  in  very  broad 
constitutional  terms,  did  not  really  deal  with  all  deprivations  of  con- 
stitutional rights,  but  only  with  those  involving  the  use  of  force,  and 
historically  that  is  what  they  were  directed  at,  the  use  of  violence  by 
the  Klan  to  deprive  people  effectively  of  rights  given  them  by  the 
13th  and  14th  amendments. 

Mr.  Blakey.  In  line  with  that  same  line  of  analysis,  it  was  sug- 
gested during  the  processing  of  the  1968  Civil  Rights  Act  that  dep- 
rivation of  rights  by  economic  coercion  also  be  made  a  Federal 
offense.  Mr.  Greenberg  j^esterday  suggested  that  that  amendment  be 
included  in  the  new  code  and  there  was  some  opinion  voiced  in  favor 
of  that  on  the  Commission. 

I  wonder  if  you  would  comment  on  that  suggestion. 

Dean  Marshall.  Well,  my  view,  Dr.  Blakey,  on  that  is  that  the 
primary  enforcement  against  economic — use  of  economic  coercion  is 
going  to  be  the  civil  suit  and  the  use  of  the  injunction.  The  jury 
system  will  not  effectively  permit  the  use  of  criminal  sanctions 
against  that  kind  of  conduct. 

Now,  having  said  that,  I  do  not  have  any  objection  to  including 
economic  coercion  along  with  violence  in  the  specific  prohibitions 
that  are  in  1511,  1512,  1513,  and  1514,  because  I  think  that  that 
would  be  a  declaration  by  the  Federal  Government  that  these  acts 
are  wrong  and  that  even  though  I  consider  that  it  could  not  effec- 
tively be  enforced,  I  do  not  think  it  is  unfair,  just  ineffective.  If  you 
believe,  and  I  do  believe,  that  the  acts  are  wrong  and  should  be  pro- 
hibited I  see  no  objection  in  principle  to  that  inclusion.  It  does  not 
have  the  same  problem  as  we  discussed  with  241  and  242. 

Mr.  Blakey.  The  argument  is  advanced  by  some  people — loosely 
termed  or  at  least  phrased  in  terms  of  what  is  called  decriminali- 
zation— that  there  is  a  price  paid  by  society  in  enacting  criminal 
provisions  which  are  not  meant  to  be  enforced  or  which  through 
jury  nullification  or  indeed  widespread  simple  dissent  from  the  pro- 
vision cannot  be  enforced.  They  say  it  is  a  social  price  that  the 
people  who  enact  criminal  codes  ought  not  be  willing  to  pay.  Do  you 
think  that  kind  of  argimient  has  force  against  the  inclusion  of  a 
clause  such  as  economic  coercion  that  you  concede  would  not  or 
could  not  be  enforced  ? 

Dean  Marshall.  Well,  the  Federal  criminal  code  and  every  State 
criminal  code  is  full  of  provisions  that  are  not  effectively  enforced 
and  they  are  prohibitions  that  society  states  that  have  a  great  deter- 
rent effect  on  a  lot  of  people,  that  for  one  reason  or  another  cannot 
effectively  be  enforced  through  prosecution,  but  they  nevertheless  do 
have  a  deterrent  effect  on  the  behavior  of  citizens.  And  so  I  think 
that  just  the  problem  of  difficulty  of  enforcement  by  itself  is  not  a 
reason  not  to  enact  criminal  sanction. 

Now,  some  prohibitions  are  not  only  not  enforced  but  not  obeyed 
even  by  law  abiding  citizens  and  that  is  the  kind  of  provision  that  I 
think  you  have  reference  to.  But  I  do  not  think  that  would  be  true 
in  this  case. 

Mr.  Blakey.  Let  me  ask  you  this  final  question. 

We  have  had  testimony  before  the  subcommittee  critical  of  the 
present  breadth  of  conspiracy  law,  seemingly  growing  out  of  a  con- 
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cern  that  conspiracy  prosecutions  have  been  abused,  particularly  in 
the  so-called  political  area,  what  mif^ht  be  called  the  political  case. 

Do  you  think  we  could  have  successful  civil  rights  criminal  prose- 
cutions against  police  brutality  or  community  brutality  or  commu- 
nity economic  coercion  without  an  effective  Federal  conspiracy  law? 

Dean  Marshall.  Well,  it  is  not  a  problem  in  police  brutality  cases 
because  those  cases  are  not  necessarily  conspiracy  cases  at  all. 

I  think  that  we  would — I  think  that  the  enforcement  policies  and 
the  problems  that  are  dealt  with  in  the  civil  rights  area  on  conspir- 
acy are  not  the  kind  of  consensual,  purely  consensual,  kind  of  con- 
spiracy that  is  the  concern  of  so  many  people.  The  conspiracies  that 
have  been  prosecuted  in  that  area  ended  in  death  or  extreme  violence. 
The  conspiracy  law  and  the  development  of  conspiracy  law  in  both 
the  antitrust  field  and  in  the  subversive  activities  field,  which  I 
think  is  a  matter  of  concern,  is  really  law  that  deals  purely  in  con- 
sensual matters,  really  punishment  for  state  of  mind  rather  than 
punishment  for  something  that  is  done.  So  I  do  not  think — I  think 
that  you  could  overrule  a  lot  of  cases,  in  other  words,  that  extended — 
both  antitrust  cases  and  in  the  commitment  area  you  could  overrule 
a  lot  of  those  cases  that  extended  conspiracy  law  and  still  success- 
fully prosecute  cases  under  241, 

Mr.  Blakey.  The  suggestion  will  be  made,  as  I  understand  it,  by 
the,  Association  of  the  Bar  of  New  York  City  that  one  limitation 
that  ought  to  be  placed  on  conspiracy  law  would  be  that  the  individ- 
ual himself  to  be  held  liable  for  conspiracy  must  himself  have  per- 
formed some  substantial  act  or  at  least  done  more  than  simply  mani- 
fested his  consent  to  its  performance.  Do  you  think  that  kind  of 
requirement  would  have  an  adverse  impact  on  civil  rights  enforce- 
ment? 

Dean  Marshall.  No  ;  I  do  not ;  no ;  I  do  not. 

I  think  it  would  have  an  adverse  impact  on  antitrust  law  enforce- 
ment but  not  on  civil  rights  law  enforcement. 

I  wanted.  Senator,  if  I  may,  to  make  an  alternative  suggestion 
with  respect  to  the  control  of  police  brutality  through  Federal  laws, 
an  alternative  to  what  Mr.  Greenberg  and  others  have  suggested, 
which  is  the  amendment  of  1521  to  cover  persons  acting  under 
color  of  law  as  well  as  Federal  public  servants. 

The  alternative  suggestion  would  be  to  use  section  201  and  to  add 
to  section  201  a  provision  which  would  say  in  effect  as  a  subpara- 
graph. "The  offense  is  committed  by  a  person  or  persons  acting 
under  color  of  law." 

That  would  make — with  appropriate  adjustments  in  chapter  16, 
that  would  make  tlie  offenses  prohibited  by  section  16  a  violation  of 
Federal  law  if  done  by  persons  acting  under  color  of  law. 

Now,  I  think  that  in  effect  section  201  does  that  now  through 
201(b),  which  makes  it  a  Federal  crime  if  the  offense  is  committed 
in  the  course  of  the  commission  of  any  other  offense  because  if  you 
kill  somebody  in  the  course  of  committing  an  offense  under  241  and 
242,  you  have  also  violated  1601  or  1602  or  1603,  and  it  seems  to  me 
that  it  would  be  clearer  and  more  direct  to  do  that  in  the  way  that  I 
have  suggested  rather  than  through  the  rather  circuitous  roiite  of 
section  261(b). 

That  is  all  I  have  to  say. 
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^Ii'.  Blakioy.  Tliere  is  one  furtlier  question  T  would  like  to  ask  you. 
The  tliought  behind  the  Commission's  drafting  of  the  provision  to 
which  you  refer,  the  so-called  ancillary  gradino-  or  piggyback  pro- 
vision. Tt'as — grew  out  in  part — of  the  Commission's  examination  of  the 
1968  Civil  Eights  Act,  which  up  until  that  time  had  made  it  a 
simple  felony  to  violate  civil  rights. 

In  1968  the  addition  was  made  that  if  bodily  injury  occurred  the 
penalty  could  go  up  to  10  years  and  if  death  occurred,  it  could  go 
up  to  life  imprisonment.  There  was  some  criticism  voiced  as  to  the 
generality  of  these  provisions.  Isn't  there  certain  ambiguity  in  "if 
death  results" — accidental  death?  reckless  death?  intentional  death? 
Isn't  it  inappropriate  to  authorize  life  imprisonment  for  intentional 
murder  in  the  course  of  a  civil  rights  violation  and  at  the  same  time 
authorize  life  imprisonment  for  an  accidental  death  ?  The  piggyback 
or  ancillary  grading  provision  would  grade  the  civil  rights  provi- 
sions more  appropriately  by  incorporating  the  definitions  of  reckless 
homicide  or  intentional  murder  and  would  justify  lowering  the  pen- 
alty for  the  civil  rights  provisions  to  misdemeanors. 

T  wonder  if  you  would  comment  on  what  effect,  if  any,  you  think 
this  would  have  on  the  viability  of  the  civil  rights  section  in  the  new 
general  code. 

Dean  Marshall.  I  think  it  is  an  improvement.  I  think  it  is  a 
great  improvement.  I  think  the  peculiarities — the  1068  changes  did 
deal  with  the  problem  which  was  a  very  serious  problem  in  241  and 
242,  but  I  think  that  the  way  that  the  recommended  code  of  the — the 
way  the  Commission  has  set  this  up  improves  that  a  great  deal  and 
is  much  more  specific  in  breadth  ancl  better. 

Mr.  Blakey.  Thank  you. 

Senator  Hruska.  Senator  Kennedy,  Dean  Marshall  has  no  pre- 
pared statement.  He  did  make  some  com.ments  and  responded  to 
some  questions  chiefly  pertaining  to  the  chapter  15  on  civil  rights 
and  elections.  Would  you  have  any  questions  or  comments  ? 

Senator  Kennedy.  I  want  to  welcome  Mr.  Marshall  to  the  com- 
mittee. Of  course,  he  has  appeared  many  times  before  the  full  com- 
mittee and  we  have  always  benefitted  from  his  appearance. 

As  I  understand,  he  has  suggested  some  broadening  of  civil  rights 
criminal  statutes,  and  I  am  just  wondering  whether  in  your  opinion, 
there  is  any  question  as  to  the  Congressional  power  to  pass  such 
laws  under  the  enforcement  clause  of  the  14th  Amendment. 

Dean  Marshall.  No,  Senator.  I  have  no  question  about  it  at  all. 
The  specific — it  is  not  a  broadening.  My  suggestion  is  to  make  chap- 
ter 15  more  specific  in  its  prohibition  through  Federal  criminal  laws 
of  the  use  of  excessive  force  by  State  and  local  officials.  There  is  no 
question  in  my  mind,  and  I  think  there  is  no  question  in  anybody's 
mind,  but  that  the  use  of  excessive  force,  in  effect  the  summary  pun- 
ishment of  somebody  by  a  ]^olice  officer  without  his  having  a  right  to 
trial,  is  a  violation  of  the  clue  process  clause  of  the  14th  Amendment 
and  that  Congress  can  say  that  and  that  Congress  can  make  it  a  vio- 
lation of  Federal  law  to  violate  the  due  process  clause. 

I  do  not  think  there  is  any  question  about  that  at  all,  Senator. 

Senator  Kennedy.  We  have  the  power,  therefore,  to  enact  such  a 
statute.  Have  you  talked  about  what  its  implications  would  be  in 
relationship  to  law  enforcement  at  the  State  level,  w^hether  it  would 
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infringe  or  inliibiu  the  effective  enforcement  of  either  State  statutes 
or  local  statutes? 

Dean  Marshall.  Not  in  my  judgment,  Senator.  I  realize  that 
tliere  is  a  substantial  amount  of  opinion  to  the  effect  to  anj^  external 
control  on  actions  by  police  officers  interferes  with  the  performance 
of  their  duty  because  it  makes  them  hesitate  or  have  doubt  about 
what  they  should  do,  something  of  that  sort. 

i\Iy  experience  has  been  mostly  with  Federal  law  enforcement 
officials.  Federal  law  enforcement  officials,  and  particularly  the  FBI, 
are  rigidly  controlled  from  this  point  of  view  and  they  are  still 
effective. 

Now,  it  is  pointed  out  that  the  FBI  does  not  come  in  contact  with 
street  crime  to  the  same  extent  that  local  and  State  officials  do,  and 
that  is  a  fact,  but  they  question  many,  many  people.  They  deal  often 
with  violent  crimes,  organized  crime,  kidnappings.  The  narcotics 
agents  and  the  Secret  Service  do  also.  And  there  is  hardly  any  com- 
plaint of  the  same  sort  that  there  is  against  State  and  local  officials. 
So  I  do  not  think  that  that — I  think  that  is  a  rayth  and  not  a  real 
problem. 

Senator  Kexnedy.  Thank  j'ou. 

Senator  Hruska.  Thank  3'ou  very  much.  Dean,  for  coming. 

^h\  Blaket.  Senator,  I  have  one  further  question  in  line  with 
Senator  Kennedy's  questioning. 

The  provisions  of  1511  and  subsequent  provisions  in  the  text  of 
the  code  apply  whether  or  not  "acting  under  color  of  law"  is  pres- 
ent. T  wonder,  Doan,  if  jon  would  comment  on  the  power  of  Con- 
gress to  deal  with  civil  rights  violations  where  there  is  no  color  of 
law  shown,  since  the  14:th  Amendment,  at  least  in  its  text,  says  "no 
State  shall  deny"  a  person  due  process  or  equal  protection  of  the  laws. 

Dean  ^Iarshall.  Is  it  section  1511  you  are  asking  about? 

Mr.  Blakey.  Yes. 

Dean  Marshall.  I  think  that  has  a  constitutional  base  that  may 
be  apart  from  the  14th  Amendment  because  it  deals  with  the  right 
to  vote  which  is  guaranteed  elsewhere  in  the  Constitution,  I  think 
that  obviously  there  is  a  problem  with  respect  to  the  general  power 
of  Congress  to  prohibit  action  that  is  not  done  under  color  of  law. 
Bufe  if  it  is  action  that  interferes  with  the  exercise  of  some  federally 
granted  right,  then  I  think  Congress  has  that  power. 

Does  that  answer  your  question  ? 

]Mr.  Blakey.  Yes.  In  other  words,  there  would  have  to  be  some 
showing  of  a  Federal  nexus  other  than  official  action  to  justify  a 
"Civil  Rights  Act"  that  went  bej^on<l  color  of  law. 

Dean  Marshall.  Yes.  I  think  Congress  could  not  make  a  murder 
an  offense  as  such. 

Mr.  Blakey.  Is  it  possible  for  Congress  to  create  a  Federal  right, 
say,  to  guarantee  by  Federal  civil  legislation  a  right,  and  then  turn 
around  and  enforce  it  criminally  so  that  the  color  of  law  limitation 
becomes  ultimately  illusionary? 

Dean  Marshall.  That  is  wliat  section  245  does.  There  are  rights 
created  under  the  1968,  1965,  1964  Civil  Eights  Acts  which  are  pro- 
tected by  the  use  of  Federal  criminal  laws.  I  have  no  question  of  the 
constitutionality  of  those  provisions.  They  prohibit  private  action  ta 
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interfere  with  the  exercise  of  those  federally  granted  rights  and,  as 
I  say,  I  have  no  question  as  to  their  constitutionality. 

Senator  Hrttska.  Thank  you,  sir. 

Our  next  witness  is  Judge  Julian  Asch.  He  is  chairman  of  the 
committee  on  the  Federal  criminal  code  of  the  Association  of  the 
Bar  of  the  City  of  New  York.  You  have  some  associates  here,  pre- 
sumably other  members  of  the  committee,  am  I  right  ? 

Judge  Asch.  Some  of  the  members  of  the  committee. 

Senator  Hruska.  Will  you  identify  them  for  the  record. 

Judge  Asch.  Yes,  Mr.  Chairman. 

STATEMEITT  OF  JUDGE  SIDITEY  ASCII,  CHAIRMAN,  COMMITTEE  ON 
THE  EEDEEAL  CRIMINAL  CODE  ASSOCIATION  OF  THE  BAR  OF  THE 
CITY  OF  NEW  YORK;  ACCOMPANIED  BY  DONALD  J.  COHN;  JOHN 
S.  MARTIN,  JR. ;  AND  RAYMOND  L.  FALLS,  JR. 

Judge  Asch.  My  name  is  Sidney  Asch  and  I  am  the  chairman  of 
the  special  committee  on  the  proposed  new  Federal  criminal  code  of 
the  Association  of  the  Bar.  I  am  a  justice  of  the  supreme  court  of 
the  State  of  New  York  and  a  member  of  the  faculty  of  New  York 
Law  School. 

I  am  joined  today  by  some  of  my  colleagues  on  the  committee.  Mr. 
Donald  J.  Cohn,  who  is  a  practicing  attorney  and  who  was  formerly 
administrative  assistant  in  the  office  of  the  U.S.  Attorney  for  the 
Southern  District  of  New  York  and  formerly  vice  chairman  of  the 
INIanhattan  Court  Employment  project,  Criminal  Justice  Coordinat- 
ing Counsel,  New  York  City;  Mr.  John  S.  Martin,  Jr.,  a  practicing 
attorney,  who  formerly  was  Assistant  U.S.  Attorney  for  the  South- 
ern District  of  New  York,  and  occupied  the  positions  of  chief  appel- 
late attorney  and  then  assistant  chief  of  the  criminal  division.  He 
also  served  as  assistant  to  the  Solicitor  General  of  the  United  States. 

Mr.  Raymond  L.  Falls,  Jr.,  is  a  practicing  attorney.  He  has  served 
as  law  clerk  to  Judge  J.  Edward  Lumbard,  U.S.  Circuit  Court  of 
Appeals  for  the  Second  Circuit,  and  is  a  member  of  the  faculty  of 
New  York  University  Law  School. 

I  might  say  that  more  than  half  of  the  members  of  our  committee 
are  former  assistant  U.S.  attorneys.  ^ 

We  are  very  happy  to  be  here  and  try  to  participate  in  this  very 
worthwhile  project. 

It  is  to  the  credit  of  Congress  and  of  all  those  who  have  been  par- 
ticipating in  this  project  that  it  was  even  undertaken.  Just  to  bring 
order  into  the  random  accretion  of  Federal  statutes  and  judicial 
cases  which  make  up  the  Federal  penal  law,  going  back  to  the  earli- 
est days  of  the  Republic,  would  be  worthwhile. 

The  Commission  has  produced  a  veritable  5-foot  shelf  of  material 
on  the  subject  of  the  Federal  criminal  law.  Obviously,  many  man- 
hours  have  been  expended  by  the  staff  and  outside  experts.  By  and 
large,  the  Commission  has  issued  a  product  which  seeks  to  integrate 
and  rationalize  the  existing  Federal  penal  law.  To  a  considerable 
extent,  the  Commission  succeeds  in  this  objective.  Moreover,  in  the 
course  of  this  systematizing  process  the  Commission  has  effected  a 
number  of  valuable  reforms,  among  which  might  be  cited  the  sepa- 
ration of  the  bases  of  Federal  jurisdiction  from  the  definition  of 
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substantive  offenses,  codification  of  tlie  law  relating  to  prosecution 
for  multiple  related  offenses,  adoption  of  a  general  provision  on 
criminal  attempts,  and  a  number  of  others. 

It  should  be  obvious,  however,  that,  whatever  value  the  Commis- 
sion's work  may  have,  the  present  crisis  in  our  system  of  criminal 
law  requires  a  searching  and  fundamental  reevaluation  rather  than 
simply  a  tidying  up  of  concepts  and  administration  which  plainly 
are  not  working,  if  they  ever  did. 

If  the  main  purpose  of  the  criminal  law  is  to  reduce  crime,  it  has 
failed.  Crime  is  iiicreasing.  Eighty  percent  of  the  perpetrators  of 
crime  are  not  apprehended.  We  cannot  say  that  any  single  compo- 
nent of  the  criminal  justice  system  is  at  fault.  It  has,  however, 
become  the  equivalent  of  a  cat  chasing  its  own  tail.  The  police  arrest 
felons  and  pour  them  into  the  courts.  The  courts  dribble  them  into 
the  prisons,  which  leak  them  back  into  the  streets  where  they  are 
arrested  again— and  again — and  again,  and  still  again. 

"V\niat  is  urgently  required  is  a  new  look  at  ourselves  and  our 
society.  Without  an  investigation  of  the  agonizing  root  causes  of 
crime,  an  effective  penal  code  cannot  be  constructed.  In  the  area  of 
such  fundamental  questions  the  Commission  has,  in  our  view,  been 
too  timid.  There  is  little  analysis  of  the  failings  of  our  system  of 
criminal  justice  and  far  too  little  attention  paid  to  the  last,  but  per- 
haps the  most  important  mandate  of  Congress — to  recommend  "such 
changes  in  the  penal  structure  as  the  Commission  may  feel  will 
better  serve  the  needs  of  justice." 

The  penal  law  attempts  to  express  formrl  governmental  condem- 
nation of  prohibited  activities,  reenforced  by  sanctions  designed  to 
prevent  them.  This  raises  many,  many  questions.  What  sort  of  activi- 
ties are,  in  fact,  antisocial,  requiring  condemnation  hj  government? 
What  activities  are  antisocial  but  cannot  be  controlled  by  govern- 
ment? Is  the  criminal  law  the  most  appropriate  legal  instrumental- 
ity to  cope  with  the  specific  antisocial  activities  which  government 
ought,  in  some  manner,  to  control?  '^^'liat  penal  sanctions  are  best 
designed  to  prevent  condemned  activities?  These  are  a  few,  a  very 
few  of  the  questions  j^rcsented.  Thej^  are  questions  to  which  the 
Commission,  in  our  opinion,  did  not  spend  enough  time  on. 

Even  in  terms  of  the  task  which  the  Commission  set  for  itself,  the 
proposed  code  requires,  in  our  view,  extensive  revision  before  we 
could  recommend  its  enactment.  Many  specific  criticisms  are  dis- 
cussed in  detail  in  this  report.  There  are,  however,  some  general  con- 
siderations which  deserve  comment  at  the  outset : 

1.  In  its  attempt  to  achieve  precision  in  defining  crimes,  the  code 
frequently  resorts  to  what  we  would  regard  as  over  definition,  which 
is  more  likely  to  produce  greater  ambiguity  than  greater  predictabil- 
ity. Some  of  these  complex  definitions  are  difficult  to  interpret,  even 
for  lawyers,  and  will,  in  some  instances,  raise  serious  questions  as  to 
what,  if  any,  change  in  existing  law  was  intended.  This  criticism 
applies  with  particular  force  to  some  extremely  detailed  definitions 
of  terms  which  already  have  a  well-established  judicial  construc- 
tion. 

2.  Similarly,  perhaps  from  an  impulse  for  completeness,  the 
Code's  draftsmen  have  revised  and  codified  existing  laws,  even  where 
codification  seems  unnecessary  and  where  the  present  law  is  working 
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satisfactorily.  This,  aojain,  will,  in  our  view,  liave  the  unfortunate 
consequence  of  creating  new  sources  of  uncertainty  as  the  courts  seek 
to  determine  whether  or  not  the  Code  makes  a  change  in  existing 
law.  In  many  instances  the  comments  to  the  proposed  Code  do  not 
state  what  change,  if  any,  is  intended  in  existing  law;  in  other 
instances,  the  commentaries  state  that  no  change  is  intended,  yet  the 
language  of  the  Code  is  substantially  different  from  that  used  in  the 
existing  law.  We  believe  that,  in  general,  where  existing  law  is 
working  satisfactorily,  existing  provisions  should  be  carried  over 
into  the  new  Code  or,  in  some  instances,  where  the  law  now  resides 
in  judicial  decisions,  the  inatter  should  be  left  for  further  judicial 
development. 

3.  We  note  that  in  a  number  of  instances  Federal  jurisdiction  over 
certain  common  law  crimes  is  extended  beyond  its  present  limits,  as, 
for  example,  in  the  extension  of  Federal  jurisdiction  over  homicide 
offenses  to  cover  the  killing  of  any  Federal  officer  or  employee  in  the 
course  of  his  duties,  rather  than  only  certain  specified  officers,  and  to 
cover  homicides  occurring  in  the  course  of  committing  any  Federal 
crime,  rather  than  only  certain  specified  ones.  See  section  1609,  Com- 
ment :  'Willie  we  find  that,  in  many  cases,  such  extension  is  appropri- 
ate ns  a  matter  of  cvonsistency  and  logic,  we  would  hope  that  it  is  not 
intended  to  reflect,  and  would  not  be  construed  to  reflect,  a  desire 
for  a  significant  increase  in  the  total  number  of  Federal  prosecutions 
or  a  drastic  increase  in  Federal  intervention  in  the  prosecution  of 
criminal  conduct  which  can  be  adequately  dealt  with  on  a  State  or 
local  level. 

4.  We  also  note  that  the  increase  in  the  number  of  lesser  included 
offenses,  and  differently  graded  offenses,  which  the  Code  would 
effect,  could  eiihance  the  opportunities  for  plea  bargaining.  We 
would  oppose  any  such  trend.  Our  decision  not  to  disapprove  the 
Code  on  this  ground  stems  from  our  belief  that  the  sources  of  Fed- 
eral jurisdiction,  and  the  manner  of  its  exercise,  differ  sufficiently 
from  State  criminal  practice  so  that  any  such  trend  toward  excessive 
plea  bargaining  in  the  Federal  courts  would  be  effectively  resisted. 

Our  review  of  the  proposed  Code  has  necessarily  been  limited  by 
the  length  and  complexity  of  its  provisions  and  the  time  limitations 
imposed  on  the  work  of  this  committee.  We  have  foimd  many  provi- 
sions which  in  our  view  can  be,  and  should  be,  substantially 
improved.  We  have  considered  many  important  policy  judgments, 
implicit  in  the  Code,  on  which  we  would  strike  the  balance  in  a  dif- 
ferent way.  While  we  believe  that  the  recommendations  for  revision 
which  we  have  made  in  the  body  of  this  report  would,  if  adopted, 
assist  in  overcoming  many  of  these  deficiencies,  we  consider  it  most 
important  that  Congress  study  all  provisions  of  the  draft  Code  with 
great  care  to  insure  that  unintended  undesirable  results  are  not 
reached. 

Now,  I  would  like  to  turn  to  my  colleagues  for  a  more  detailed 
analysis  of  the  provisions  of  the  Code. 

Senator  Hruska.  Very  well. 

Mr.  Coiix.  Mr.  Chairman,  my  name  is  Donald  Cohn  and  I  will 
just  go  over  some  of  the  sections  of  the  first  half  of  the  proposed 
Code  which  we  believe  point  out  and  support  statements  of  Judge 
Asch,  the  chairman  of  the  committee. 
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Mr.  Blakey.  Could  I  interrupt  and  ask  one  or  two  general  ques- 
tions before  we  get  into  tlie  specifics? 

Judge  Asch,  you  raise  the  question  about  over-codification  as  a 
probleui  tliat  ran  through  the  Commission's  recommendations.  We 
have  had  testimony  from  some  European  comparative  law  scholars 
that  the  approach  in  tlie  European  codes,  particularly  in  such  areas 
as  self-defense,  has  been  to  define  or  codify  in  very  broad  standards 
and  not  to  attempt  to  specify  specific  rules,  and  this  is  in  contradis- 
tinction to  the  approach  taken  by  the  Brown  Commission. 

Do  I  understand  your  testimony  is  that  you  would  prefer  to  see 
the  Brown  Commission  follow  the  European  route  and  codify  these 
defenses  only  as  broad  standards? 

Judge  AscH.  I  do  not  think  that  the  issue  is  one  extreme  or  the 
other.  I  think  that  depending  upon  the  provision  that  you  talk 
about,  you  hit  some  happy  medium.  I  am  only  answering  in  general- 
ities because  we  are  dealing  with  a  basic  approach  to  the  construc- 
tion of  the  Code. 

I  think  that  the  comments  from  my  colleagues  may  sharpen  this 
point  in  a  better  manner  than  I  have. 

rJi'.  Blakey.  I  was  raising  the  question  as  a  broad  issue.  There  are 
two  general  approaches.  One  is  what  the  Europeans  call  the  casuistic 
ax^proach  which  American  common  law  lawyers  seem  to  think  is  the 
only  way  to  do  it  and  there  is  the  broad  European  approach  which 
the  European  lawyers  apparentl}^  think  is  the  only  way  to  do  it,  and 
if  it  is  true  that  the  Code  took  any  tack,  it  was  the  casuistic 
appioach  and  I  was  wondering  whether  your  position  was  attacking 
that  approach  and  you  were  arguing  and  suggesting  to  the  commit- 
tee that  it  take  a  more  European  approach. 

Judge  Asch.  I  would  say  depending  on  the  areas  we  are  dealing 
with,  depending  on  the  status  of  the  present  law.  I  think  what  is 
happening  under  the  European  code  system  is  that  the  principles  are 
being  interlarded  with  decisional  law  and.  what  we  are  trying  to 
strike  is  some  kind  of  happy  balance. 

]Mr.  Blakey.  Tlie  other  question  which  is  a  broad  one  that  I 
wanted  to  raise  with  you  is  you  seem  to  be  criticizing  the  tendency 
of  the  Code  to  grade  more  finely  between  various  offenses  and 
thus  necessarily  creating  lesser  included  offenses.  You  seem  to  be 
suggesting  that  that  could  lead  to  plea  bargaining  or  increased  plea 
bargaining. 

Judge  Asch.  Increased  plea  bargaining 

Mr.  Blakey.  And  you  seem  to  be  critical  of  that  as  a  development 
in  the  Federal  criminal  system.  I  wonder  if  you  would  elaborate  on 
— define  that. 

Judge  Asch.  I  think  that  one  of  the  men  will  elaborate  on  it  but 
I  would  like  to  emphasize  this  at  the  outset,  and  I  think  that  we 
will  emphasize  that  in  our  conclusion. 

You  mentioned  the  word  "critical"  twice.  I  would  like  to  assure 
3^ou  that  obviously  in  making  a  presentation  it  serves  no  purpose  for 
each  of  us  to  say  everything  is  wonderful.  We  are  emphasizing  the 
areas  that  we  think  need  work. 

We  do  think  that  you  have  done  a  fine  job  and  you  are  to  be  com- 
mended on  what  you  have  done  and  we  hope  that  the  Code  will  be 
enacted  with  whatever  changes  are  necessary. 
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I  would  like  to  emphasize  that,  that  we  feel  very  affirmative  about 
the  work  that  you  have  done. 

Mr.  Blakfa'.  The  reason  I  raise  this  question  is  that  the  Adminis- 
trative Office  of  the  Courts  will  later  submit  to  the  subcommittee  some 
statistical  data  over  trends  in  the  Federal  criminal  courts  and  one  of 
the  implications,  clear  implications  of  that  data,  is  that  there  is  a  sharp 
and  acceleratina:  trend  in  the  Federal  criminal  courts  to  trying  all 
cases  and  appealing  all  cases,  and  this  is  having  the  effect  of  severely 
over-taxing  the  resources  of  the  Federal  criminal  courts,  indeed,  the 
civil  courts,  since  in  many  cases  criminal  cases  have  priority  over  civil, 
and  one  solution  is  plea  bargaining  but  you  seem  to  be  suggesting  that 
the  trend  that  some  people  see  as  alarming  is  to  be  applauded  and 
that  the  solution  that  some  people  see  as  desirable  is  deplorable. 

Judge  AscH.  Well,  as  you  know,  as  I  told  you,  I  work  in  the 
State  system  and  I  spend  most  of  my  workaday'-  hours  negotiating 
pleas  and  I  think  that  perhaps  as  a  practical  solution  at  this  junc- 
ture this  may  be  the  answer  to  disposing  of  the  inundation  of  prob- 
lems that  we  see  in  our  criminal  courts.  But  it  is  our  basic  feeling 
that  if  it  can  be  avoided  we  ought  to  do  so.  I  do  not  think  our  com- 
mittee has  any  hard  and  fast  feeling  about  it.  This  is  our  philo- 
sophic reaction  to  plea  bargaining  and  we  thmk  if  it  can  be  discour- 
aged as  a  practical  matter,  it  should  be.  It  should  not  be  encouraged. 
But  we  are  not  saying  that  it  is  evil  in  kind. 

Mr.  Blakey.  Why  shouldn't  it  be  encouraged  ? 

Judge  AscH.  Well,  I  thiiik  I  speak  for  my  committee  when  I  say 
that,  and  for  myself,  that  the  people  who  participate  in  plea  bar- 
gaining frequently  feel  that  they  are  not  being  accorded  what  they 
conceive  to  be  a  just  result,  just  treatment,  in  the  courts.  The 
appearance  of  justice  is  important  and  certainly  the  substance  of 
justice  is  important  and  I  think  that  among  large  segments  of  the 
community  there  is  a  feeling  that  this  is  not  served  by  plea  bargain- 
ing. 

Senator  Hkuse^.  Very  well. 

Mr.  CoHN.  With  respect  to  that,  I  had  a  conversation  with  a 
friend  of  mine  in  the  U.S.  Attorneys  office  in  the  Southern  District 
recently  and  apparently  the  new  6-months  rule  imposed  by  the 
second  circuit  has  resulted  in  a  marked  increase  in  guilty  pleas  in 
the  Southern  District— having  nothing  to  do  with  plea  bargaining, 
just  going  out  to  trial  in  a  hurry. 

As  I  said  before,  I  will  just  try  and  hit  some  of  the  more  impor- 
tant sections  in  terms  of  our  comments,  leaving  the  more  detailed 
treatment  to  the  report  itself. 

With  respect  to  section  402  dealing  with  corporate  criminal  liabil- 
ity, the  committee  believes  that  the  section  restricts  corporate  crimi- 
nal liability  too  much.  It  provides  that  a  corporation  shall  not  be 
liable  for  a  felony  unless  the  conduct  was  authorized  by  high  corpo- 
rate officials  or  persons  controlling  the  corporation.  We  believe  this 
is  an  area  where  the  case  law  is  adequate  and  that  such  a  limitation 
on  corporate  criminal  liability  is  unnecessary. 

On  the  other  hand,  section  402,  which  deals  with  individual 
accountability  for  conduct  on  behalf  of  organizations,  including  cor- 
porations, is  too  broad  and  it  goes  too  far.  Section  403(1)  makes  a 
person  legally  accountable  for  any  conduct  he  performs  or  causes  to 
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be  performed  for  a  corporation  as  if  the  conduct  was  performed  for 
himself;  we  believe  the  language  taken  by  itself  could  conceivably 
make  liable  to  criminal  prosecution  a  worker  in  a  factory  who  labels 
criminally  the  product  being  manufactured  by  the  corporation,  and 
we  believe  that  this  statement  of  individual  accountability  is  too 
broad. 

Also,  when  read  together  with  401,  the  situation  could  develop 
where  an  employee,  fairly  well  down  in  the  hierarchy,  could  be  pro- 
secuted and  convicted  for  a  crime  where  the  corporation  itself  could 
not  because  the  conduct  was  not  approved  by  high  corporate  officials, 
and  this  is  one  area  where  we  believe  the  present  case  law  is  ade- 
quate and  codification  is  neither  necessary  nor  wise. 

Mr.  Blakey.  Let  me  raise  that  general  question.  Apart  from  the 
substantive  rule,  are  you  suggesting  that  there  isn't  a  benefit  to  be 
emboding  in  black  letter  law  easily  available  to  young  assistant  U.S. 
attorne^^s  attempting  to  learn  it — what  the  law  currently  is?  If  you 
say  you  are  satisfied  vrith  current  law  and  tliat  current  law  is  found 
only  in  decisions  and  is  acquired  by  the  hard  labor  of  digging  it  out 
and  yet  one  of  the  overwhelming  problems  in  the  administration  of 
Federal  criminal  justice  is  that  the  young  prosecutors  have  to  be 
trained  and  don't  have  the  time  to  dig. 

Wouldn't  you  find  a  virtue  in  the  simple  fact  of  codification,  apart 
from  the  substantive  rule  ? 

Mr.  CoHN.  Yes.  I  think  you  will  find  as  you  go  through  this 
report  in  man3%  many  instances  we  approve  the  codification  and,  of 
course,  that 

Mr.  Blakey.  But  what  you  are  saying  in  this  instance  is  don't 
codify  because  we  find  the  present  law  satisfactory. 

Mr.  CoHX.  Yes.  I  think  the  word  that  you  used,  "current"  is  an 
important  one.  This  is  an  area  of  great  complexity  and  subtlety  and 
is  in  a  stage  of  development  and  to  codify  the  current  law  we 
believe  may  put  it  in  a  strait  jacket. 

To  use  an  example,  when  the  Negotiable  Instruments  law  was 
passed,  the  decisional  law  was  all  over  the  lot  and  the  NIL  and  the 
Sales  Act  was  an  attempt  to  codify  this  area  very  specifically  and  it 
worked  quite  well  for  about  40  years  until  people  decided  what  we 
really  needed  was  a  broader  approach,  the  European  approach,  and 
the  Sales  Act  and  the  NIL  were  replaced  by  the  Uniform  Commer- 
cial Code. 

I  believe  law,  like  anything  else,  is  like  a  pendulum;  it  swings 
back  and  forth.  In  this  particular  area  we  feel  since  it  is  in  the  state 
of  development  law,  perhaps  it  is  best  to  leave  it  to  a  decisional 
process. 

Mr.  Blakey.  What  you  are  suggesting  is,  don't  codify  it  but  leave 
it  to  the  development  law  because  you  are  afraid  the  codification 
would  make  it  immutable,  would  freeze  it? 

Mr.  CoHN.  Yes. 

INIr.  Blakey.  Professor  Mueller,  in  testimony  before  the  commit- 
tee, again  from  a  comparative  law  perspective  suggested  that  it  might 
be  advisable  to  couple  the  enactment  of  this  code  with  the  creation  of  a 
relatively  permanent  criminal  law  revision  commission  that  would 
have  as  its  task  the  constant  updating  and  reexamination  of  the  code 
and  its  various  working  parts.  If  you  could  be  reasonably  guaranteed 
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that  the  law  would  be  tilled  and  cultivated  on  a  continuing  basis 
much  as  the  Federal  Rules  of  Criminal  Procedure  are  tilled  and  cul- 
tivated, would  your  objection  still  hold? 

Mr.  CoHN.  Well,  I  would  hope  that  that  kind  of  review  and  revi- 
sion would  occur  with  everything,  not  just  a  proposed  Federal  crim- 
inal code.  I  think  we  all  know  that  with  regard  to  Federal  rules, 
they  are  not  so  easy  to  amend;  but,  yes,  I  think  that  would  be  a 
great  step  forward,  to  have  a  permanent  body  to  keep  an  eye  on  this 
and  if  the  commission  had  attempted  to  codify  the  existing  case  law 
in  this  area,  I  think  we  would  not — I  think  we  probably  would  have 
approved  it. 

The  point  is  that  with  regard  to  these  items  I  am  now  going  over, 
we  feel  that  the  commission  did  not  codify  existing  law  but  with 
regard  to  corporate  liability  restricted  it  too  much  and  with  regard 
to  individual  accountability  for  corporate  actions  made  it  too  broad. 
In  other  words,  the  committee  is  in  disagreement  with  what  they 
did. 

]Mr.  Blaket.  You  mean  the  specific  provision  as  opposed  to  the 
approach  taken  ? 

jNIr.  CoHN.  Yes. 

But,  again I 

Mr.  Blakey.  Let  me  nail  it  down. 

Do  I  understand  if  the  enactment  of  the  code  was  accompanied  by  a 
commission,  tlie  force  of  your  objection  to  codification  of  a  developing 
area  of  law  would  be  considerably  lessened? 

]Mr.  Coiix.  Xot  completely ;  I  mean,  as  we  go  throuji'li  you  will  see 
there  are  certain  areas  where  we  believe  they  ought  not  to  be  codi- 
fied, especially  the  area  you  mentioned  earlier :  self-defense.  We 
believe  that  is  one  area  where  it  should  be  left  to  a  case-by-case 
approach. 

5lr.  Blaket.  It  is  awfully  difficult  to  get  a  lawyer  to  say  yes  or 
no, 

Mr.  CoHX.  Especially  when  he  is  ]iot  speaking  for  himself,  but 
for  20  people. 

With  regard  to  insanity,  the  committee  believes,  that  it  should  not 
be  listed  as  a  separate  defense  and  prefers  the  alternative  language 
of  the  comment  which  negates— which  treats  insanity  as  negating 
the  culpability  required  as  an  element  of  the  crime. 

There,  the  present  provision  in  effect  provides  that  the  defendant 
has  committed  a  crime  but  he  is  going  to  be  excused  by  reason  of  a 
mental  defect  and  the  committee  believes  the  better  approach  is  that 
if  he  did  not  have  the  neccssaiy  culpability,  then  he  has  not  commit- 
ted a  crime. 

We  also  believe  that  the  code  is  deficient  in  that  there  are  no  pro- 
visions about  what  to  do  with  people  who  successfully  assert  an 
insanity  defense  or  are  held  not  to  be  guilty  because  of  insanitj' . 

Mr.  Blakey.  The  testimony  has  been  presented  to  the  committee 
that  one  of  the  implications  of  the  adoption  by  the  second  circuit  of 
the  ALI  insanity  test  has  been  its  use  in — for  lack  of  a  better  term 
— white  collar  crime  such  as  income  tax,  and  it  was  presented  to  the 
committee  that  this  has  been  an  unfortunate  development. 

I  wonder,  since  you  are  practitioners  in  New  York,  whether  this 
observation  squares  with  your  own  experience  ? 
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INIr.  CoHX.  Yes ;  it  does. 

I  know  of  a  case  wliere  a  lawyer  was  acquitted  of  failure  to  file  on 
the  g:rounds  of  insanity  and  continues  to  practice.  That  is  exactly 
the  problem  I  think  we  are  facin*;.  Once  somebody  has  successfully 
asserted  this  defense,  obviously  in  that  case  he  is  not  a  threat  to  the 
community  because  a  crime  of  violence  is  not  involved,  but  somebody 
who  is  accused  of  a  crime  of  violence  and  it  is  obvious  he  actually 
committed  it,  but  is  not  convicted  by  reason  of  insanity,  society  must 
do  something  with  him  to  protect  society  and  at  the  same  time  pro- 
tect his  due  process  and  his  rights,  and  this  is  an  area  which  the 
code  does  not  treat  at  all. 

Going  on  to  defenses  involving  justification  and  excuse  sections 
(>0()  and  607  contain  many  precise  definitions  of  when  you  can  use 
force  and  when  you  can't  and  section  607  is  about  two  and  a  half 
pages  of  extremely  fine  print.  AYe  believe  that  these  sections  are  too 
complicated — it  is  almost  impossible  for  policemen  or  other  citizens 
to  understand,  let  alone  to  put  into  effect  in  the  few  seconds  they 
have  prior  to  making  decisions  as  to  whether  to  use  force  or  not; 
and  Ave  believe  that  this  area  is  especially  one  which  should  be  left 
to  a  case-by-case  approach. 

Just  as  some  examples :  What  force  can  be  used  to  terminate  a 
trespass?  We  believe  that  is  a  very  difficult  decision  to  make  under 
section  606. 

Under  section  607,  a  police  officer  can  only  use  deadly  force  to 
prevent  a  prisoner  from  escaping  and  if  the  prisoner  has  committed 
or  is  about  to  commit  a  crime  of  violence.  Here,  again,  how  is  the 
police  officer  to  know  what  crime  a  prisoner  in  his  custody  is  alleged 
to  have  committed? 

Mr.  Bi.AKET.  Is  this  an  example  of  the  area  in  which  you  would 
prefer  a  less  casuistic  approach  ? 

]\[r.  Coiix.  Yes ;  this  is  one  area  where  a  case-by-case  basis  is  best. 

jNIr.  Blaket.  New  York  law  presently  follows  a  very  casuistic 
approach — the  New  York  Penal  Code.  Have  you  ever  had  adverse 
experiences  as  New  York  practitioners  with  it  in  this  area  ? 

^Ir.  Coiix.  I  believe  I  had  better  leave  that  question  to  Judge 
Asch.  ]My  criminal  experience  has  been  100  percent  on  the  Federal 
level. 

Judge  AscTi.  I  can't  comment  on  it.  I  haven't  noticed  anything 
significant  with  respect  to  the  new ■ 

jNlr.  Blakey.  On  the  general  issue  of  to  what  degree  the  Senate 
committee  can  draw  on,  for  example.  New  York  experience  with  its 
new  code,  the  suggestion  has  been  made  that  the  New  York  criminal 
justice  system  today  is  operating  at  such  an  oveiload,  almost  wholly 
on  a  compromised  plea-bargaining  basis,  that  it  is  difficult  to  say 
what  the  impact  of  the  new  code  has  been. 

Judge  Asch.  Absolutely  right,  sir. 

Mr.  Blaket.  You  would  agree,  then,  that  arguments  that  it  has 
worked  well  or  not  worked  well  in  New  York  are  not  as  persuasive 
as  they  might  be  if  the  system  was  trying  cases  at  a  full  level  rather 
than  working  in  an  overload  situation  ? 

Judge  Asch.  We  can  only  speculate. 

Mr.  CoHx.  With  regard  to  section  701  on  the  statute  of  limita- 
tions, the  committee  generally  is  in  favor  of  the  appi'oach  taken  by 
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the  commission.  The  only  caveat  is  that  there  are  provisions  with 
regard  to  the  term  of  statutes  of  limitation  that  if  a  prosecution  is 
not  commenced  within  5  years,  the  defendant  may  ask  for  dismissal 
if  he  can  prove  that  the  prosecution  could  have  been  commenced 
more  than  1  year  before  it  actually  was  commenced,  and  the  commit- 
tee believes  that  especially  with  statutes  of  limitation  it  should  be 
either  5  or  10  years  and  that  should  be  it. 

The  provision  that  I  have  just  referred  to  just  creates  more  hear- 
ings and  more  appeals  in  a  court  system  that  is  already  overbur- 
dened and  I  think  once  you  decide  what  the  statute  of  limitations 
should  be,  that  should  be  it. 

JNIr.  Blaket.  Could  I  ask  you  a  general  question  of  which  I  take 
it  this  may  be  an  example  ? 

On  a  number  of  occasions  the  code  has  introduced  distinctions 
where  there  are  no  distinctions  in  present  law  and  has  called  for 
hearings  to  adjudicate  those  distinctions  in  which  evidence  would  be 
presented,  counsel  would  be  present,  etc. 

As  a  general  approach  to  the  drafting  of  the  code,  based  on  your 
experience,  would  you  prefer  a  code  that  had  less  hearings,  less  dis- 
tinctions and  more  fixed  rules  ? 

Mr.  CoHN.  I  am  not  quite  sure  what  you  mean  by  more  fixed 
rules. 

Mr.  Blakey.  For  example,  a  statute  of  limitations,  5  years,  felo- 
nies, period,  rather  than  a  statute  of  limitations,  not  present  at  all, 
murder,  but  if  you  can  show  that  the  prosecutor  knew  it  for  so 
many  years,  then  a  limitation  imposed  ? 

Mr.  CoHN.  Here  again  the  committee  has  really  taken  a  section- 
by-section  approach.  With  regard  to  this  particular  section,  we  do 
not  believe  these  hearings  would  be  worthwhile  and  would  seriously 
tax  the  courts. 

Mr.  Blakey.  I  am  trying  to  see  if  I  can  draw  on  your  experience 
to  generalize  about  the  whole  code  since  the — 

Mr.  CoHN.  Personally,  and  I  can't  talk  for  the  committee,  I  would 
be  against  imposing  more  hearings  on  the  courts  because  defendants 
already  have  so  many  opportunities,  both  before  conviction  and 
postconviction,  to  raise  so  many  issues  that  the  courts  are  now  being 
burdened  with  these  hearings,  both  in  search  and  seizure,  postconvic- 
tion, section  2255.  Practically  any  issue  of  substance  can  now  be 
raised  in  hearings  by  defendants. 

Just  as  a  personal  view,  I  would  not  be  in  favor  of  ci^ating  more 
hearings,  more  appeals. 

Mr.  Blakey.  Are  you  arguing  against  the  creating  of  more  issues 
in  hearings  or  more  hearings  themselves  ?  I  take  it 

Mr.  CoHN.  Primarily  the  hearings.  On  some  of  these  issues  I 
think  they  are  important  to  be  raised.  I  think  they  can  be  raised 
under 

JNIr.  Blakey.  I  take  it  the  development  in  Federal  criminal  proce- 
dures is  toward  omnibus  hearings  in  which  the  addition 

Mr.  CoHN.  Right. 

Mr.  Blakey.  If  these  questions  would  not  necessarily  result  in 
more  hearings  but  rather  more  issues  in  the  omnibus  hearing? 

Mr.  CoHN.  That  is  true;  although  it  has  been  my  experience  that 
judges  are  reluctant  not  to  grant  hearings  if  substantive  and  impor- 
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tant  issues  are  raised,  even  tliougli  the  defendant  could  liave  raised 
them  earlier. 

Lastly,  the  committee  has  made  a  suggestion  with  regard  to  the 
conspiracy  statute  which  was  mentioned  eai'lier.  The  committee's 
feeling  was  that  sectioji  1004,  generally  codifies  existing  law  with 
some  exceptions  which  I  won't  comment  on,  but  basically  the  com- 
mittee felt  that  the  scope  of  the  present  consi)iracy  law  was  too  broad 
and  should  be  narrowed. 

Its  suggestion  in  this  area  is  that  the  law  should  require  in  addi- 
tion to  the  criminal  agreement  and  an  overt  act,  no  matter  how 
innocuous,  that  a  person  actually  charged  with  conspiracy  take  or 
cormnit  himself  to  take  a  significant  action  in  furtherance  of  the 
objectives  of  the  conspiracy  and  that  one  member  of  the  conspiracy 
take  a  substantial  step  toward  the  commission  of  the  crime,  substan- 
tial step  being  defined  in  1001. 

j\Ir.  Blakey.  How  would  you  distinguish  conspiracy  from  attempt 
and  complicity  ? 

Mr.  CoHX.  AVell,  that  is  a  question  which  the  committee  wrestled 
with  at  great  length.  It  is  discussed  in  the  report. 

Tlie  distinction  here  would  be,  I  think,  that  the  significant  action 
which  the  defendant  would  have  to  take  would  be  less  than  what  is 
required  for  an  attempt.  Also,  the  substantial  step  could  be  less  than 
what  is  required  for  an  attempt. 

On  the  other  hand,  the  committee  was  concerned  that  peripheral 
defendants  who  might  be  on  the  fringes  of  a  conspiracy  such  as 
being  present  at  a  few  meetings,  he 

j\Ir.  Blaket.  Is  this  a  problem  so  much  of  the  definition  of  the 
substantive  law  or  the  evidence  actually  introduced  in  individual 
cases  ? 

Mr.  CoHN.  Well,  I  think  it  is  both. 

The  conspiracy  statute  has  been  used  in  many  instances  primarily 
as  an  evidentiary  device— in  other  words,  to  get  in  evidence  that 
otherwise  would  be  inadmissible. 

jNIr.  Blakey.  Correct  me  if  I  am  wrong. 

Is  there  any  difference  in  the  evidentiary  rules  applicable  to  a 
multiple  defendant  case  under  prosecution  where  the  theory  is  com- 
plicity as  opposed  to  a  multiple  defendant  case  under  prosecution — 
where  the  theory  is  conspiracy  and  a  substantive  defense  ? 

Mr.  CoHN.  Yes. 

INIr.BLAKEY.  Would  you  detail  them  out  for  me? 

Mr.  CoHN.  The  conspiracy  statute  allows  any  statements  to  be 
used  against  any 

Mr.  Blakey.  That  rule  also  applies  in  complicity  ? 

INIr.  CoHN.  That  is  correct. 

On  the  other  hand,  a  conspiracy  claim — you  have  got  a  lot  more 
people  involved  than  just  people  in  complicity  and  you  can  use  this 
evidence  against  the  peripheral  defendants. 

Mr.  Blakey.  Is  there  any  difference  in  tests  in  the  present  law  for 
membership  in  the  conspiracy  and  complicity  to  the  substantive 
offense  ? 

Mr.  Corn.  I  don't  think  there  w^ould  be  any  difference  among  the 
accomplices  but  here  again  our  attempt,  I  guess,  is  to  restrict  the 


3178 

membership  in  the  conspiracy.  In  other  words,  the  conspiracy  statute 
reaches  further  out. 

Mr.  Blakey.  I  am  trying  to  determine,  and  perhaps  we  can't  do  it 
in  the  given  time  available,  and  it  may  be  better  that  you  elaborate 
in  a  letter,  but  I  would  appreciate  hearing  from  you  in  what  degree 
the  present  law  of  conspiracy  differs  from  the  present  law  of  com- 
plicity as  to  evidence  and  the  test  for  membership  in  the  conspiracy  as 
opposed  to  complicity  in  the  offense. 

Mr.  CoHN.  As  I  said,  I  don't  believe  there  is  that  much  difference 
in  the  evidence  itself.  It  is  just  that  conspiracy  reaches  out  further 
and  includes  more  people. 

Mr.  Blakey.  I  would  be  interested  in  hearing  how  it  reaches  fur- 
ther than  complicity,  other  than  the  Pinherton  ^  rule  and  if  you 
restrict  the  Pinherton  rule  you  haven't  already  done  what  has  to  be 
done.  I  am  concerned  that  the  suggestion  you  mentioned  is  that  we 
narrow  the  conspiracy  law  and  I  am  paralleling  that  with  your  sug- 
gestion that  we  preserve  existing  case  law,  and  it  has  been  my 
understanding  of  the  development  of  Federal  criminal  law,  in  the 
Federal  courts,  the  Federal  prosecutors  have  used  conspiracy  law  in 
trying  multiple-defendant  cases  and  they  have  developed  a  consider- 
able body  of  adjudicated  law  in  that  area  and  the  Commission  wanted 
on  the  whole  to  retain  that  body  of  law. 

In  State  proceedings  a  similar  legal  cle^-elopment  of  conspiracy 
law  has  not  taken  place  but  everything  that  is  done  on  the  whole  in 
multiple- defendant  trials  with  conspiracy  law  is  done  with  complic- 
ity law  and  those  people  who  suggest  that  the  new  code  move  from 
conspiracy  to  complicity  are  not  really  suggesting  a  different  result 
but  are  suggesting  the  movement  from  an  area  of  relatively  settled 
law  into  an  area  of  relatively  unsettled  law,  and  this  would  be  con- 
trary ultimately,  to  the  suggestion  that  the  Bar  Association  has,  that 
we  preserve  what  is  good. 

Mr.  CoHN.  Well,  on  this  section  we  don't  claim  any  consistency 
whatsoever.  We  don't — we  are  not  satisfied  with  existing  law  and  we 
are  suggesting  a  change  in  this  one  area. 

Mr.  Blakey.  But  I  am  wondering  if  you  are  suggesting  only  a 
change  in  conspiracy  law  and  you  allow  the  retention  of  the  com- 
plicity law,  whether  you  are  suggesting  that  a  change  take  place  at 
all? 

IMr.  CoHN.  I  understand  the  question ;  I  don't  know  the  answer. 

That  concludes  my  part  of  the  presentation. 

Senator  Hruska.  'Mr.  Martin,  are  you  next  ? 

INIr.  JMartin.  Yes,  sir. 

I  think  that  the  section  which  I  have  been  assigned  dealing  with 
the  subsequent  offenses  covers  some  40  pages  in  our  report  and 
obviously  cannot  be  summarized  briefly  here  with  regard  to  the  spe- 
cific language  problems  that  we  see  in  some  of  the  various  statutes. 

I  do  think  it  appropriate,  however,  to  address  myself  to  some  of 
the  major  questions  that  we  see  and  I  think  particularly  in  regard  to 
the  question  which  is  apparently  going  to  be  raised  later  as  to  the 
allocation  of  resources  of  the  Federal  Government  as  it  affects  the 
adoption  of  this  code. 

^Pinkerton  v.  U.S.,  32S  U.S.  640  (1946). 
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In  that  regard,  I  think  two  areas  are  important  in  our  report  in 
general.  One  is  that  it  was  the  conclusion  of  the  majority  of  our 
committee  that  the  provisions  dealing  with  gambling,  prostitution, 
obscenity  prosecutions  should  be  deleted  from  the  code,  that  these 
are  matters  that  if  at  all  have  not  been  treated  effectively  by  the 
criminal  law  generally  and  if  treated  at  all  should  be  left  to  a 
matter  of  State  law. 

Mr.  Blakey.  Mr.  Martin,  could  I  ask  you  a  question  at  that 
point  ? 

As  I  cursorily,  and  very  cursorily,  read  the  report  that  you  have 
given  us,  you  indicate  that  you  have  approved  the  proposed  code 
dealing  with  the  enclaves  problem. 

Mr.  ]\Iartix.  That  is  correct. 

]\Ir.  Blaket.  And  you  now  suggest  that  there  be  decriminalization 
in  the  areas  such  as  gambling? 

Mr.  jNIartin.  Other 

]Mr.  Blakey,  Or  other  consensual  offenses  and  you  suggest  it  be 
left  to  State  law.  I  wonder  if  you  adequately  explored  the  implica- 
tions of  what  you  are  saying? 

]Mr.  Martix.  If  you  mean  with  regard  to  the  question  of  en- 
claves  

Mr.  Blakey.  Let  me  raise  that  question  with  you. 

There  is  in  Hot  Springs,  Ark.,  a  Federal  enclave,  a  Federal 
national  park,  on  which  Federal  law  would  control.  If  you  decrimin- 
alized, for  example,  gambling,  homosexual  conduct,  pornography, 
you  would  have  in  the  city  of  Hot  Springs  free  access  to  gambling, 
free  access  among  homosexuals,  free  access  to  pornography,  and 
if  you  weiit  further  and,  say,  decriminalized  prostitution,  free  access 
to  prostitution. 

In  the  context  of  a  State  in  which  the  possession  of  pornogra- 
phy is  criminal,  gambling  is  objectionable,  et  cetera,  how  would  you 
square  that  result  Avith  your  concern  for  federalism  ? 

]Mr.  Martix.  Well,  I  think  that  in  that  case  we  would  probably — I 
think  there  are  different  considerations.  I  think  what  we  are 
addressing  ourselves  to  is  the  overall  general  problem  of  asserting 
the  Federal  jurisdiction  that  is  most  commonly  asserted  in  these 
areas  now — interstate  travel,  use  of  some  interstate  commerce  facili- 
ties. 

With  regard  to  the  enclave  problem,  it  may  be  appropriate  to — I 
don't  think  that  the  committee  really  considered  this  in  enough 
detail  that  I  would  want  to  speak  for  the  committee.  I  think 
obviously  there  are  two  approaches  to  maintain  such  laws  as  they 
affect  the  enclave  or,  two  to  adopt  an  approach  that  says  that  an 
enclaAe  located  within  a  particular  State  or  challenge  as  to  those 
matters  are  governed  by  the  State,  adopted  as  you  have  now. 

]Mr.  Blakey.  But  the  approach  of  the  Commission  was  to  federal- 
ize the  law  of  the  enclaves. 

]Mr.  Martix.  I  understand. 

]Mr.  Blakey.  I  take  it  the  committee  did  approve  that  position  ? 

Mr.  Martix.  Generally,  that  is  true. 

Mr.  Blakey.  Do  I  understand  that  you  are  perhaps  qualifying 
that  at  least  as  to  the  areas  of  consensual  crimes,  moral  crimes,  ones 
in  which  there  is  diversity  among 
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llr.  Martix.  We  really  were  treating  this  in  terms  of  the  overall 
approach  and  not,  I  think — we  haven't  focused  on  the  enclave  prob- 
lem. I  don't  think  we  can  say  that  the  committee  takes  that  position. 

Again,  I  think  in  part  our  feeling  about  these  rules  is  also  that  it 
is  a  question  of  an  allocation  of  Federal  resources.  As  you  men- 
tioned, there  are  problems.  The  Federal  courts  are  having  trouble 
controlling  their  calendars  because  of  the  increased  criminal  prose- 
cutions. I  think  similarly  we  have for  that  and  other  reasons,  the 

committee  was  somewhat  concerned  with  the  increase  in  misde- 
meanor jurisdiction.  In  particular  the  report  notes,  for  example,  the 
misdemeanor  provisions  for  tax  evasion  and  smuggling. 

It  was  our  view  that  if  tax  evasion  or  smuggling  was  a  serious 
enough  matter  to  be  treated  in  the  Federal  courts,  it  should  be 
treated  as  a  felony  and  that  otherwise  it  should  not  be  prosecuted, 
that  the  civil  forfeiture  and  penalty  provisions  should  be  used  to 
treat  other  forms  of  smuggling  which  would  not  be  prosecuted  as  a 
felony  and  that  this  is  something  that  basically  should  be  left  to 
prosecutorial  discretion  in  the  particular  case. 

Here  again,  just  a  matter  of  resources,  and  I  think  it  also  reflects 
somewhat  the  concern  with  plea  bargaining  that  would  develop. 

On  that  I  would  like  to  simply  add  to  what  was  said  before  that  I 
think  the  plea  bargaining  in  part,  I  suppose,  as  Judge  Asch  has 
mentioned,  our  committee  is  made  up  of  20  members.  Twelve  of 
them  were  former  assistant  U.S.  attorneys  and  I  think  we  always 
liked  the  fact  we  didn't  have  to  get  involved  in  this  plea-bargaining 
process,  that  you  were  indicted  in  a  Federal  court — the  most  that 
there  was  bargaining  about  was  whether  you  plead  guilty  to  one  or 
two  counts  of  the  indictment. 

I  think  the  problem  with  plea  bargaining  is  that  either  one  or  two 
things  happen:  Either  the  defendant  is  given  the  false  impression 
that  he  is  getting  some  benefit  or,  two,  the  court  is  prevented  from 
providing  the  appropriate  punishment  for  that  defendant  in  the 
course  of  bargaining  because  if  you  take  a  situation  where  he  can — 
you  allow  someone  to  plead  to  a  misdemeanor  rather  than  a  felony, 
you  set  the  upper  limit  of  the  sentence  and  it  may  be  much  less  than 
the  judge  would  otherwise  impose.  So  I  think  basically  our  experi- 
ence has  prejudiced  us  against  the  plea  bargaining  system. 

I  would  like  to  address  another  problem  briefly  and  that  is  the 
question  that  you  raised  as  to  the  general  or  specific  approach  that 
can  be  taken  to  various  statutes. 

The  committee  had  concluded  that  we  were  unhappy  with  the 
treatment  of  both  obstruction  of  justice  and  mail  fraud  in  that  in 
botli  of  those  instances  there  has  been  an  attempt  to  more  precisely 
define  the  crimes  than  there  exists  in  the  present  code  and  that  it 
was  our  feeling  that  these  sections  had  worked  effectively  and  that 
by  providing  a  very  precise  definition  you  run  the  risk  that  inad- 
vertently you  have  limited  the  applicability  of  those  sections. 

This  is  clearly  a  question  of  approach  that  you  mentioned  before, 
and  perhaps  inconsistent  with  other  positions  that  we  have  taken, 
but  we  felt  that  there  was  a  strong  feeling,  particularly  to  these  two 
provisions,  obstruction  of  justice  and  the  basic  mail  fraud,  that  the 
definition — and  this  is  not  to  say  that  we  could  even  come  up  with 
specific  examples  of  conduct  that  might  not  be  covered — but  a  feel- 
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ing  that  in  those  areas  the  statutes  had  worked  effectively  and  one  of 
retaining  the  language  that  has  a  whole  bod}'  of  ease  law  under  it. 

I  think  with  the  obstruction  of  justice  section,  particularly,  there 
was  some  feeling  that  perhaps  an  overall  obstruction  statute  would 
be  incorporated  together  with  some  of  the  specific  provisions,  but  the 
catchall  remains  to  get  that  conduct  that  might  have  amounted  to  an 
obstruction  that  would  not  otherwise  be  covered. 

I  would  also  like  to  mention  the  committee  was  very  much  in 
favor  of  the  provision  for  appellate  review  of  sentences.  The  dispar- 
ity of  sentences  that  exists  under  present  law  when  an  individual 
judge  exercises  refusal  of  discretion  is,  I  think,  one  of  the  great 
weaknesses  in  our  system.  I  know  I  was  a  prosecutor  for  4  years  and 
now  do  some  criminal  defense  work  and  it  is  a  game  of  Eussian  rou- 
lette when  you  stand  with  the  defendant  in  assignment  court,  crimi- 
nal court,  and  then  pick  off  the  list  the  name  of  the  judge  to  whom 
the  case  is  going  to  be  assigned  because  that  simple  act  may  result  in 
tlio  defendant  going  to  jail  for  a  substantial  period  or  receiving  a 
suspended  sentence. 

Hopefully,  the  appellate  review  of  sentence  provisions  will  some- 
what alleviate  this  problem  and  I  think  it  is  one  which  we  unani- 
mously supported. 

In  this  regard,  we  thought  it  might  be  worthwhile  for  the  Code  to 
provide  some  provision  where  the  judge  at  sentencing  would  state 
the  factors  he  took  into  consideration  in  imposing  sentence  so  as  to 
provide  a  record  for  the  Court  of  Appeals  in  passing  upon  the  sen- 
tence. 

JNIr.  Hawk.  Mr.  Martin,  I  note  your  report,  on  page  94,  indicated 
that  you  favored  a  certiorari  type  of  procedure  with  regard  to  con- 
sideration of  sentences  by  appellate  courts. 

Mr.  Martix.  I  may  have  anticipated  your  question.  Our  feeling  on 
that  was  very  simply  that  this  is  obviously  going  to  be  an  issue  that 
every  defendant  will  want  to  raise  and  there  should  be  not  that 
many  instances  in  which  the  court  would  want  to  overturn  the  deci- 
sion of  the  District  Court  and  that  rather  than  having  a  full  brief 
and  argument  in  this  type  of  situation,  and  indeed  it  is,  I  think,  a 
matter  that  can  probably  be  easily  handled  in  a  petition  presenta- 
tion, that  simply  to  avoid  the  problem  of  overburdening  the  Court 
of  Appeals  with  this  type  of  deal  that  some  type  of  certiorari  provi- 
sion be  utilized. 

]Mr.  Hawk.  Okay,  I  have  another  half  of  the  question. 

]\Ir.  Martin.  Sorry. 

Mr.  Hawk.  Earlier  in  your  report  you  indicate  that  there  are  var- 
ious alternative  formulations  for  this  kind  of  provision.  One  of  them 
which  you  mention  but  don't  answer  regards  whether  the  govern- 
ment should  also  have  a  right  to  appeal  sentences.  Since  a  number  of 
the  members  of  the  committee  are  former  assistant  U.S.  attorneys,  I 
suppose  a  good  many  of  you  have  an  opinion  on  this  subject.  I  just 
wondered  whether  the  committee  had  an  opinion  or  whether  you 
care  to  give  an  individual  one. 

Mr.  Martix.  Well,  I  don't  think  the  committee  has  an  opinion. 
My  own  opinion  is  probably  that  they  should  not.  It  has  always 
been  our  position — I  still  talk  as  if  I  were  in  the  Government — when 
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I  was  in  the  U.S.  attorney's  office  it  was  the  basic  position  of  that 
office  that  the  government  made  no  recommendation  as  to  sentence. 

Again,  it  was  part  of,  I  think,  our  general  opposition  to  plea  bar- 
gaining, that  we  would  not  bargain  as  to  what  sentence  would  be 
imposed,  that  basically  the  question  of  sentencing  was  one  for  the 
court  and  once  we  had  presented  the  evidence,  the  responsibility  of 
sentencing  was  that  of  the  court. 

Mr.  Blakey.  In  your  experience  j^ou  say  there  is  great  diversity  in 
the  sentences  being  imposed.  That  carries  two  implications :  One  is  that 
some  sentences  are  too  high  and  cei'tainly  should  be  cut  down;  the 
other  implication  also  goes  with  it :  some  sentences  are  too  low  and  they 
ought  to  be  raised. 

I  wonder  if  you  expect  a  fair  and  equitable  development  of  a  jur- 
isprudence of  sentencing,  and  if  that  is  what  you  are  talking  about, 
when  you  are  talking  about  appellate  review?  If  you  have  only  review 
by  the  defendant,  it  could  only  result  in  it  being  decreased. 

Mr.  JNIartin.  I  think  that  is  a  problem.  I  suppose  I  reacted 
against  it — I  don't  know  how  this  would  square  and  what 

Mr.  Blaket.  The  only  assumption  is  it  can  be  done  constitution- 
ally which  the  Congress  made  in  the  Organized  Crime  Control  Act.^ 
At  least  in  sentencing  as  a  jurisprudential  question.  Do  you  think  it 
is  sound  ? 

Mr.  Martin.  Well,  I  suppose  that  I— I  see  the  merit  in  your  argu- 
ment. I  don't  see — I  wonder  as  a  practical  matter  whether  it  would 
be  implemented.  I  don't  know  of  a  case  in  my  experience  where  had  I 
had  the  right  I  would  have  taken  that  appeal,  although  there  were 
divergent  sentences. 

]Mr.  Blaket.  Did  joii  have  active  trial  work  in  the  Criminal  Divi- 
sion ? 

Mr.  Martin.  Did  I  try^ — yes. 

Mr.  Blaket.  In  the  Criminal  Division  ? 

Mr.  INIartin.  I  was  in  the  U.S.  Attorney's  Office  in  New  York. 

Mr.  Blaket.  Did  you  do  any  work  in  the  organized  crime  area  ? 

Mr.  Martin.  No,  I  did  not. 

Mr.  Blaket.  Just  for  a  personal  note,  I  was  involved  in  the  investi- 
gation and  trial  of  the  mayor  of  a  large  metropolitan  area  in  the  east- 
ern United  States  where  he  was  convicted  for  extortion  and  received 
a  sentence  in  days,  not  years. 

Mr.  Martin.  There  are  these  problems  and  I  suppose  that  there  is 
some  basis.  I  just  haven't  thought  it  through  enough  to  be  really 
qualified  to  speak  on  it. 

One  other  point  I  would  like  to  make  is  that  we  did  talk  about  the 
bail-jumping  provision  and  it  is  our  suggestion  that  the  bail-jump- 
ing sentencing  provision  provide  in  effect  that  the  person  convicted 
of  bail  jumping  can  be  sentenced  for  the  same  period,  under  th& 
same  provision,  as  if  he  were  convicted  on  the  actual  offense  for 
which  he  was  being  held. 

It  was  the  experience  in  the  Southern  District  on  a  number  of 
occasions,  particularly  in  the  organized  crime  type  major  narcotics 
conspiracy  that  people  would  disappear  rather  than  be  tried  and  if 
they  were  apprehended  after  that  the  witnesses  were  just  not  avail- 
able to  go  through  a  second  trial. 


1  "Organized  Crime  Control  Act  of  1970,"  P.  L.  91-452  Title  X  (Oct.  15,  1970). 
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I  tliink  you  can  avoid  tlie  pi-oblem  of  doublo  scntoiicino;  by  some 
provisions — we  suggested  some  language  that  says  if  you  are  con- 
victed of  both,  the  oiiginal  crime  and  the  bail  jumping,  then  you 
•can't  be  sentenced  for  more  than  the  sentence  on  the  original  crime; 
but  I  do  think  from  the  experience  we  had  in  the  Southern  District 
that  it  is  important  to  change  that. 

I  think  that  is 

Senator  Hruska.  Mr.  INEartin.  in  reaching  the  conclusion  that  the 
provisions  with  regard  to  gambling  sliould  be  eliminated,  how  thor- 
ough a  consideration  did  you  give  to  the  real  basis  for  the  enactment 
of  the  present  antigambling  Federal  statute  that  was  the  situation  in 
organized  crime  and  the  position  of  preeminence  and  great  power  to 
engage  in  other  illegal  activities,  given  it  by  reason  of  being  able  to 
get  these  tremendous  profits  in  gambling?  How  much  did  you  get 
into  that  field  of  organized  crime  ? 

INIr.  Martlk^.  I  think  we  did  consider  it  and  you  will  notice,  and  I 
liope  I  alluded  to  the  fact,  there  is  a  dissent  from  some  members  of 
the  committee  on  our  recommendation  as  to  gambling. 

I  think  the  majority  of  us  felt,  and  particularly,  I  think,  for 
myself  and  some  of  the  other  people  who  had  prosecuting  experi- 
ence, that  these  statutes  had  not  been  really  that  effective  as  to  orga- 
nized crime  and  i-esulted  in  a  great  man}' 

Mr.  Blaket.  By  effective,  do  you  mean  eliminating  gambling  or 
dO'  you  mean  identifying,  apprehendi^ig  and  convicting  the  leaders 
of  organized  crime  ? 

Mr.  Martix.  Really  getting  to  the  leaders  of  organized  crime. 

iVIr.  Blaket.  Have  our  murder  statutes  been  terribly  effective  in 
-eliminating  murder  ? 

Mr.  INIartin.  No  ;  they  haven't. 

]Mr.  Blaket.  Are  you  aware  of 

Mr.  jNIartin.  But  murder  is — — 

]Mr.  Blaket.  Are  you  aware  of  the  recent  experience  of  the 
Department  of  Justice  under  Title  VIII  of  the  Organized  Crime 
•Control  Act  in  getting  at  the  leadership  of  organized  crime  ? 

Mr.  Martin.  I  don't  know  what — actually  the  factors  which 

Mr.  Blaket.  I  mean,  how  recent  is  your  experience  with  the 
Department  of  Justice's  organized  crime  program  ? 

Mr.  JNIartin.  INIine  goes  back,  I  suppose^ — I  left  government  in 
1969  a]id  that  was  down  here  in  the  Solicitor  General's  Office.  I  go 
l)ack  to  1966  for  my  experience  in  the  U.S.  Attorney's  Office.  Some 
of  the  people  on  the  committee  are  of  much  more  recent  vintage  in 
the  U.S.  Attorney's  Office  than  I. 

jNIr.  Blaket.  Mr.  Chairman,  it  might  be  helpful  at  this  point  if 
we  prepare  a  letter  to  the  Department  of  Justice  to  determine  what 
the  recent  experience  of  the  Department  has  been  with  the  gambling 
\statutes  and  the  identification,  apprehension,  and  conviction  of  orga- 
nized crime  offenders. 

Senator  Hruska.  Yes;  I  think  that  would  be  well.  Another  big 
factor  is  now  the  use  of  electronic  surveillance  which  has  lent  much 
to  the  capacity  to  enforce  antigambling  statutes.  Earlier  this  week  I 
inserted  in  the  record  a  commentary  on  that,  based  upon  the 
Fourth  Annual  Eeport  of  the  Administration  Office,  which  they  are 
required  by  the  electronic  surveillance  statute  to  file  each  year.^ 

1  See  Congressional  Record,  May  22,  1972  (daily  ed.,  pp.  S.  S143-S.  8144). 
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I  just  wondered  how  thoroughly  did  the  committee  or  any  of  its 
members  go  into  the  hearings,  for  example,  of  the  functioning  and 
the  organization  of  organized  crime  ? 

There  has  been  testimony  which  makes  any  citizen  just  shudder  at 
the  tremendous  power  that  is  amassed  to  these  people  and  the  organi- 
zations that  they  are  able  to  control;  the  sanctions  they  are  able  to 
impose  upon  memibers  of  the  family  and,  of  course,  the  soldiers  as 
well  as  the  captains  and  lieutenants,  and  so  on  and  it  is  all  based  for 
ready  cash  flow  on  illegal  gambling.  Without  that  they  would  be 
very  very  greatly  immobilized  and  certainly  highly  impaired.  Were 
any  of  those  considerations  taken  into  account? 

Mr.  Martin.  Well,  I  think  all  of  us  were  concerned  about  orga- 
nized crime  and  we  tended  to  underrate  it.  I  think  that  the  general 
experience  that  we  have  had.  and  made  up,  as  I  say,  of  12  individu- 
als who  have  had  some  experience  in  this  area,  was,  again,  talking 
about  resources  of  the  Federal  courts,  primarily  the  gambling  con- 
victions always  were  at  the  very  legal  level.  In  many  cases,  many 
manhours  spent 

Mr.  Blaket.  If  that  experience  is  not  now  true,  would  it  tend  to 
lessen  the  force  of  your  criticism  ? 

Mr.  Martin.  Obviously. 

]Mr.  Blakey.  Would  you  see  any  auxiliary  role  to  be  played  by 
Federal  law  enforcement  in  the  gambling  area  where  local  corrup- 
tion is  involved  ? 

Mr.  Martin.  Well,  I  think  that  corruption 

Mr.  Blakey.  I  am  aware,  for  example,  of  some  cases  recently 
brought  by  the  Federal  Government  in  New  York  where  major  lead- 
ers of  organized  crime  and  local  and  State  police  officers  have  been 
jointly  prosecuted  under  the  1970  act  for  corruption  and  syndicated 
gambling. 

The  question  I  am  really  asking  you  is,  assuming  there  was  a  gen- 
eral decriminalization  of  gambling  under  the  Federal  law,  would 
you  see  validity  in  continuing  a  prohibition  keyed  to  state  law 
and  corruption  ? 

Mr.  Martin.  Well,  I  am  familiar  with  those  cases  that  you  men- 
tioned. If  you  want  to  take  an  approach  and  say  that,  well,  we 
should  have  Federal  criminal  law  generally  to  deal  with  the  prob- 
lems of  organized  crime,  I  think  there  is  a  question  basically  of 
responsibility.  That  is  a  State  responsibility. 

Mr.  Blakey.  Do  vou  see  organized  crime  as  a  State  responsibil- 

Mr.  Martin.  Well,  I  think  certainly  local  corruption  is  a  state 
responsibility. 

Senator  Hruska.  Mr.  Martin,  what  do  you  do  with  a  situation 
such  as  prevailed  in  a  large  mid-western  city  recently  where  orga- 
nized crime  got  in  there  to  the  extent  that  it  reached  almost  into 
State  levels?  There  was  no  one  to  whom  the  job  of  investigating  cor- 
ruption could  be  assigned.  There  were  no  prosecutors  that  would 
prosecute.  There  were  judges  who  were  on  the  pay  rolls  of  these  cor- 
ruptionists. 

Are  we  to  say  that  this  country  will  say,  well,  it  is  too  bad,  but  it 
is  the  responsibility  of  the  State?  There  was  no  way  to  get  at  it, 
absolutely  no  way. 
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Now,  tlien,  are  we  to  say  that  the  national  survival  which  is 
involved  in  situations  of  this  kind  is  going  to  go  to  pot  and  we  will 
say  to  the  devil  with  it,  it  is  a  State  responsibility? 

INIr.  Martin.  Senator,  I  really  agree  with  you  and  ISIr.  Blakey  in 
numerous  things  you  say,  but  the  thing  that  disturbs  me  about  it  is 
that  too  often  I  have  seen  these  very  legitimate  considerations  of 
Federal  interest  in  organized  crime  I'csult  in  the  proliferation  of 
prosecutions  in  the  Federal  court  of  the  minor  type  of  criminal 
activity  which  does  not  get  at 

Mr.  Blakey.  The  point  you  are  addressing  yourself  to  is  the 
contours  of  the  statutes,  but  to  eliminate  the  overreach  in  prosecu- 
tion you  are  suggesting  thnt  the  statute  be  eliminated. 

It  would  seom  to  me  the  appropriate  remedy  you  should  suggest 
would  be  more  selective  exercise  of  prosecutive  discretion  by  the 
Department  of  Justice  and  unless  I  misconceive  the  powers  of  the 
connnittce,  they  are  only  to  write  the  statutes  and  the  administration  is 
up  to  someone  else. 

Mr.  Martin.  I  think  the  basic  feeling  of  the  committee  is  that  the 
gambling  laws  simply  should  be  repealed  generally. 

Senator  Hruska.  Well,  of  course,  the  statute  is  aimed  at  the  busi- 
ness of  gambling  and  it  is  pretty  well  defined.  It  is  not  for  getting 
hold  of  the  backroom  of  cigar  store  or  tavern  or  a  thing  of  that 
kind;  but  when  it  is  conducted  in  such  an  organized  fashion  that  it 
is  interstate  in  character  and  of  such  vastness  as  to  result  in  all  of 
these  illegal  activities,  it  was  thought  the  only  way  to  eradicate  or 
control  it  was  by  a  Federal  approach.  You  can't  use  the  argument  of 
all  or  none.  You  are  going  to  prosecute  and  make  illegal  all  gam- 
bling, gambling  of  a  particular  type. 

I  wish  that  the  committee  would  consider  reassessment  of  its  f)Osi- 
tion  on  that  and  examine  some  of  the  hearings  that  Senator 
McClellan  held  in  this  field  and  also  in  the  light  of  the  progress 
since  1970  when  that  Organized  Crime  Control  Act  was  passed, 
together  with  electronic  surveillance.  Tremendous  revolution  in  that 
field.  Tremendous  progress,  and  it  is  spectacular.  It  is  really  spectac- 
ular and  very  fruitful,  both  there  and  in  the  area  of  narcotics  traffic. 

I  say  that  because  we  spent  long  and  careful  hours  and  weeks  and 
months  on  formulating  the  present  statute.  This  is  not  something 
that  came  from  McKinley's  day  or  from  Lincoln's  day.  This  from 
1970  in  the  light  of  modern  conditions.  If  we  have  labored  under  a 
false  premise,  here  and  in  the  House,  we  would  like  to  know  about  it. 
I  don't  think  we  have. 

Mr.  Falls.  I  will  just  have  a  very,  few  words. 

I  think  my  colleagues  have  covered  pretty  exhaustively  what  our 
report  does  and  says. 

Let  me  just  say  a  word  about  the  whole  question  of  overcodifica- 
tion  and  overdefinition. 

As  I  think  Judge  Asch  has  made  clear,  I  don't  think  we  have  a 
fundamental  philosophical  difference  with  the  Commission,  but  there 
are  particular  areas  where  we  think  there  has  been  either  an  over- 
codificiation  or  an  overdefinition  in  an  area  where  codification  is 
appropriate. 

I  think  a  prime  example  of  the  overcodification  situation  is  in  the 
area  of  defenses  and  I  think  in  addition  to  the  problem  that  the  codi- 
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fication  tends  to  freeze  the  laAv  at  a  given  point  wliere  perhaps  it 
would  be  better  to  allow  it  to  develop,  there  are  some  areas  where  it 
Is  extraordinarily  difficult  to  put  into  statutory  language  a  principle 
which  will  capture  all  of  the  nuances  that  you  want  to  retain. 

I  think  a  good  example  of  that  was  in  the  section  of  the  proposed 
Federal  evidence  code  which  dealt  with  presumptions  ^vhich  we 
studied  in  one  committee  of  the  association  a  couple  of  years  ago 
and  which  contained  a  lot  of  very  metaphysical  language  which 
would  be  very  difficult  for  anybody  to  understand,  even  a  judge  or 
lawyer,  and  we  finally  conclucled  that  it  was  just  fruitless  to  try  to 
capture  of  all  of  those  nuances  in  language  appropriate  to  put  into  a 
statute. 

INIr.  Blaket.  In  that  connection,  could  I  ask  you  this:  It  is  my 
understanding  that  your  primary  experience  is  in  the  antitrust  area; 
is  that  correct  ? 

Mr.  Falls.  That  is  an  exaggeration;  certainly  it  is  not  in  the 
criminal  area. 

Mr.  Blaket.  The  suggestion  was  made  in  the  hearings  yesterday 
by  Mr.  Ralph  Nader  that  one  area  whei-e  the  Commission  failed  to 
codify  where  it  should  have  was  in  the  antitrust  area.  His  suggestion 
was  that  the  per  se  violations  of  the  Sherman  Act  should  be  drawn 
into  title  18  and  made  class  C  felonies. 

Would  you  comment  on  that  ? 

Mr.  Falls.  Well,  I  comment  on  that  as  an  individual  because  we 
didn't  at  all  consider  that  in  our  committee,  but  I  would  be  disin- 
clined to  such  a  rule,  just  considering  it  at  first  blush,  because  even  in 
the  per  se  area,  it  has  been  my  experience,  and  this  happens  to  be  a 
subject  that  I  do  some  teaching  on  at  NYU,  the  per  se  area  itself, 
even  when  you  get  to  a  per  se  violation  of  the  antitrust  laws  the 
courts  from  time  to  time  find  it  necessary  to  carve  out  exceptions.  In 
other  words,  one  says  it  is  per  se  unlawful  and  then  you  find  out  it 
doesn't  quite  turn  out  to  be  because  it  is  awfully  hard  to  define  even 
a  per  se  principle  in  sufficient  detail. 

Mr.  Blaket.  Isn't  that  true  of  the  criminal  law  generally?  I 
mean,  for  example,  everybody  agrees  that  murder  is  bad  but  we  have 
a  whole  series  of  exceptions  carved  out  of  it  on  such  things  as  self- 
defense  and  we  have  an  ongoing  notion  of  developing  defenses  and 
the  fundamental  principle  that  per  se  conduct  in  the  antitrust  area 
ought  to  be  felonious  seems  to  me  is  the  question  that  he  raised  and 
not  whether  there  is  some  need  for  language  that  would  admit  of 
some  development  in  minor  areas. 

It  seems  to  me  that  your  objection  may  go  to  the  drafting  of  it  and 
not  to  the  principle  itself. 

Mr.  Falls.  Well,  the  difficulty  I  have  is  saying  that  the  distinc- 
tion between  criminal  and  noncriminal  antitrust  conduct  or  antitrust 
violation  should  be  based  on  the  per  se,  non-per  se  distinction, 
because  I  am  not  sure  that  the  difference  between  a  per  se  violation 
and  some  other  violation  is  sufficiently  a  difference  in  kind  to  war- 
rant that. 

Mr.  Blaket.  Would  you  suggest  that  price  fixing  ought  not  to  be 
criminal  ? 
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!Mr.  Falls.  "Well,  for  example,  in  price  fixing  there  was  a  case 
some  time  ago,  tlie  investment  bankers  case,^  by  Judge  Medina  in 
which  was  involved  the  whole  question  of  price  maintenance  on  the 
sale  of  securities.  By  any  simple  definition  of  price  fixing,  that  was 
price  fixing  because  there  was  a  complete  price  stabilization  program 
whereby  the  persons  who  ultimately  distributed  the  securities,  the 
dealers,  were  penalized  if  they  distributed  them  at  a  price  less  than 
a  certain  amount. 

Xow,  Judge  jNIodina  found  that  that  was  not  price  fixing  or  at  least 
it  wasn't  illegal  price  fixing.  1  don't  know  whether  that  case  would 
come  out  the  same  way  today  or  not. 

]\Ir.  Blakey.  Why  ? 

Mr.  Falls.  Because  he  found  on  the  basis  of  the  history  of  the 
industry  and  the  history  of  the  development  of  this  particular  prac- 
tice and  the  manner  in  which  the  sale  of  securities  interacted  with 
the  securities  laws,  the  whole  thing  seemed  to  be  reasonable  in  that 
special  context.  As  I  say,  maybe  that  case  would  come  out  differently 
today  but  maybe  it  wouldn't.  It  is  that  kind  of  problem  that  leads 
me  to  have  some  skepticism. 

]\Ir.  Blakey.  Aren't  there  always  marginal  cases  in  articulation  of 
any  rule  ? 

^Ir.  Falls.  Surely.  Surely. 

Mr.  Blakey.  And  are  you  objecting  to  the  articulation  of  the  gen- 
eral rule  because  there  are  marginal  cases  ^ 

Mr.  Falls.  Xo. 

Let  me  say  I  don't  want  to  sound  too  dogmatic  about  tliis  because 
I  haven't  thought  about  this  proposal  until  you  mentioned  it  just 
now,  but  all  things  considered,  I  am  just  not  sure  that  the  per  se — ■ 
non-per  se  distinction  is  the  place  to  draw  the  line  between  criminal- 
ity and  noncriminality. 

Mr.  Blakey.  Could  you  find  the  time  perhaps  to  comment  by 
letter  on  this  suggestion  ? 

]Mr.  Falls.  Surely ;  I  will  be  happy  to. 

]Mr.  Blakey.  Let  me  ask  you  one  other  question : 

Do  you  think — we  had  testimony  this  morning  from  Dean  INIar- 
shall  of  Yale  that  some  nari'owing  of  the  law  of  conspiracy  might  have 
an  adverse  impact  in  the  antitrust  area,  the  ability  of  the  govern- 
ment to  bring  eft'ective  criminal  prosecutions.  What  impact  do  you 
think  it  would  have  in  the  antitrust  area  if  your  suggestion  on  con- 
spiracy was  adopted? 

Mr.  Falls.  Well,  I  should  think  that  with  the  rather  modest  mod- 
ification of  the  conspiracy  statute  which  we  suggest,  I  would  not 
expect  it  to  have  a  large  effect.  After  all,  all  we  suggest  is  that  the 
particular  person  charged  be  found  to  have  committed  or — commit- 
ted himself  to  take  a  significant  step. 

Mr.  Blakey.  If  it  wouldn't  have  all  that  much  effect,  why  do  you 
suggest  it,  since  I  take  it  it  is  in  the  antitrust  area  that  you  think  it 
is  overly  broad  ? 

Mr.  Falls.  Well,  I  don't  think  any  of  us  said  that  we  thought  it 
was  in  the  antitrust  area  or  only  in  the  antitrust  area,  that  it  was 

^U.S.  V.  Morgan,  et  aJ.,  10  FRD  240;  11  FRD  445;  13  FRD  300;  118  F.  Supp.  621 
(l'JO;i). 
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overly  broad.  I  think  tlie  general  feeling  by  the  members  of  our 
committee  was  that  the  conspiracy  statute  was  too  broad  generally 
in  its  application  and  when  I  say  I  don't  think  it  would  have  a  bad 
effect,  my  point  was  I  don't  think  it  would  significantly  impair  the 
capacity  of  the  government  to  prosecute  conspiracies  which  ought  to 
be  prosecuted  and  to  penalize  those  who  should  be  penalized. 

Mr.  Blakey.  I  guess  the  key  word  there  would  be  and  should  be 
prosecuted  and  should  be  penalized  ? 

jMr.  Falls.  I  suppose  that  is  always  a  keyword. 

Well,  just  to  go  on  for  one  moment  more  on  this  question  of  over- 
definition,  I  think  a  good  example  of  our  problem  with  respect  to 
•overdefinition  is  in  section  1741  (a)  which  is  about  a  page  and  a  half 
defining  the  words  deception  to  try  to  include  any  conceivable  kind 
of  a  way  that  someone  may  deceive  someone  else,  and  it  seems  to  us 
that  this  is  a  good  example  where  a  phrase  like  fraud,  false  repre- 
sentation, device  or  artifice  to  defraud  would  be  better  than  an 
iittempt  to  enumerate  every  conceivable  kind  of  deception. 

Those  are  the  only  specific  points  I  wanted  to  make. 

Let  me  conclude  by  reiterating  something  that  Judge  Asch  said 
and  that  is  that  our  committee  was  impressed  as  a  whole  by  both  the 
massiveness  of  the  job  the  Commission  undertook  and  the  general 
high  cjuality  of  the  work  it  did.  We  do  not  want  to  suggest  by 
emphasizing  certain  criticisms  that  this  project  ought  not  to  be 
pushed  forward  to  a  speedy  conclusion.  We  think  codification  of  the 
revisions  is  important  and  we  think  that  the  Commission  has  pro- 
vided a  very  good  step  along  that  road  and  we  hope  it  will  quickly 
be  done. 

And,  secondly,  we  are  glad  to  have  the  opportunity  to  participate. 
We  would  be  happy  to  try  to  deal  with  any  other  inquiries  you  may 
have  and  we  are  not  so  presumptions  as  to  think  that  anything  we 
put  in  our  report  is  the  final  word  on  anything.  Obviously,  this  is  a 
complicated  process  and  we  would  like  to  be  of  what  aid  we  can  in 
participating  in  it  as  it  goes  along. 

Mr.  Blaket.  In  line  with  what  you  say,  let  me  ask  of  Judge  Asch 
one  last  general  question,  and  the  question  that  was  asked  by  Sena- 
tor Hruska  of  the  American  Civil  Liberties  Union  when  they  testi- 
fied. Like  the  Association  of  the  Bar  of  New  York  City,  the  ACLU 
filed  a  rather  extensive  report  and  made  a  number  of  suggestions 
throughout  the  Code;  and  like  the  Association  of  the  Bar  of  New 
York  City,  they  suggested  codification  was  a  good  idea  and  on  the 
whole  the  project  was  worthwhile. 

Senator  Hruska  asked  them  on  this  assumption  that  the  legislative 
process  involves  give  and  take ;  that  you  win  some  and  lose  some ;  on 
the  assumption  that  none  of  the  suggestions  you  made  were  accepted 
and  the  code  went  forward  largely  as  drafted,  would  you  recommend 
its  passage  ? 

Judge  Asch.  I  can't  answer  that  question  only  because  I  am  a 
single  individual.  I  woidd  have  to  go  back  to  the  committee  and  ask 
them  about  it. 

Mr.  Blakey.  The  question  I  am  really  asking  is,  did  you  formu- 
late your  suggestions  as  a  sine  qua  non  of  your  approval  of  the  gen- 
eral process  of 
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Judge  AscH.  "\Vc  did  not. 

]Mr.  Blaket.  Do  I  take  it,  then,  if  they  were  not  accepted  you  find 
enouofh  good  in  the  code  as  drafted  that  on  balance  you  would  sup- 
port it  ? 

Judge  AscH,  I  can't  answer  that  question.  I  don't  know.  We  like 
what  you  have  done.  "We  have  a  number  of  basic  questions  that  we 
asked  and  we  have  more  questions  that  relate  to  draftsmanship  than 
particularity,  and  you  are  asking,  I  think,  you  know,  a  legitimate 
question.  It  is  just  that  we  haven't  addressed  ourselves  to  that  stark 
alternative. 

Senator  Hruska.  Of  course,  in  any  major  legislation,  whether  it  is 
a  farm  bill,  a  banking  bill,  criminal  code  or  anything  else,  we  have 
to  weigh  the  good  and  the  bad  in  it  and  then  make  the  best  guess  we 
possibly  can  to  see  whether  or  not  the  pluses  are  sufficient  in  number 
and  value  to  make  it  worthwhile.  Congress.  God  willing,  will  meet 
every  year  and  can  process  such  changes  in  those  areas  where 
flagrantly  bad  results  appear. 

Of  course,  we  do  that  in  taxation.  There  is  always  that  lag  in  the 
field  of  tax  laws.  Inevitably,  the  year  after  or  the  second  year  after 
a  major  revision  is  made,  there  are  technical  and  perfecting  amend- 
ments. Sometimes  they  are  of  a  substantial  nature  because  it  is  a 
trial  and  error  procedure;  that  is  a  very  pertinent  question  in  my 
judgment.  There  will  be  change  in  the  report  of  the  Commission; 
there  will  be  some  changes,  but  eventually  all  of  us  in  the  Senate 
and  on  the  committee  will  be  faced  with  the  fact  that  the  bill  is  not 
what  any  of  us  want  totally  but  is  it  good  enough  to  enact  into  law 
and  go  on  from  there. 

Thank  you  very  much  for  your  appearance  here,  and  for  the  sub- 
mission of  this  report. 

The  report  will  be  received.  We  will  defer  to  the  chairman,  and 
the  staff  as  to  how  he  wants  to  treat  it,  whether  by  way  of  appendix 
or  by  way  of  a  separate  document,  or  in  the  text  of  the  hearings. 

Tliank  you  very  much  for  the  very  tedious  and  long  labors  that 
you  have  devoted  to  writing  this  report. 

Mr.  Blaket.  I  may  add  in  behalf  of  the  staff  it  is  very  helpful 
for  us  to  have  the  kind  of  specific  and  careful  and  thoughtful  work 
that  you  people  have  done.  I  am  sincere  when  I  say  thank  you. 

Judge  AscH.  And  we  are  sincere  when  w^e  say  we  are  ready  to  do 
anything  you  wish  in  terms  of  reviewing  or  working  because  we 
think  the  project  is  important  and  we  certainly  appreciate  the  work 
that  has  gone  into  it. 

(Following  this  testimony,  certain  questions  were  directed  by  letter 
to  tlie  Assocaition  and  responses  were  received.  See  p.  3473.) 

(The  following  exchange  of  letters  on  gambling  enforcement  in 
further  discussion  of  the  previous  testimony  was  received :) 

June  7,  1972. 
Mr.  Henky  Petebsen, 

Assistant  Attorney  General,  Criminal  Division,  Department  of  Justice,  Wash- 
in(/ton,  D.C. 
Dear  Mr.  Petebsen  ;  During  the  course  of  the  testimony  of  the  Association 
of  the  Bar  of  the  City  of  New  York  before  the  Subcommittee  a  question 
was  raised  about  the  experience  of  the  Department  in  the  gambling  area.  It 
was  the  view  of  a  majority  of  the  Special  Committee  of  the  Association  that 
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the  gambling  statutes  now  in  the  Federal  Code  had  not  been  particularly  effec- 
tive in  dealing  with  organized  crime,  particularly  in  obtaining  convictions  of 
men  in  leadership  positions  in  the  major  national  syndicates.  Consequently,  the- 
Association  recommended  to  the  Subcommittee  a  general  policy  of  decriminali- 
zation in  the  gambling  field. 

Would  you  provide  for  the  Subcommittee  for  inclusion  in  the  record  such 
data  as  you  think  might  be  helpful  in  evaluating  this  position.  A  copy  of 
whatever  material  that  is  furnished  to  the  Subcommittee  should  also  be  sent 
to  the  Honorable  Sidney  H.  Asch,  Chairman,  Committee  on  the  Federal  Crimi- 
nal Code,  Association  of  the  Bar  of  New  York,  42  AVest  44th  St.,  New  York,. 
N.Y.  Please  give  special  attention  in  the  material  to  the  Department's  recent 
experience  in  implementing  Title  VIII  of  the  Organized  Crime  Control  Act  of 
1970.  through  the  use  of  court  order  electronic  surveillance. 

Thank  you. 
Sincerely, 

G.  Robert  Blakey,  Chief  Counsel. 


Department  of  Justice. 
Washington,  June  29,  19'i2. 
Mr.  G.  Robert  Blakey, 

Chief  Counsel,  Subcotnmittee  on  Criminal  Lmcs  and  Procedures,  Committee  on 
the  Judiciary,  Senate,  Washi7igton,D.C. 

Dear  Mr.  Blakey  :  Thank  you  for  your  letter  of  June  7.  As  you  might  ex- 
pect, I  disagree  strongly  with  the  allegation  l)y  the  Association  of  the  Bar  of 
the  City  of  New  York  that  Federal  anti-gambling  policies  have  been  ineffective- 
against  organized  crime.  I  also  feel  that  it  would  be  unwise,  at  least  at  the 
present  time,  to  embark  on  a  policy  of  decriminalization  in  the  gambling  field. 

It  is  unclear  to  me  just  why  the  Association  believes  Federal  anti-gambling 
policy  to  be  ineffective.  However,  the  group  appears  to  have  emphasized  the  al- 
leged failure  of  the  Department  to  convict  "men  in  leadership  positions  in  the 
major  national  syndicates." 

The  Department  bus  prosecuted  several  leading  organized  crime  figures 
under  the  anti-gambling  statutes.  (See  Table  I,  attached.)  During  calendar 
year  1!)71  and  thus  far  in  1972  the  Criminal  Division's  Organized  Crime  and 
Racketeering  Section  has  convicted  at  least  eighteen  known  or  susi>ected  orga- 
nized crime  figures,  including  the  head  of  the  New  Jersey  syndicate  and  high- 
ranking  members  of  the  Genovese  and  Detroit  syndicates.  Twenty-eight  more- 
such  figures,  including  the  heads  of  the  Brooklyn.  Kansas  City,  and  Florida 
syndicates  and  two  high-ranking  members  of  the  Cleveland  syndicate,  have- 
been  indicted  during  this  time. 

However,  the  conviction  of  organized  crime  leaders  is  only  a  secondary  aim 
of  Federal  anti-gambling  policy.  The  primary  aim  is  to  reduce  the  amount  of 
revenue  which  flows  from  illegal  gambling  enterprises  into  organized  crime. 
According  to  a  survey  made  by  a  member  of  the  Organized  Crime  and  Rac- 
keteering Section,  during  fiscal  year  1971  the  Section  indicted  gambling  rings-- 
doing  an  estimated  annual  business  of  over  .$867  million.  (See  Table  II.  at- 
tached.) The  figure  is  likely  to  be  even  higher  for  the  current  fiscal  year  since- 
1.G86  defendants  have  been  indicted  for  gaml)ling  violations  during  the  first 
ten  months  of  this  fiscal  year  as  compared  with  1.351  defendants  during  fiscal 
year  1971.  During  the  first  ten  months  of  fiscal  year  1972  the  Federal  Govern- 
ment has  convicted  operators  and  key  members  of  at  least  twelve  major  gam- 
bling rings  whose  estimated  annual  business  ranged  from  $1  million  to  $.">0  mil- 
lion. (See  Table  III.  attached.) 

The  Federal  assault  on  syndicated  gambling  is  only  now  reaching  full 
intensity.  The  use  of  court-authorized  wiretaps,  the  enactment  of  legislation 
permitting  the  Federal  Government  to  prosecute  large  intrastate  gaml)'ing  op- 
erations, and  the  expansion  and  redeployment  of  the  Organized  Crime  and 
Racketeering  Section  are  all  comparatively  recent  developments;  yet  each  has*^ 
been  crucial  in  the  fight  against  syndicated  gambling. 

Title  III  of  the  Omnibus  Crime  Control  and  Safe  Streets  Act  of  1968  permit- 
ted the  Federal  Government  to  use  coiirt-authorized  wiretaps  where  certain 
gambling  violations  were  suspected.   The  Department  began  to  authorize  the- 
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use  of  the  wii'etap  in  early  1909,  and  since  timt  time  it  has  proved  particnhirly 
helpful  in  the  enforcement  of  the  anti-gambling  laws.  During  fiscal  year  1971 
Federal  wiretaps  played  a  part  in  the  indictment  of  gambling  rings  doing  an 
estimated  annual  business  of  over  $7(30  million.  During  liscal  year  1972  Federal 
wiretaps  aided  in  the  prosecution  of  eight  of  the  twelve  major  gambling  rings 
mentioned  above.  From  the  beginning  of  calendar  year  1971  to  present  the  wire- 
tap has  aided  in  the  indictment  or  conviction  under  the  anti-gambling  laws  of 
tliirty-four  known  or  suspected  organized  crime  figures.  I'erhaps  the  most  c<m- 
vincing  testimony  as  to  the  wiretap's  effectiveness  came  from  Martin  Skalaroff 
a  convicted  Miami  gambler,  who  said  :  "You  can't  work  without  a  telephone  .  .  . 
Federal  wiretaps  are  going  to  put  us  all  out  of  business." 

Title  VIII  of  the  Organized  Crime  Control  Act,  effective  October  l.j.  1970, 
empowered  the  Government  to  prosecute,  among  other  things,  intrastate 
gambling  operations  of  such  size  that  they  could  be  expected  to  aft'ect  inter- 
state commerce.  Title  VIII  provided  for  the  enactment  of  Section  1955,  Title 
IS.  United  States  Code,  which  prohibits  the  operation  of  a  gambling  business 
which  is  a  specified  niinimum  size  and  which  is  illegal  imder  State  law.  De- 
si)ite  its  recent  enactment.  Section  1955  has  already  proven  to  be  the  most  po- 
tent weapon  in  the  Federal  anti-gambling  arsenal.  During  fiscal  year  1971  gam- 
bling rings  doing  an  estimated  annual  business  of  over  $440  million  were 
indicted  under  the  section.  Court-authorized  wiretaps  were  used  in  the  vast 
majority  of  these  cases.  During  fiscal  year  1972  eight  of  the  twelve  major  gam- 
bling rings  mentioned  above  were  prosecuted  under  Section  1955.  From  the  be- 
ginning of  calendar  year  1971  to  the  present  time  the  section  has  accounted 
for  the  indictment  or  conviction  of  eighteen  known  or  suspected  organized 
crime  figures. 

Since  early  1969  the  manpower  of  the  Organized  Crime  and  Racketeering 
Section  has  increased  one  hurdred  percent.  The  number  of  the  Section's  stxuke 
force^^ — units  of  attorneys  and  Federal  agents  working  in  metropolitan  areas 
throughout  the  country — has  risen  from  six  to  eighteen.  This  enlargement  and 
redeployment  of  the  Organized  Crime  and  Racketeering  Section  has  insured 
that  all  the  anti-racketeering  laws,  including  those  aimed  at  gambling,  will  be 
vigorously  enforced. 

The  gathering  momentum  of  the  Federal  assault  on  syndicated  gambling  is 
perhaps  best  illustrated  by  the  increasing  number  of  persons  indicted  and  con- 
victed under  the  anti-gambling  laws.  The  number  of  persons  indicted  for  gam- 
bling violations  has  risen  from  174  in  fiscal  year  li^Mj9  to  1,351  in  fiscal  year 
1971 ;  during  the  same  time  span  the  number  convicted  has  risen  from  104  to 
299.  During  the  first  ten  months  of  fiscal  year  1972  the  Federal  Goveriunent 
has  indicted  1,686  persons  under  the  anti-gambling  laws  and  has  convicted  328 
Here,  as  in  other  cases.  Section  1955  deserves  special  mention.  The  Federal 
Government  indicted  591  persons  and  convicted  106  under  the  statute  during 
fiscal  year  1971.  Section  1955  has  accounted  for  the  indictment  of  1.391  defend- 
ants and  the  conviction  of  181  during  the  first  ten  months  of  fiscal  year  1972. 

The  association  has  recommended  a  "general  policy  of  decriminalization  in 
the  gambling  field."  This  recommendation  has  a!)parently  been  made  witlKnit 
awareness  that  the  Congress,  with  the  Department's  support,  has  already  pro- 
vided for  the  establishment  of  a  commission  to  explore  the  very  issues  which 
the  Association  now  purports  to  resolve.  Title  VIII  of  the  Organized  Crime 
Control  Act  establishes  a  Commission  on  the  Review  of  National  Policy  To- 
ward Gambling  which  is  to  come  into  existence  two  years  after  the  effective 
date  of  the  Act.  The  Commission  is  to  '"conduct  a  comprehensive  study"  of  ex- 
isting Federal.  State,  and  local  policy  towards  gambling  and  "to  formulate  and 
propose  such  changes"  as  it  deems  appropriate.  The  creation  of  this  Commis- 
sion is  only  a  few  months  away. 

In  summary,  the  Association's  evaluation  of  the  Department's  success  under 
the  anti-gambling  laws  is  inaccurate.  Its  recommendation  that  gambling  be  le- 
galized seems,  at  best,  pi'emature.  Though  the  Federal  assault  on  syndicated 
gambling  has  only  begun  to  reach  its  full  momentum,  it  has  already  made  seri- 
ous inroads  on  the  forces  of  organized  crime.  To  alter  Federal  anti-gambling 
policies  at  this  time  could  prove  a  most  serious  mistake. 
Sincerely, 

Henry  E.  Peterskn.  Assistant  Attoryiey  General. 
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TABLE 


-KNOWN  OR  SUSPECTED  ORGANIZED  CRIME  FIGURES   PROSECUTED   UNDER   FEDERAL  ANTIGAMBLING 
LAWS,  1971-72' 


District 


Commsnts 


Indictments,  1971: 

Mictiael  Astarita^.^.. D.N.J. 

GaetanoMustos 

Artiiur  Belli  <- -.._ D.N.J. 

Anttiony  Astore* 

Raffael  Sabbato « 

Eugenio  Stephano  Campo^  (U.S.  v.  Nicholas     D.N.J. 

Nardone.etal.)  ^ 

Frank  Joseph  Caracci^ E.D.La. 

Vi n:ent  J .  Marcello « 

Sal/adoreJ.MarcelloKU.S.v.  BallyMfg.  Co.)_.. 

Nicholas  Civella  3 W.  D.  Mo.  Boss  of  the  Kansas  City  Syndicate. 

Anthony  Thomas  Civella  3 _ 

Frank  TousaJ 

Josaph  Colombo,  Sr*.. E.D.N. Y.  Boss  of  the  Brooklyn  Syndicate;  Colombo  has 

Thomas  Ama'o*..- been  incapacitated  by  an  assassin's  bullet. 

AlbertDiStephano' S.D.Ohio  Later  committed  suicide. 

Jack  Herman  '  (U.S.  v.  Sam  Winer,  et  al.) S.D.FIa. 

John  James  LaGorgas  (U.S.  v.  Irwin  Charles    W.D.Pa. 

Ager.etal.) 

Joseph  Louis  Lanza* N.D.FIa. 

John  Nardil N.D.Ohio  Nardi  and  Delsanter  are  high-ranking  members 

Anthony   Delsanter  3  (U.S.   v.  Jospeh  James  of  theCleveland  Syndicate. 

Lanese,etal.) 

Frank  Thomas  Narducci* E.D.Pa. 

LouisRuggirello3 E.D.Mich. 

Anthony  Imbrunone^ _    ,.. 

John  PasqualeTronoloneKU.S.v.  Dade  Marder,     S.D.FIa. 

etal.) 
indictments,  1972: 

Frank  Cerone*..- N.D.III. 

Alexander  "PopeDee"  Dalessio* E.D.N.Y. 

Henry  Trafficante* M.D.FIa.  Boss  of  the  large  Florida  Syndicate. 

Peter  Valente  *  (U.S.  v.  Ernest  Marro,  et  al.) S.D.N.Y. 

'Convictions,  1971: 

Samuel  Rizzo  De  Cavalcante'. D.N.J.  Boss  of  the  New  Jersey  Syndicate. 

Charles  Majuri  3_ 

Joseph  lppolito3 

Anthony  De  Pasque'.. _ 

Alessio  Barrassos __ 

NickZarro^ 

Ralph  Masciolaa 

Joseph  Anthony  Ferrarra' 

PasqualelVIonzelli3 E.D.Pa. 

James  Michael  Pignetti S.D.N.Y. 

Nicholas  Ratteni  (U.S.  v.  William  Alter, et  al.) S.D.N.Y.  High-ranking  member  of  the  Genovese  Syndicate. 

Convictions,  1972: 

Nicholas  Fmo< (U.S. V.Joseph  Fino.etal.) W.D.N.Y. 

Jack  Anthony  Lucido E.D.Mich. 

Peter  Cavataio(U.S.  v.  Donald  Dawson, etal.) 

FrancisSanto(U.S.v.  Al  Mones,etal.) S.D.FIa. 

Anthonv  Joseph  Zerilli C.D.Calif.  Zerilli  and  Polizzi  are  high-ranking  members  of 

Michael  Santo  Polizzi the  Detroit  Syndicate. 

Anthony  Giardano 

1  This  list  does  not  include  parsons  who  have  bein  acquitted  or  persons  whose  convictions  have  been  reversed  on  appeal. 

2  Persons  named  in  the  same  indictment  are  listed  together. 

3  Case  involved  utilization  of  court-ordered  electronic  surveillance. 

*  Case  involved  both  the  utilization  of  court-ordered  electronic  surveillance  and  a  violation  of  18  U.S.C.  1955. 
5  Unless  otherwise  noted,  the  defenda.nts  listed  were  also  the  defendants  named  in  the  title  of  the  indictment,  e.g.,  the 
■case  in  which  Michael  Astanta  was  prosecuted  was  filed  as  U.S.  v.  Astarita. 
9  Case  involved  utilization  of  18  U.S.C.  1955. 

TABLE  I!.— GAMBLING  OPERATIONS  INDICTED   BY  ORGANIZED  CRIME  AND  RACKETEERING  SECTION    DURING 

FISCAL  YEAR  1971 


Indictments 


Estimated  annual 
business 


Total  gambling  operations  indicted _. 

Indictments  involving  use  of  court-ordered  electronic  surveillance 

Gambling  indictments  involving  violations  of  18  U.S.C.  1955 

Gambling  indictments  involving  both  the  use  of  court-ordered  electronic  sur- 
veillance and  violations  of  18  U.S.C.  1955 


U29 


$867,465,000 
766,871,000 
440, 160,  000 

420,  565,  000 


'  This  total  includes  only  the  indictments  of  gambling  operations  doing  a  significant  annual  business;  the  total  comprises 
16  percent  of  the  169  indictments  returned  by  the  section  during  fiscal  year  1971. 
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TABLE  lll.-CONVICTIONS  OF  PERSONS  INVOLVED  IN  MAJOR  GAMBLING  RINGS,  FISCAL  YEAR  1972 


Case 


Number  of 
defendants 
convicted    Size  of  operation 


U.S.  V.  William  Alter,  et  al.  S.D.N.Y.  (1971) 

U.S.  V.  David  Marrier,-i  et  al.  S.D.  Fla.  (1971) 

U.S.  V.Sol  Titkm,  et  al.  NO.  Ohio  (1971),.. 

lU.S.  V.  Raul  Jimenez,  et  al.  S.D.N  Y.  (1971).. 

.U.S.  V.  Joseph  Colombo,3  et  al.  E  O.N.Y.  (1971) 

lU.S.  V.  Petter  Tenore,''  et  al.  S.D.N.Y.  (1972) 

lU.S.  V.  Vincent  Cafaro,-'  et  al.  S.D.N.Y.  (1972).   

U.S.  V.  Vincent  Peter  Pisacano,'  et  al.  S.D.N.Y.  (1972). 

■■U.S.  V.  Earl  Benton,^  et  al.  S.D.N.Y.  (1972) 

U.S.  V.  Norman  Simon,3etal.  D.C.  Calif.  (1972) 

U.S.  V.  Richard  Becker,^  et  al.  S.D  NY.  (1972) 

U.S.  V.  Ronald  Sacco,3  et  al.  N.D.  Calif.  (1972) 


6  Handled  over  $50  million  annually. 
2  Handled  $150,000  a  week. 

2  Records  showed   $200,000   business   in   a   5-day 
period. 

7  Handled  $5  million  a  year. 
14  Annual  gross  of  $10  million. 

5  Handled  $10,000  a  day. 

4  Handled  $65,000  a  week. 

6  Handled  $2.9  million  annually. 

7  Handled  $5,000  a  day. 

6  Grossed  $10,000  a  day. 

7  Grossed  approximately  $125,000  a  day. 
13  Annual  gross  of  over  $15  million. 


'  Court-ordered  electronic  surveillance  used  in  investigating  the  case. 
1  Case  involved  violation  of  18  U.S.C.  1955. 

'  Prosecution  of  case  involved  both  the  utilization  of  court-ordered  electronic  surveillance  and  a  violation  of  18  U.S.C. 
1955. 


Senator  Hkuska.  Tlie  committee  will  stand  in  recess  until  10:00 
o'clock  tomorrow  morning. 

(Whereupon,  at  12:20  p.m.,  the  hearing  was  adjourned,  the  com- 
mittee to  reconvene  at  10 :00  o'clock  a.m.,  Thursday,  May  25,  1972.) 


REFORM  OF  FEDERAL  CRIMINAL  LAWS 


THURSDAY,   MAY  25,    1972 

United  States  Senate, 
Subcommittee  ox  Crijuixal  Laws  axd  Procedures 

OF  tpie  Committee  on  the  Judiciary, 

Washington^  B.C. 

The  subcommittee  met,  pursuant  to  recess,  at  10  a.m.,  in  room 
2228,  New  Senate  Office  building,  Senator  Roman  L.  Hruska,  pre- 
siding. 

Present:  Senator  Hruska  (presiding). 

Also  i:)resent:  G.  Robert  Blakey,  chief  counsel;  Malcolm  D.  Hawk, 
minority  counsel;  Robert  H.  Joost,  assistant  counsel;  and  Mabel  A. 
Downey,  clerk. 

Senator  Hruska.  The  subcommittee  will  come  to  order. 

'We  hoped  that  in  these  hearings  we  would  be  favored  by  the  pres- 
ence and  testimony  of  the  Administrative  Office  of  the  U.S.  Courts, 
the  American  Trial  Lawyers  Association,  and  Prof.  Robert  Childs, 
of  Wayne  University  Law  School. 

It  has  now  become  necessary  to  postpone  their  testimony  until  our 
next  set  of  hearings,  which  we  are  hopeful  will  be  in  the  latter  part 
of  next  month. 

This  morning  we  will  hear  from  two  witnesses  on  the  very  irnpor- 
tant  question  of  drug  policy.  Each  one,  I  understand,  has  strong, 
and  conflicting  views,  but  we  welcome  both  and  express  our  hope 
that  by  hearing  all  sides  vigororously  supported,  we  will  be  able  to 
build  a  record  which  will  enable  the  Congress  to  process  the  best 
possible  legislation. 

Our  first  witness  is  Sheriff  John  J.  Buckley,  of  Middlesex  County, 
Mass. 

Will  you  come  forward,  Mr.  Sheriff? 

STATEMENT  OF  JOHN  J.  BUCKLEY,  SHEEIFF, 
MIDDLESEX  COUNTY,  MASS. 

Senator  Hruska.  You  have  filed  with  the  committee  your  state- 
ment, and  you  may  proceed  in  your  own  way. 

Mr.  Buckley.  Thank  you,  IMr.  Chairman. 

As  sheriff  of  the  largest  county  in  New  'England,  I  am  in  charge 
of  the  ]Middlesex  County  House  of  Correction  and  jail  at  Billerica, 
Mass.  I  have  been  active  in  the  ai-ea  of  penal  reform  for  many  years 
and  since  taking  office  2  years  ago,  I  have  worked  at  reforming  my 
institution. 

(319o) 
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I  believe  now  my  institution  is  one  of  the  most  progressive  and 
up-to-date  facilities  of  its  kind  in  the  country,  both  in  terms  of  phi- 
losophy and  operation. 

May  I  add  that  I  recognize  your  many  years  of  work  in  prison 
reform,  Senator,  and  wish  to  express  publicly  my  admiration  for 
what  you  have  done.  I  many  times  have  spoken  in  New  England 
about  the  fact  that  penal  reform  is  not  a  partisan  issue,  and  that 
both  sides,  with  liberals  and  conservatives  as  well  as  Republicans 
and  Democrats,  are  responsible  for  reform  in  prisons.  Helping 
people  to  help  themselves  is  really  the  basis  of  good  government. 

One  thing  has  become  painfully  apparent  to  me  over  the  last  2 
years.  No  matter  how  much  you  offer  in  the  way  of  rehabilitation, 
education,  job  training,  work  release,  counseling,  conjugal  visits,  ancl 
so  forth — all  of  which  I  have  in  my  institution — there  are  many 
individuals  we  cannot  reach.  A  majority  of  these  men  are  addicted 
to  drugs.  They  tell  me,  "Sheriff,  I  don't  care;  all  I  want  are  my 
drugs.  As  soon  as  I  leave  this  place  I  am  going  to  get  high  because 
all  I  really  want  is  my  drugs."  Almost  all  day  and  all  night  these 
men  do  not  talk  about  sports,  jobs,  girls;  all  they  talk  about  is 
drugs. 

I  have  studied  the  problem  of  drug  addiction  because  it  is  so  inte- 
grated with  the  problem  of  reforming  our  prisons  and  loAvering  the 
crime  rate.  I  have  seen  an  alarming  increase  in  the  number  of 
addicts  in  my  institution. 

This  is  borne  out  by  the  addiction  statistics  of  the  Federal  Bureau 
of  Narcotics  and  Dangerous  Drugs,  who  report  the  number  of 
heroin  addicts  in  this  country  has  jumped  from  315,000  in  1969  to  a 
staggering  560,000  in  1971. 

In  the  United  States  a  heroin  addict  must  either  be  a  pusher,  a 
thief,  or  a  prostitute  to  support  his  habit.  As  a  pusher  he  must  cor- 
rupt more  and  more  young  people  to  expand  his  "business."  He 
addicts  greater  and  greater  numbers  of  our  Nation's  children,  who, 
in  turn,  must  turn  to  a  life  of  crime  to  sustain  themselves. 

If  he  is  a  thief,  he  starts  by  shoplifting,  then  house  burglary,  then 
mugging,  and  finally  he  ends  up  in  prison.  Once  in  prison,  little  is 
done  to  rehabilitate  the  addict  or  get  him  off  drugs.  It  is  the  citizens 
who  suffer  from  this  unending  cycle.  They  are  not  safe  in  the  streets 
or  their  homes.  In  effect,  we  have  made  the  metropolitan  areas  of 
our  street  prisons. 

The  citizens  pay  the  cost  of  law  enforcement,  the  courts  and  the 
prisons  with  no  return  on  their  investment.  Fifty  percent  of  all 
crime  committed  in  our  country  is  drug  related.  An  addict  with 
a  modest  habit  must  steal  over  $68,000  worth  of  goods  per  year  to 
maintain  his  habit. 

Mr.  Blaket.  Would  you  tell  us  how  that  figure  was  calculated  ? 

Mr.  Buckley.  The  cost  of  his  drug,  at  $10  per  day,  is  $40  in  cash. 
In  order  to  get  $40  in  cash  he  must  steal  $200  worth  of  goods,  either 
through  shoplifting  or  burglary — $200  a  day  times  365  will  equal  the 
$68,000  that  is  necessary. 

Mr.  Blakey.  Do  most  addicts  in  fact  steal  goods  or  do  they  steal 
cash  ? 

Mr.  Buckley.  They  steal  both,  actually. 
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Shoplifting  has  been  their  No.  1  mode,  especially  starting  out. 
That  is  where  the  biggest  crush  has  been  felt.  But  then  it  moves  tO' 
home  burglaries,  not  only  in  the  city  but,  of  course,  now  in  the  sub- 
urbs. We  have  found  it  in  the  suburbs  of  New  York.  Boston,  and 
Springfield,  a  tremendous  increase.  In  fact,  the  FBI  ci'ime  statistics, 
which  are  continually  showing  a  greater  increase  in  suburban  crime 
over  city  crime  indicates  that  there  is  a  great  deal  of  property.  The 
vast  majority  are  there  for  property  crimes. 

Mr.  Blakey.  To  the  degree  that  tliey  are  in  fact  engaging  in  bur- 
glary and  stealing  cash,  the  $68,000  figure  would  be  somewhat 
inflated,  wouldn't  it? 

]Mr.  Buckley.  If  they  were  stealing  cash  the  figure  would  be  high. 
If  they  are  stealing  just  goods,  if  they  take  a  $200  stereo  set  and  go  • 
to  sell  it,  they  only  get  one-fifth  of  the  price,  if  that.  So  that  would 
be  worth  $40.  In  my  area  they  would  take  that  and  go  to  Harvard 
Square  and  attempt  to  peddle  it  in  that  area.  There  are  some  stereo  • 
sets  that  have  been  stolen  and  so  many  TV  sets  that  have  been 
stolen,  especiallv  color  TV's,  that  the  price  has  dropped  commensur- 
ately.  A  $300  color  TV  set  today  may  only  get  $25.  The  market  has 
been  suppressed  because  of  the  great  numbers.  The  illicit  market  for 
goods  or  drugs  follows  the  very  same  rules  and  practices  of  the  reg- 
ular market. 

I  quote  from  ]\Ir.  Louis  S.  Campbell,  a  black  ex-marine  from 
Brooklyn  recently  stated  in  the  New  York  Times  in  a  letter : 

"So  many  of  my  friends,  neighbors,  and  relatives  are  getting 
mugged,  stabbed,  assaulted,  and  robbed  that  I  know  it  is  just  a 
matter  of  days  or  merely  hours  before  my  turn  will  come." 

Congressman  Ryan  of  the  upper  w^est  side  of  New  York  ran  a  poll 
of  his  constituents  a  short  time  ago  regarding  crime  in  the  streets. 
Ninety  percent  of  those  polled  felt  the  streets  were  unsafe.  Thirty- 
four  percent  had  been  direct  victims  of  street  crime.  The  statistics 
from  the  Harlem  section  are  considerably  worse. 

No  one  has  a  solution  to  this  frightening  problem.  We  have  tried 
to  stop  the  importation  of  heroin  at  our  borders,  yet  the  Bureau  of 
Narcotics  says  they  can  only  stop  one-tenth  of  the  illicit  traffic  in 
drugs. 

Ten  tons,  about,  of  heroin  come  into  this  country  a  year.  If  the 
Bureau  was  able  to  stop  10  percent,  that  is  2,000  pounds  a  3^ear. 

The  problem  is  now  so  severe,  so  demeaning  to  the  quality  of  life 
in  our  large  metropolitan  areas  that  we  must  confront  it  with  all 
our  resources.  The  one  thing  a  government  must  be  able  to  assure  its 
citizens  is  their  safety  on  the  streets  and  in  their  homes.  When  a 
country  or  government  can  no  longer  guarantee  the  safety  of  their 
citizens  in  their  own  homes,  their  own  houses,  not  only  is  the  citizen 
in  trouble,  but  so  is  that  government. 

Because  this  right  is  so  crucial  to  the  very  foundation  of  our 
Nation  or  any  nation,  we  must  use  any  and  all  alternatives  at  our 
disposal  to  reverse  the  fear  generated  by  drug  abuse  and  the  waste 
of  human  lives  which  results  from  addiction. 

The  problem  is  not  with  out  police  officers,  customs  agents,  nar- 
cotic agents,  our  judges  or  our  district  attorneys  or  sheriffs.  These- 
individuals  are  hard  working  and  highly  qualified  men.  They  work 
hard  at  their  jobs  every  day  of  the  week. 
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At  the  end  of  the  every  week  they  see  the  problem  has  gotten  a 
little  bit  worse.  It  is  discouraging.  For  years  we  have  thrown  the 
problem  of  addiction  and  the  associated  crime  in  the  laps  of  our  law 
enforcement  officers.  In  1914  through  the  Harrison  Act  we  made 
addiction  a  crime.  For  half  a  century  we  have  criminalized  the 
addict  and  watched  our  addiction  rate  and  crime  rate  soar. 

What  is  needed  and  needed  immediately,  is  the  courage  to  try  new 
approaches  to  the  problem  of  heroin  addiction.  Heroin  maintenance 
is  one  such  approach.  The  concept  of  heroin  maintenance  is  not  new. 
We  can  look  to  history  to  see  the  effectiveness  of  opiate  maintenance. 
In  1895  when  the  Japanese  took  over  the  island  of  Formosa,  there 
were  over  200,000  opium  addicts  on  the  island. 

They  went  to  the  distribution  of  opium  to  opium  addicts.  In  1945 
when  they  left  the  island  and  the  Chinese  Nationalists  returned, 
there  were  less  than  20,000  addicts  on  the  island  and  they  were  all 
over  40. 

The  Chinese  returned  in  1945,  took  control  of  the  island,  made 
opium  illegal  and  closed  down  the  opium  clinics.  The  addiction  pop- 
ulation of  the  island  has  soared  ever  since  and  presently  is  nearing 
200.000. 

Mr.  Blaket.  Do  you  suggest  that  the  reason  the  people  took  it 
was  because  it  was  illegal  ? 

Mr.  Buckley.  Yes.  This  point  should  be  made  and  carefully  stud- 
ied. The  fact  of  the  hustle,  the  stealing,  the  fix  and  the  nod  is  all 
there  is  to  break  the  boredom  of  the  addict's  life.  We  have  a  great 
many  young  people  who  are  extremely  bored,  and  the  cops  and  rob- 
bers game  actually  is  as  much  of  an  inducement  to  addiction  as  it  is 
a  deterrent.  I  think  we  should  recognize  this. 

Mr.  Blakey.  Some  people  have  indicated  that  the  experience  in 
this  country  under  the  Harrison  Act,  at  least  insofar  as  the  addicts 
were  largely  made  up  of  white  middle  class  females  at  the  time  the 
act  was  passed,  was  contrary  to  what  you  suggest.  To  my  inider- 
standing,  that  early  addiction  problem,  which  they  weie  able  to 
eliminate,  was  the  sort  of  addiction  that  was  portrayed  in  O'Neil's 
"Long  Day's  Journey  Into  Xight."  That  kind  of  middle-class  female 
addiction  was  in  fact  virtually  eliminated  through  the  narcotics  law. 

I  recognize,  of  course,  that  the  kind  of  problem  we  face  today  is 
ghetto  addiction  and  perhaps  juvenile  addiction  in  the  suburbs,  a 
new  phenomenon. 

But  I  wonder  if  j'our  line  of  reasoning  takes  into  consideration 
these  historical  facts. 

Mr.  Buckley,  I  believe  it  does.  Obviously,  what  we  had  in  1914 
were  several  hundred  thousand  addicts  in  the  country.  They  were,  as 
you  said,  females  Avho  lived  in  the  rural  parts  of  our  country  and 
hooked  on  patent  medicines,  like  Lydia  Pinkham.  They  did  not 
know  at  the  time  what  they  were  doing,  and  it  was  not  considered 
illegal. 

When  the  Harrison  Act  passed  in  1914  they  did  not  just  disap- 
pear. There  were,  in  fact,  a  great  many  addicts  in  this  country  after 
the  Harrison  Act  passed.  It  took  really  a  great  number  of  years 
before  the  enforcement  of  that  act  really  took  effect. 
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Mr.  Blaket.  But  that  pattern  of  addiction  was  in  fact  broken  by 
the  law,  wasn't  it? 

INIr.  Buckley.  It  was,  over  a  period  of  time,  yes. 

I  might  say  that  I  led  a  committee  in  March  of  lawyers,  law 
enforcement  officials,  lay  citizens  and  pyschiatrists  to  Great  Britain 
to  study  the  British  approach. 

The  British  Government  has  adopted  an  approach  really  of  the 
Japanese.  But  there  were  two  startling  differences  between  the 
United  States  and  British  approaches  to  the  problem  of  heroin  ad- 
diction. One  is  medical  and  the  other  is  economic.  The  key  to  the 
British  policy  is  they  treat  the  addict  medically  rather  than  crimi- 
nally. They  have  always  looked  upon  the  drug  addict  as  a  medi- 
cally sick  individual.  When  a  few  doctors  abused  their  powers  in 
the  mid-sixties  and  there  was  an  increase  in  the  British  addicts,  the 
Government  followed  the  recommendations  of  the  RoUiston  Commis- 
sion and  established  heroin  clinics  in  1968.  There  are  14  clinics  in 
London  where  most  of  the  addicts  live  and  the  rest  are  located  in 
large  cities  in  the  countr3\ 

At  the  clinic,  usually  established  in  the  psychiatric  department  of 
a  local  hospital,  addicts  must  go  once  a  week  or  twice  a  month, 
depending  on  his  progress,  for  a  discussion  of  his  emotional  prob- 
lems and  a  renewal  of  his  prescription.  Rarely  at  the  clinics  is  the 
amount  of  drugs  ever  discussed. 

I  traveled  to  Great  Britain  myself  to  study  the  English  heroin 
clinic  approach  to  heroin  addiction.  The  British  have  proven  conclu- 
sively the  heroin  addict  can  be  stabilized — he  can  function  as  a 
useful  individual  within  society.  The  idea  that  the  addict  needs  more 
and  more  heroin  to  become  higher  and  higher,  the  British  have 
found,  is  a  myth.  Dr.  Reed  of  the  Hackney  Clinic  outside  of  London 
said  to  me  that  he  would  rather  be  a  heroin  addict  than  an  alcoholic 
or  a  barbituate  addict  because  the  heroin  addict  can  be  stabilized.  . 

Mr.  Blakey.  Is  it  your  testimony  that  heroin  addicts  in  Great 
Britian  are  in  fact  functioning  members  of  society,  that  they  hold 
jobs  as  doctors,  lawyers,  mechanics,  teachers  ? 

Mr.  Buckley.  50  percent  of  the  addicts  are  today  presently 
employed  full-time  in  Great  Britain.  Those  are  the  statistics  of  1971, 
from  the  British  Home  Office. 

Mr.  Blakey.  In  what  kind  of  occupations  ? 

Mr.  Buckley.  Most  of  them  are  unskilled  occupations.  However, 
we  have  always  had  in  this  countrj'  a  great  number  of  doctors  and 
nurses  who  have  been  addicted  to  morphine  and  are  still  today,  and 
they  are  functioning.  But  the  type  of  person  or  addict  that  we  have 
in  our  large  cities,  which  is  the  same  type  of  person  that  Great  Brit- 
ain has,  they  are  basically  unskilled,  a  great  many  psychopaths,  and 
they  are  involved  in  menial  jobs.  But  they  are  functioning. 

I  think  the  point  should  be  made  that  heroin  is,  itself,  not  debili- 
tating. You  could  take  pure  heroin  with  sterile  needles  our  whole 
life  living  to  be  100  and  when  you  die,  the  autopsy  would  show  no 
body  damage,  which  is  what  we  cannot  say  about  cigarettes  or  alco- 
hol, even  in  small  amounts. 

The  British  identify  the  needle  addict.  I  might  say  the  British 
doctors  believe  we  have  more  needle  addicts  in  the  countrj^  than 
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heroin  addicts,  and  the  great  increase  in  tattooing  in  this  country 
indicates  that  there  is  a  hirge  vokime  of  needle  addicts. 

For  1970  the  British  report  a  2.4  percent  drop  in  new  addicts.  For 
1971,  they  report  over  50  percent  of  the  British  addicts  are  gainfully 
employed.  The  British  adopted  this  approach  to  reverse  the  rapid 
rise  addiction  they  experienced  in  their  country  in  the  mid-sixties. 
They  are  justifiably  cautious  about  calling  it  an  unc|ualified  success, 
but  they  do  feel  they  have  been  successful  in  stopping  the  spread  of 
addiction  in  their  country. 

We  must  look  at  the  British  approach  in  a  frame  of  reference, 
how  it  handled  the  problem.  In  this  frame  of  references,  INlr.  Chair- 
Tnan,  the  British  approach  is  a  qualified  success. 

]Mr.  Blaket.  You  mentioned  public  policy  of  the  Japanese  in 
their  occupation  of  Formosa.  Have  you  had  an  opportunity  to  study 
the  Japanese  policy  on  their  own  islands  ? 

Mr.  Buckley.  I  have  only  read  reports  from  the  Bureau  of  Nar- 
•cotics  and  Dangerous  Drugs  on  the  present  Japanese  policy. 

Mr.  Blaket.  Do  they  have  a  drug  problem  ? 

jNIr.  Buckley.  At  the  present  time  they  do  not  have  a  heroin 
problem.  It  is  a  growing  problem  in  barbiturates,  but  it  is  still  quite 
;small. 

Mr.  Blakey.  What  is  the  general  approach  in  the  Japanese 
policy  ? 

Mr.  Buckley.  It  is  illegal. 

Mr.  Blakey.  At  the  present  time  ? 

]Mr.  Buckley.  Yes. 

]Mr.  Blakey.  Are  their  laws  strictly  enforced  ? 

Mr.  Buckley.  I  think  we  would  say  they  are  strictly  enforced  but 
there  haven't  been  many  convictions.  In  other  words,  it  isn't  a  prob- 
lem at  the  present  day  in  Japan  to  my  knowledge. 

I  think  we  have  to  recognize  the  vast  difference  in  policies  in  the 
two  countries  in  the  perspective  of  their  drug  problems.  The  differ- 
ence between  a  country  that  has  no  heroin  addicts  and  one  which  has 
over  500,000  and  cannot  cure  or  contain  the  problem  is  huge.  These 
two  countries  must  by  nature  of  the  problem  start  from  different 
philosophical  positions  and  the  solutions  they  arrive  at  will 
obviously  be  different. 

]\Ir.  Blakey.  Have  you  had  an  opportunity  to  study  the  Israeli 
problem  ? 

Mr.  Buckley.  No  ;  I  have  not. 

Mr.  Blakey.  Were  you  aware  that  they  tried  a  heroin  mainte- 
nance program  at  one  time? 

]\Ir.  Buckley.  No  ;  I  am  not  aware  of  that. 

I  am  looking  forward  to  going  to  Iran.  The  Iranian  Government 
has  a  policy  there.  They  are  the  only  countries  that  have'  more 
addicts  than  we  have.  They  have  a  maintenance  program  in  Iran,  as 
does  Pakistan  and  India.  They  also  have  maintenance  programs;  I 
believe  Afghanistan  has  one. 

On  the  economic  side,  there  is  another  advantage  to  the  concept  of 
heroin  maintenance.  Only  one  company,  the  British  Government, 
distributes  heroin.  The  product  is  100  percent  pure  and  the  price  is 
low.  The  underworld  cannot  compete  with  this  marketing  effort,  or, 
as  Inspector  Bailey  of  Scotland  Yard  put  it,  "What  we  have  done, 
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■quite  simply,  is  to  take  the  profit  out  of  drug  trafficking  and  elimi- 
nated the  black  market/'  Scotland  Yard  reports  almost  no  crime 
related  to  drugs.  The  law  enforcement  officials  I  talked  to  told  me, 
"It  was  the  best  thing  the  Government  ever  did." 

Britain  has  France  at  its  back  door  and  no  French  heroin  in  the 
country.  The  French  heroin  comes  to  this  country  because  of  the 
enormous  profit  involved. 

Mr.  Blaket.  Did  you  have  occasion  to  read  the  series  of  articles 
in  the  New  York  Times  some  time  ago  on  the  British  heroin  mainte- 
nance program  ? 

]\lr.  Buckley.  Yes ;  I  did. 

]Mr.  Blaket.  I  wonder  if  you  would  comment  on  that  series,  in  the 
context  that  that  is  the  best  thing  the  British  have  ever  done. 

Mr.  Buckley.  I  am  speaking  now  from  British  law  enforcement 
officials. 

There  were  articles  where  some  doctors  had  reported  in  the  New 
York  Times  that  they  were  very  much  opposed  to  the  present  Brit- 
ish system,  that  they  felt  it  was  demeaning  to  the  medical  profession 
to  n^aintain  people  for  long  periods  of  time  on  heroin;  that  there 
were  a  great  number  of  unregistered  addicts  in  Great  Britain.  How- 
ever, also  as  part  of  that  series  was  a  statement,  I  think,  by  Edgar 
May  of  the  Ford  Foundation  who  went  to  Great  Britain  to  study 
the  problem. 

He  was  there,  I  believe,  for  6  months,  looking  for  the  large 
number  of  unregistered  addicts.  If  you  check  the  jails,  the  hospitals, 
the  medical  examiners'  reports,  the  large  number  of  unregistered 
addicts  are  not  showing  up  in  any  of  the  British  catch-all  systems. 

So  I  don't  believe  there  is  a  large  number  of  unregistered  addicts. 

^Ir.  Blakey.  Would  you  comment  on  the  information  in  the  arti- 
cle? with  reference  to  the  life  styles  of  heroin  addicts? 

]Mr.  Buckley.  Yes. 

They  had  a  high  rate  of  suicide,  the  heroin  addicts.  It  was,  I 
believe,  21  times  greater  than  the  normal  for  Britain.  They  lived 
mostly  b}^  themselves.  They  tend  to  group  together  in  the  Picadilly 
area.  The  heroin  they  were  getting,  the  pure  heroin,  they  were  using, 
but  using  the  tap  water  or  even  sometimes  toilet  water,  mixing  it 
with  the  pure  heroin  and  putting  that  into  their  arms,  with  all  of 
the  hepatitis  involved. 

^Ir.  Blakey.  Was  there  a  problem  of  amputation  ? 

Mr.  Buckley.  The  problem  with  amputation  has  been  with  barbi- 
tuates  more  than  heroin.  They  have  begun  to  inject  barbituates, 
mainlining,  which  results  in  very.severe  ulcers,  and  in  some  cases  it 
was  necessary  to  lemove  an  arm.  But  this  has  not  been  on  a  large 
scale,  the  i-emoval  of  arms,  but  there  has  been  an  increase  in  the 
injection  of  barbituates  intravenously  by  those  on  drugs  in  Great 
Britain. 

jSIr,  Blakey.  If  you  use  heroin  by  injection  in  the  veins,  after  a 
period  of  time  isn't  it  true  that  the  vein  collapses  ? 

Mr.  Buckley.  That  is  correct. 

jVIr.  Blakey.  It  is  necessary,  then,  to  find  other  veins? 

!Mr.  Buckley.  Yes. 

Mr.  Blakey.  Was  this  a  problem  in  the  daily  use  of  heroin  ? 
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IVIr.  Buckley.  I  spoke  to  several  of  the  addicts  who  have  been 
usmg  it  for  8  to  9  to  10  years.  I  said  some  day  they  would  run  out 
of  veins  to  use.  They  said,  "Yes,  that  is  right,  and  hopefully  I  will 
be  able  to  give  it  up  by  that  time." 

There  is  a  certain  maturing  out  at  the  age  of  the  30's  and  40's  of 
addicts.  If  you  can  sustain  their  life  until  the  30's  and  40's  they  will 
mature  out  themselves.  I  tliink  our  methadone  clinics  in  this  coun- 
try, with  an  average  age  of  30  to  33,  are  finding  this  out.  Being  able 
to  sustain  people  through  their  20's  and  30's  they  will  be  able  to 
mature  out  with  assistance. 

If  I  had  all  the  grocery  stores  of  INIassachusetts  and  I  had  the  best 
food  and  the  price  was  free,  and  I  gave  away  steak  free,  no  one 
would  be  able  to  have  a  competing  store.  The  British  Government, 
having  100  percent  pure  heroin  free,  makes  it  unable  for  someone  to 
sell  a  $5  bag  of  5  or  10  percent  heroin. 

While  there  is  a  gray  market  and  there  always  will  be  a  gray 
market,  just  as  we  still  have  people  making  alcohol  in  stills,  there  is 
no  large  blackmarket  today  in  Great  Britain. 

In  our  country,  our  government  allow^s  organized  crime  a  monop- 
oly on  the  drug  traffic.  It  is  a  $3  billion  a  year  business.  The  under- 
world product  contains  only  5  to  10  percent  heroin  and  the  price  is 
high.  Druggists  sell  heroin  to  registered  addicts  in  London  for  $2.16 
per  100  tablets.  In  New  York  City  the  organized  crime  price  for  the 
same  100  tablets  is  $1,000. 

On  the  free  market  of  heroin  today  the  price  of  heroin  is  about 
the  same  as  aspirin. 

Heroin  maintenance  is  not  a  cure,  however,  and  people  point  to 
the  cultural  differences  between  Great  Britain  and  the  United  States 
saying  it  would  work  for  them  but  not  us.  Obviously,  differences  do 
exist,  but  I  believe  the  concept  of  heroin  maintenance  could  be 
adopted  to  our  culture. 

The  British  have  only  3,000  addicts  in  their  country  while  we  may 
have  over  a  half  million.  In  terms  of  numbers  there  are  great  differ- 
ences. It  w^ould  take  a  major  effort,  one  of  top  priority,  to  imple- 
ment a  maintenance  program  in  the  United  States  but  it  could  be 
done.  Great  Britain  is  one-fourth  the  size  of  the  United  States  yet  it 
has  only  1  percent  the  number  of  addicts  we  have. 

This  is  not  a  cure.  We  have  no  cure.  It  will  not  solve  the  more 
basic  problems  of  poverty  and  racism  and  boredom  which  are  breed- 
ing grounds  for  drug  abuse.  We  should  encourage,  through  funding 
and  progressive  legislation,  research  in  the  addictive  drug  field. 
Hopefully,  an  antagonistic  drug  may  be  found  which  is  a  more  per- 
manent solution  to  this  medical  problem. 

Our  laws  should  reflect  our  desire  to  combat  the  problem  of  drug 
addiction.  They  should  encourage  pilot  programs  in  the  area  of 
heroin  maintenance  as  well  as  other  modalities. 

I  would  like  to  leave  with  this  committee,  ]Mr.  Chairman,  the  pro- 
posal for  the  use  of  heroin  and  the  treatment  of  heroin  dependent 
individuals,  prepared  for  the  Vera  Institute  of  Justice  by  Dr. 
Charles  Reilley  and  Dr.  Lee  Gould,  of  the  Yale  University  School 
of  Medicine.  This  proposal  has  been  submitted  to  the  Food  and 
Drug  Administration  of  the  Department  of  Health,  Education,  and 
Welfare  as  of  last  week  and  is  now  progressing  through  channels. 
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I  believe  we  sliould  expand  the  successful  methadone  maintenance 
proiirams  and  Concept  House  (drua-  free)  projects  tlirouahout  the 
countiy.  All  of  these  programs  should  work  together  on  this  serious 
problem. 

I  would  like  to  emphasize  that  maintenance,  methadone  or  heroin, 
are  philosophically  and  medically  the  same.  Medically  there  is  a 
difference  in  kind  only.  It  would  be  like  a  doctor  recommending  pen- 
icillin lather  than  tetracycline  for  a  throat  infection.  Basically,  if 
one  supports  methadone  maintenance,  logically,  one  should  support 
heroin  maintenance  as  well. 

In  the  area  of  enforcement,  we  should  continue  to  come  down 
hard  on  people  trafficking  in  di'ugs.  Through  our  laws,  however,  we 
should  not  place  the  responsibility  of  the  whole  problem  of  drug 
abuse  in  the  hands  of  our  policemen  and  judges. 

]Mr.  Blaket.  "\^^iat  is  the  rationale  behind  what  you  suggest  that 
societ}^  ought  to  come  down  hard  on  people  who  traffic  in  drugs  ? 

Mr.  Buckley.  I  am  referring  there  to  the  large  scale  traffickers. 

]Mr.  Blaket.  "Why  should  a  society  criminalize  large  scale  traffic 
in  drugs  ? 

Mr.  Buckley.  First  of  all,  they  are  breaking  our  laws,  which  are 
quite  stringent. 

Mr.  Blakey.  That  is  onl}^  the  secondary  question.  The  question  I 
asked  was  why  should  a  society  criminalize  large  trafficking  in 
drugs?  Why  should  we  come  down  hard  on  people  who  sell  drugs  as 
opposed  to  people  who  sell  magazines,  stocks  or  real  estate  ? 

Mr.  Buckley.  This  is  a  question  that  has  been  discussed  for  a 
long  time.  I  think  there  are  really  two  minds  in  answering  your 
question.  I  think  if  we  are  going  to  go  to  heroin  maintenance,  gov- 
ernment clinics,  then  w^e  want  to  be  able  to  control  who  has  the  drug 
and  who  does  not. 

But  on  tlie  other  hand.  I  can  prove  to  you  that  cigarettes  are  nor- 
mally harmful  to  you,  that  they  will  shorten  your  life.  I  don't  smoke 
and  I  don't  believe  in  them,  but  I  don't  believe  I  have  the  right  to 
take  cigarettes  away  from  you.  I  believe  that  if  a  man  wants  to 
smoke  or  if  a  man  Avants  to  use  heroin,  and  he  doesn't  hurt  anybody 
else,  he  may  ver}^  well  have  the  right  to  do  that. 

The  whole  area  of  victimless  crimes,  of  which  I  am  sj^eaking 
briefly  now 

Mr.  Blakey.  Isn't  the  addict  a  victim  ? 

INlr.  Buckley.  To  our  mind  he  is  a  victim. 

Mv.  Blakey.  What  about  his  family  ? 

Mr.  Buckley.  To  our  Avay  of  life  he  is  a  victim  to  his  family,  and 
his  family  is  a  victim. 

]Mr.  Blakey.  If  I  had  to  fork  up  out  of  my  pocket  the  tax  dollars 
it  would  take  to  maintain  the  50  percent  that  are  not  functional,  at 
least  in  a  financial  if  not  moral  sense,  wouldn't  I  be  a  victim  ? 

]Mr.  Buckley.  In  the  sense  that  you  are  a  victim  today  under  our 
present  policy,  it  is  far  greater  than  under  the  policy  of  treatment. 

^Ir.  Blakey.  You  are  an  unwilling  victim  today. 

Mr.  Buckley.  Yes. 

Mr.  Blakey.  And  you  are  suggesting  I  should  be  a  willing  victim 
tomoriow  ? 
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;Mr.  Buckley.  Yes.  I  had  a  death  in  my  prison  last  week  of  ait 
addict,  Bachaus  Harmon,  who  hung  himself.  Pie  had  been  back  on 
the  street  for  3  Aveeks  after  having  been  in  our  institution  for  9 
months.  He  came  back  on  a  charge  of  armed  robbery.  It  was  $6  in 
Cambridge,  He  came  into  the  jail  to  await  trial.  He  said.  "Sheriff, 
do  you  think  I  will  be  able  to  do  this  in  Billerica?"  I  said,  "I  don't 
loiow."  He  said,  "I  have  three  strikes,  I  am  black,  a  heroin  addict 
and  I  committed  armed  robbery  while  on  parole,  I  am  facing  20  to 
25  years  in  the  State  prison."  He  went  upstairs  and  hung  himself.  I 
would  have  done  everything  I  could  to  prevent  him  from  hanging 
himself,  as  would  my  officers.  But  on  reflection  he  may  have  done 
the  best  thing  for  himself. 

When  he  died  there  was  absolutely  nobody  to  notify  that  Bachaus 
was  dead.  His  body  laid  in  the  morgue  for  6  days,  with  no  one  to 
claim  it.  We  took  him  back  to  the  prison  and  we  had  a  funeral  of 
the  inmates  in  the  drug  group  and  the  black  stiidies  group  for  him. 
That  young  man  may  have  done  the  best  thing.  I  would  not  want  to 
judge.* 

Mr.  Blakey.  Why  would  you  have  intervened  ? 

Mr.  Buckley.  Because  of  mj^  background.  Like  all  of  us,  I  am  a 
victim  of  my  own  background.  I  trv  to  help  people.  I  naturallv  do 
that. 

Mr.  Blakey.  Do  you  consider  it  humane  to  prevent  a  person  from 
committing  suicide  ? 

yir.  Buckley.  I  consider  it  humane  but  I  could  be  wrong. 

Mr.  Blakey.  If  you  consider  it  humane  to  prevent  a  person  from 
committing  suicide  by  hanging  himself,  would  you  also  consider  it 
humane  to  help  a  person  to  avoid  suicide  by  the  use  of  drugs  ? 

iSIr,  Buckley,  I  am  saying  I  believe  that  my  instincts  say  that  I 
am  being  humane.  But  intellectually,  I  am  beginning  to  feel  that 
they  have  a  right  to  do  that.  That  gentleman  had  a  right  to  take  his 
own  life.  Since  Great  Britain  has  proven  that  heroin  addicts  can  be 
stabilized,  its  use  is  not  suicidal. 

The  Eskimo  who  is  elderly  and  very  ill  who  gets  on  an  ice  floe 
and  says  goodbye  to  his  family  and  tearfully  goes  off  into  the 
Bering  Sea  may  very  well  have  picked  a  more  sane  approach  to  the 
problem  than  my  approach. 

I  do  not  know  if  heroin  maintenance  is  the  answer,  but  I  think  it 
is  worth  trying.  Programs  such  as  the  Vera  Institute  for  Justice's 
proposal  for  an  experimental  heroin  clinic,  which  is  before  the  Food 
and  Drug  Administration  for  approval,  should  be  tried.  We  must 
see  if  the  British  approach  to  heroin  addiction  can  be  adapted  use- 
full,y  to  our  culture,  INIore  of  these  experimental  clinics  should  be 
established  throughout  the  country. 

AVe  cannot  cure  a  num's  medical  illness  with  a  law.  But  our  laws 
can  allow  our  doctors  to  treat  all  medical  problems.  Our  laws  can 
encourage  medical  research.  In  the  end,  this  may  result  in  both  a 
humane  solution  for  the  addict  and  a  safer  America  for  our  citizens. 

P'hat  is  the  end  of  my  statement,  Mr.  Chairman. 

I  do  not  want  to  pass  over  lightly  the  question  of  research.  In  my 
experience  in  the  field  of  crime,  I  have  come  to  the  conclusion  we  do 
not  know  how  to  lower  the  problem  of  crime  in  the  streets  substan- 
tially. We  do  not  know  how  to  rehabilitate  inmates.  The  I'esearch  is 
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really  our  great  hope,  that  the  young  people  and  the  universities, 
will  go  to  work  in  research.  The  i-esearch  questions  which  the  Vera 
Institute  are  asking  are  nine. 

I  would  like  to  read  them  off  because  we  are  looking  for  some 
answers  and  we  don't  have  them.  I  am  like  a  sheriff  holding  the 
fort.  Heroin  maintenance  is  a  holding  operation  oidy  to  contain  the 
problem. 

We  want  to  know  : 

1.  Will  tlie  treatment  clinic  attract  those  addicts  who  do  not  suc- 
ceed on  methadone  niaintenance? 

2.  Can  this  large  popidation  be  retained  by  the  program  and  sta- 
bilized on  oral  and  injectable  opiates? 

3.  Will  the  clinic  become  the  major  or  sole  supplier  for  the 
patients'  drugs  ? 

4.  Can  a  significant  proportion  of  these  individuals  be  transferred^ 
from  injectable  opiates  to  oral  methadone  or  a  narcotic  antagonist  or 
drug-free  status  within  a  year,  or  will  illegal  supplementation 
increase  and  patients  drop  out  of  treatment? 

5.  What  are  the  vocational  capabilities  of  patients  as  measured  by 
psychomotor  tests,  participation  in  supportive  work  programs  and 
conventional  employment  during  periods  of  treatment  with  injecta- 
ble opiates,  with  oral  methadone,  and  with  injectable  opiates  in  com- 
bination with  oral  methadone  alone,  and  with  a  narcotic  antago- 
nist.? 

6.  What  is  the  effect  of  this  program  on  overall  health  and  on 
psychosocial  functioning  ? 

7.  What  is  the  effect  of  this  program  on  patients'  involvement  in 
criminal  activities  ? 

8.  What  is  the  impact  of  this  program  on  other  drug  treatment 
programs  ? 

9.  Wliat  is  the  impact  of  this  program  on  attitudes  toward  drug- 
abuse  and  drug  treatment  in  the  wider  community  ? 

Senator  Hruska.  Have  you  any  further  questions,  Mr.  Blakey  ? 

JVIr.  Blakey.  Sheriff  Buckley,  the  subcommittee  has  to  face  the 
question  of  what  should  be  the  Federal  drug  policy,  since  obviously 
Federal  law  does  not  set  the  policy  for  State  and  local  governments. 
As  a  local  official,  how  do  you  think  the  Federal  Government  should 
face  this  issue  ? 

Mr.  Buckley.  I  think  the  Federal  Government  at  this  time  should 
allow  heroin  to  be  available  legally  for  experimental  use. 

At  the  present  time,  in  order  to  start  the  Vera  Institute  proposal 
in  New  York,  we  will  hopefully  be  using  the  same  proposal  for  ]Mas- 
sachusetts  later  on,  we  must  have,  first,  the  approval  of  the  Food 
and  Drug  Administration  of  HEW^.  Then  we  must  have  the 
approval  of  the  National  Institute  of  INIental  Health.  Then  the 
approvel  of  the  Attorney  General  of  the  United  States.  Then  the 
approval  of  the  Bureau  of  Narcotics  and  Dangerous  Drugs.  Next  is:. 
the  approval  of  the  President's  Special  Office  of  Drug  Abuse.  Next 
is  the  approval  of  the  attorney  general  of  the  State  of  New  York. 
Next  is  the  approval  of  the  department  of  mental  health  of  the 
State  of  New  York.  And,  lastly,  the  approval  of  the  district  attor- 
ney of  the  county  in  which  it  is  to  take  place,  plus,  of  course,  we  - 
must  have  some  community  approval  where  it  begins. 
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All  of  this  is  necessary  because  we  have  no  laws  that  would  allow 
us  to  even  use  heroin  in  any  experimental  way.  It  wasn't  until  1962 
that  we  had  any  hard  data  on  the  use  of  heroin  versus  morphine. 
We  are  completely  lacking  in  research.  This  is  what  I  recommend  at 
this  time. 

Mr.  Blakey.  Do  you  recommend  that  there  should  be  an  approval 
procedure  ? 

Mr.  Buckley.  Legally. 

Mr.  Blakey.  Or  that  the  laws  be  redrafted  in  such  a  way  that 
they  give  local  option? 

Mr.  Buckley.  No,  I  would  not  be  in  favor  of  local  option. 

]Mr.  Blakey.  I  am  not  sure  that  I  clearly  understand  what  it  is 
that  you  want  the  subcommittee  to  do  for  you. 

Mr.  Buckley,  I  would  like  the  subcommittee  to  allow  the  experi- 
mentation of  heroin  in  this  country  with  the  approval  of  the 
Department  of  HEW,  but  without  the  approval  of  local  authorities. 

]\Ir.  Blakey.  Without  the  approval  of  local  authorities? 

INIr.  Buckley.  That  is  right. 

]\Ir.  Blakey.  How  could  the  Federal  Government  set  aside  local 
laws  dealing  with  heroin  in  its  general  drug  policy  ? 

Mr.  Buckley.  I  believe  that  some  of  our  States  do  not  have  laws 
and  some  of  them  do.  There  is  great  confusion  on  the  subject  of 
drug  laws  in  our  various  States.  This  confusion  just  adds  to  the  dif- 
ficultv  of  having  any  experimental  program.  It  varies  from  State  to 
State". 

jNIr.  Blakey.  As  a  local  official,  are  you  suggesting  that  there 
should  be  a  Federal  policy  of  drug  maintenance  ? 

Mr.  Buckley.  Of  experimental  drug  maintenance,  yes, 

Mr.  Blakey.  Even  if  that  runs  counter  to  the  local  or  State 
policy  ? 

Mr.  Buckley.  Yes,  I  am. 

Senator  Hruska.  Thank  you  very  much,  Sheriff,  for  being  with  us 
this  morning. 

Mr,  Buckley.  Thank  you,  Mr.  Chairman. 

Senator  Hruska.  Our  next  witness  is  Dr.  James  Wesley,  director, 
drug  abuse  unit,  Harlem  Hospital. 

STATEMENT  OF  DR.  JAMES  WESLEY,  DIRECTOR,  DRUG  ABUSE  UNIT, 
HARLEM  HOSPITAL,  NEW  YORK  CITY 

Senator  Hruska.  We  are  pleased  to  have  you  with  us.  Doctor.  We 
do  have  a  Senate  session  in  progress,  so  we  have  to  enforce  the  limit 
on  the  time  of  witnesses.  We  will  give  you  as  much  time  as  business 
on  the  floor  will  permit  us  to  do.  At  this  point,  your  prepared  state- 
ment will  be  inserted  in  the  record. 

STATEME>fT  OF  Dk.  JaMES  WeSLEY,  DIRECTOR.  DrUG  AbUSE  UnIT,  HaKLEM  HOS- 
PITAL, New  York  City,  Before  the  Subcommittee  on  Criminal  Laws  and 
Procedures  op  the  U.S.  Senate  Committee  on  the  Judiciary,  ISIay  25,  1972 

My  name  is  Dr.  James  Wesley.  I  am  Director  of  tlie  Drug  Abuse  Unit  of 
Harlem  Hospital  in  New  York  City. 

The  number  of  Heroin  addicts  in  New  York  City  is  variously  estimated  to 
be  between  100,000  and  250.000.  The  majority  of  these  addicts  are  in  the  bor- 
ough of  Manhattan  and  to  go  further  in  the  Central  and  East  Harlem  area. 
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A  breakdown  of  deaths  from  January  1  to  September  30,  1971,  gives  an  indi- 
cation (if  who  is  !U:i8t  i'.It'ected.  [See  p.  '.V20U.  j 

It  is  obvious  that  a  solution  is  necessary  to  this  problem,  but  Heroin  Mainte- 
nance is  not  the  answer. 

Proponents  of  Heroin  Maintenance  state  that  there  is  little  medical 
information  about  the  effects  of  heroin  addiction  on  the  individual  and  would 
like  to  ascertain  : 

(.1)  How  tolerance  levels  are  established  in  an  addict  and  whether  he  can  be 
stabilized  at  steady  dosage  levels. 

(2)  The  specific  effects  of  heroin  on  motor  and  cerebral  functions,  job  per- 
formance and  involvement  in  criminal  action.s. 

(3)  The  feasiliility  of  transferring  an  addict  from  heroin  to  methadone, 
from  heroin  to  the  best  available  narcotic  antagonist,  or  from  heroin  to  non- 
reliance  on  drugs. 

(4)  The  dynamics  of  addiction  and  the  nature  of  drug  dependence — does  a 
person  use  heroin  to  avoid  \vithd]'rtwal,  solely  to  get  high,  or  for  some  combi- 
nation of  these  reasons? 

The  response  to  each  of  these  questions  is  as  follows  : 

(.1)  Dole  and  Nyswander  in  1964-05,  while  looking  for  a  suitable  drug  on 
which  to  maintain  addicts  documented  that  tolerance  levels  with  heroin  are 
undeterminable.  Addicts  when  given  heroin  never  reached  a  plateau  and  con- 
tinued to  ask  for  more  to  maintain  the  exquisite  euphoria  experienced  with 
this  drug. 

(2)  The  action  of  heroin  is  essentially  that  of  morphine  since  heroin  (diaey- 
tyl  morphine  diacartylmorphine)  is  broken  down  to  morphine  in  the  liver.  The 
speciiic  effects  of  morphine  on  motor,  cerebral  functioning,  job  performance  is 
well  known.  Criminal  actions  while  addicted  to  heroin  is  related  to  seeking 
enough  money  to  support  the  addicts'  haldt. 

(3)  In  answer  to  item  three,  addicts  have  been  transferred  from  heroin  to 
methadone  on  the  present  methadone  maintenance  program  and  also  drug  free 
prc.grams.  Tlie  measure  of  success  of  the  methadone  maintenance  programs  are 
WL'll  known.  In  drug  free  programs  Heroin  addicts  are  detoxified  before  going 
into  these  programs. 

(4)  The  greatest  laboratory  in  the  world  for  determining  the  dynamics  of 
addicts  and  the  nature  of  drug  dependence  is  Harlem.  It  is  not  necessary  to 
give  heroin  to  addicts  to  determine  this.  We  have  only  to  visit  Harlem  to  find 
this  answer. 

Further,  the  proponents  of  Heroin  Maintenance  state  that  the  program 
would  test  the  following  assumptions  : 

A.  That  there  are  young  heroin  addicts  who,  having  proven  resistant  to  ex- 
isting treatment  programs  can  he  sticcessfuUy  motivated  to  accept  treatment 
through  a  program  where  the  initial  step  is  clinical  stabilization  of  their  her- 
oin habit  followed  by  transfer  within  a  six  month  period  to  a  drug  free  thera- 
peutic community,  etc. 

B.  That  a  program  which  offers  carefully  controlled  amounts  of  heroin  to 
young  adult  addicts  can  decrease  the  criminal  aspect  of  this  high  crime-prime 
group  where  such  actions  are  for  the  purpose  of  obtaining  money  to  purchase 
drugs. 

In  answer  to  these  assumptions :  an  addict  high  on  "skag"  cannot  be  moti- 
vated. He  can  be  motivated  to  come  to  the  free  heroin  clinic  to  get  "high",  but 
this  is  as  far  as  it  goes.  The  addicts  who  come  in  voluntarily  for  treatment 
with  free  heroin  being  offered  to  him  is  motivated  either  to  accept  some  type 
of  treatment  or  to  reduce  his  habit.  An" addict  cannot  be  offei'ed  carefully  con- 
trolled amounts  of  heroin.  His  tolerance  continues  to  mount :  and  if  he  does 
not  get  enough  to  get  "high"  he  will  turn  to  the  street  to  purchase  supplemen- 
tal heroin. 

They  have  also  proposed  that  heroin  maintenance  programs  would  be  for  those 
addicts  who  have  failed  on  methadone.  Methadone  failures  are  in  great  major- 
ity those  who  were  alcoholics  and  "pill-heads".  These  addicts  would  probably 
also  not  be  eligible  for  a  hei-oin  maintenance  program. 

Finally,  the  waiting  list  for  the  methadone  maintenance  jirograms  in  New 
York  alone  runs  into  the  tens  of  thousands.  Xo  one  knows  how  many  addicts 
will  accept  methadone  for  thei-apy  until  enough  clinics  have  been  opened  to 
allow  admission  to  this  program  without  waiting.  Many  addicts  do  not  apply 
to  the  methadone  maintenance  program  because  they  know  of  the  long  waiting 
lists. 
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-  ilethadone  is  a  long  acting  drug,  wherein  the  effect  of  heroin  lasts  for  3-4 
hours.  This  would  mean  that  the  addicts  on  a  heroin  maintenance  program 
would  spend  most  of  the  day  waiting  for  the  next  "fix"  and  be  unavailable  for 
job  training,  counseling  and  other  supportive  services. 

As  an  ex-addict,  who  is  now  a  supervising  addiction  specialist  stated  "would 
you  give  poison  to  someone  just  because  he  states  he  wants  to  die?" 

There  is  mounting  public  and  political  pressure  to  do  something  about  the 
rising  death  and  crime  rates  from  drug  addiction,  but  heroin  dispensaries  are 
not  the  answer. 

Dr.  Wesley.  Tliaiik  you,  sir.  I  am  addressing  myself  now  to  tlie 
proposed  heroin  maintenance  project  in  New  York  City. 

Mr.  Blaket.  Would  you  identify  yourself  for  the  record  and  tell 
the  Subcommittee  a  little  of  xquy  background  ? 

Dr.  Wesley.  I  am  Dr.  James  E.  Wesley,  director  of  anibulatory 
care  services,  Harlem  Hospital  Center,  and  also  director  of  drug 
abuse  programs  at  Harlem  Hospital  Center  at  Delafield  Hospital, 
New  York  City. 

jMr.  Blakey.  Would  you  describe  somewhat  ^vhat  tliose  programs 
are? 

Dr.  Wesley.  We  have  a  cop.ipi'oliensive  program.  We  liave  central 
counseling  and  referi;"!  sen-vice.  We  have  day  care  centers,  a  metha- 
done maintenace  progr^jn  and  detoxification  programs. 

Mr.  Blakey.  How  many  addicts  are  involved  in  t|ie  programs? 

~\'\"r.  Wesi,ey.  In  the  total  program  there  are  approximately  2.000. 

]Mr.  Blakey.  How  long  have  the  programs  been  in.  operation? 

Dr.  Y/esley.  The  detoxification  program  has  been  in  operation  for 
2  years  and  the  methadone  maintenance  for  -JJA  years. 

INIr.  Blakey.  Are  all  your  addicts  drawn  from  tlic  community 
population? 

Dr.  Wesley.  The}'  are  all  drawn  from  the  Harlem  community, 
yes,  sir. 

Mr.  Blakey.  Y^hei-e  do  you  get  your  funds  from  ? 

Dr.  AVesley.  They  come  from  various  sources.  The  detoxification 
programs  and  the  methadone  maintenance  programs  come  from  the 
Health  Service  Administration  of  New  York  City.  The  day  care 
center  funds  come  from  OEO  through  Addiction  Service  Agency  of 
New  York  City. 

Mr.  Blakey.  How  long  ha^-e  you  been  involved  in  the  programs? 

Dr.  Yt^ESLEY.  I  have  been  involved  since  1965.  I  started  with  Dr. 
Dolan  and  Dr.  Nize  when  they  opened  the  first  methadone  mainte- 
nance clinic  in  the  Harlem  Hospital. 

]Mr.  Blx^key.  What  is  your  educational  background  ? 

Dr.  Wesley.  I  am  a  graduate  of  Howard  University  ]Medical 
School  in  1956.  I  trained  in  cardiology  as  a  Fellow  at  the  Staten 
Island,  U.S.  Public  Health  Service  Hospital.  I  am  a  board-certified 
internist. 

At  the  present  time,  T  :"'n  '"''rector  of  ambulatory  care  servi'^e*^  at 
Plarlem  Hospital. 

Mr.  Blakey.  Would  you  ( A'seribe  the  general  socioeconomic  and 
racial  composition  of  the  addict  population  that  you  deal  with? 

Dr.  AVesley.  The  socioeconomic  conditions,  as  joii  know,  in 
Harlem,  are  very  bad.  It  is  very  crowded.  There  are  approximately 
400,000  residents  there.  ]\Iost  of  them  live  in  underprivileged  lious- 
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ino-.  Because  of  the  crowded  situation  and  the  munber  of  people 
livinir  in  very  small  apartments,  there  is  a  lot  of  unrest  and,  I  would 
say,  ireneral  poor  attitudes  of  the  population  toward  life  in  treneral 
because  of  the  poor  job  situation,  the  number  on  welfare,  and  so 
forth. 

In  the  area  in  oeneral,  all  one  has  to  do  is  walk  through  and  see 
what  is  going  on.  Narcotics  are  everywhere.  One  can  see  young  kids 
from  the  age  of  12  through  19  lying  around  on  the  street,  standing 
in  front  of  liquor  stores  drinking  and  shooting  up. 

The  most  amazing  tiling  about  Harlem  is  if  you  go  through  there 
in  the  middle  of  the  day  you  will  see  so  many  young  men  of  work 
age  wlio  are  not  working. 

]Mr.  Bi.AKET.  What  racial  composition  is  that  area  ? 

Dr.  Wesley.  I  w^ould  say  it  is  95  percent  black  and  about  5  pen- 
cent  Puerto  Eican. 

The  number  of  heroin  addicts  in  New  York  City  is  variously  esti- 
mated to  be  between  100.000  and  250,000.  The  majority  of  these 
addicts  are  in  the  borough  of  INIanhattan  and  do  go  further  in  the 
central  and  east  Harlem  area. 

A  breakdown  of  deaths  from  January  1  to  September  30,  1971, 
fifives  an  indication  of  who  is  most  affected. 

The  following  table  is  taken  from  the  medical  examiner  of  New 
York  City,  showing  the  race  and  sex  distribution  of  narcotic  deaths. 
It  is  divided  into  ages  of  1-!— 19  and  20  and  above. 

Senator  Hruska.  The  entire  table  will  be  inserted  in  the  record  at 
this  point. 

(The  table  referred  to  follows:) 

TABLE  4.— RACE  AND  SEX  DISTRIBUTION  OF  NARCOTIC  DEATHS,  JAN.  1  TO  SEPT.  30,  1971 

Race  14-19    Age  20  and  above 

Black _ ._ :_..  86  429 

White . 57  208 

Pjerto  RIcan 26  119 

Orpntal . 0  2 

Total ,     ■.._. 

Total  adults  an  J  adolesc3ni3 

Sex: 

Mais 

Female 

Total... 169  758 

Dr.  Weslet.  Thank  you.  I  will  highlight  it.  Under  race,  in  ages 
14—19,  there  were  86  deaths  from  narcotics  from  Januaiy  1  to  Sep- 
tember 30, 1971,  out  of  a  total  of  169,  that  were  black. 

At  age  20  and  above,  there  were  429  black  deaths.  For  the  Puerto 
Pican  group,  there  were  2(5  deaths  of  addicts  in  ages  14-19,  and  at 
age  20  and  above  there  wei'e  119  deaths. 

In  the  white  population  there  were  57  deaths  in  ages  14-19,  and 
208  in  age  20  and  above. 

The  total  number  of  adults  for  this  period,  considerably  less  than 
a  3^ear,  were  169  in  ages  14-19,  and  758  in  ages  20  and  above. 


169 

758 

927 

138 
31 

641 
117 
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I  inserted  this  table  because  it  is  most  striking  to  me.  particularly 
in  the  number  of  deaths  in  young  adolescents.  I  wanted  to  sliow  who 
in  NcAv  York  is  affected  by  drug  abuse. 

It  is  obvious  that  a  solution  is  necessary  to  this  problem  but 
heroin  maintenance  is  not  the  answer. 

Proponents  of  heroin  maintenace  state  that  there  is  little  medical 
information  about  the  effects  of  heroin  addiction  on  the  individual 
and  would  like  to  ascertain : 

1.  How  tolerance  levels  are  established  in  an  addict  and  whether 
he  can  be  established  at  steadj'  dosage  levels. 

2.  The  specific  effects  of  heroin  on  motor  and  cerebral  functions, 
job  performance,  and  involvement  in  criminal  actions. 

3.  The  feasibility  of  transferring  an  addict  from  heroin  to  metha- 
done, from  heroin  to  the  best  available  narcotic  antagonist,  or  from 
heroin  to  nonreliance  on  drugs. 

4.  The  dynamics  of  addiction  and  the  nature  of  drug  dependence 
—does  a  person  use  heroin  to  avoid  withdrawal,  solely  to  get  high, 
or  for  some  combination  of  these  reasons. 

It  is  obvious  that  whoever  wrote  these  theories  they  were  going 
to  test  didn't  know  too  nnich  about  early  addiction. 

The  response  to  No.  1  was  in  1964-65  when  Dole  and  Nyswander 
were  looking  for  a  substitute  for  heroin,  they  tested  morphine, 
heroin,  codeine,  and  a  number  of  drugs,  and  finally  got  to  metha- 
done. 

But  specifically  about  heroin,  when  they  gave  addicts  measured 
doses  of  heroin  over  a  period  of  time,  they  found  that  the  addicts 
never  got  enough.  They  continued  to  ask  for  more  every  day.  They 
finally  abandoned  this  because  the  tolerance  levels  were  never 
reached. 

The  addicts  did  not  ask  about  any  type  of  rehabilitation.  They 
were  not  interested  in  food  or  anything,  except  sitting  around  wait- 
ing for  the  next  heroin  dosage. 

They  documented  this  on,  I  think,  about  10  patients  over  the 
period  of  several  months. 

Dr.  Nyswander  is  a  very  well-known  psychiatrist.  Dr.  Dole  is  a 
biochemist  of  reknown.  I  accept  their  experiment  on  the  inability  to 
reach  a  tolerance  level  with  addicts  given  heroin. 

Mr.  Blakey.  Does  it  reflect  your  own  experience  in  the  operation 
of  your  own  programs  ? 

Dr.  Wesley.  It  does,  yes. 

The  specific  effects  of  heroin  on  motor  and  cerebral  functioning, 
job  performance,  and  involvement  in  criminal  actions  is  known. 
Pharmacologically  the  action  of  heroin  is  essentially  that  of  mor- 
phine. Heroin  is  diactyl  morphine.  In  delivery  it  is  broken  down  in 
the  diactyl  morphine  and  then  into  morphine. 

The  pharmacology'  of  morphine  has  been  well  worked  out  and  the 
specific  actions  of  heroin  are  those  of  morphine.  I  would  not  expect 
to  find  any  difference,  pharmacologically,  between  heroin  and  mor- 
phine. These  have  been  worked  out  many,  many  years  before  and 
these  results  appear  in  all  the  pharmacology  textbooks. 

Mr.  Blakey.  The  witness  who  testified  previously  to  you  indicated 
that  approximately  50  percent  of  the  addicts  on  maintenance  pro- 
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grams  in  the  British  program  are  in  fact  functional,  not  perhaps  as 
doctors  and  lawyers,  but  in  unskilled  employment. 

What  would  be  3-our  iudginent  of  the  possibility  of  producing 
functional  addicts  on  a  heroin  maintenance  program  in  this  country, 
based  on  tlie  type  of  population  with  which  you  deal? 

Dr.  "Wesley.  I  would  think  there  might  be  a  fallacy  there.  It 
would  depend  on  how  long  they  have  been  on  heroin  and  what  their 
specific  job  is.  Individuals  wdio  take  heroin  don't  all  reach  the 
degrading  portion  of  heroin  addiction  at  the  same  time.  An  addict 
might,  for  several  years  or  longer,  work  and  support  his  habit 
through  his  paycheck.  But  over  a  period  of  time,  as  his  tolerance 
increases  beyond  his  pay  check  he  turns  to  crime  to  finance  his 
increased  tolerance. 

Also,  these  patients  might  initially  have  good  work  records,  but 
over  a  j^eriod  of  time  they  start  losing  time  from  work  and  they  end 
up  on  the  street  like  everyone  else. 

]\fr.  Blaket.  Would  you  suggest,  perhaps,  the  50  percent  that  are 
functional  and  50  percent  that  are  not  functional  is  a  shifting  popu- 
lation. ? 

Di'.  Wesley.  It  is  a  shifting  jiopulation.  If  these  50  percent  who 
ai'e  functional  now'  were  followed  over  a  period  of  years,  you  would 
find  they  would  be  dropping  out. 

Mr.  Blakey.  Is  it  the  thrust  of  your  testimony  that  the  50  percent 
who  are  functional  are  the  recent  addicts? 

Dr.  Wesley.  Yes. 

Mr.  Blakey.  And  the  50  percent  not  functional  are  the  old 
addicts.  It  is  only  a  matter  of  the  passage  of  time  until  the  new 
addicts  become  old  addicts. 

Dr.  AVesley.  That  is  true. 

Mr.  Blakey.  If  that  analysis  is  correct,  you  are  really  suggesting 
that  100  percent  are  going  to  be  nonfunctional. 

Dr.  Wesley.  Eventually. 

Mr.  Hawk.  Doctor,  as  I  understood  the  testimony  of  Sheriff 
Buckley  before  you  came  in,  he  was  saying  as  long  as  the  tolerance 
levels  can  be  satisfied,  as  long  as  the  addict  can  receive  as  much 
heroin  as  he  needs  to  satisfy  his  tolerance,  he  can  remain  functional. 

You  are  saying  that  your  analysis  depends  on  the  fact  that  at 
some  point  he  is  not  going  to  be  able  to  afford  to  obtain  enough 
drugs  to  meet  that  tolerance  level  and  will  turn  to  a  life  of  crime. 

Let's  postulate  for  a  moment  that  enough  heroin  is  available  to 
satisfy  the  toleiance  level.  Is  there  then  going  to  be  a  deterioration 
in  his  ability  to  function  specifically  based  on  the  continued  addic- 
tion to  heroin,  or  as  long  as  his  level  is  satisfied  will  he  remain  at 
the  same  functional  level  ? 

Di'.  Wesley.  You  kiiow.  there  is  a  great  euphoria  with  lieroin. 
They  are  either  euphoric,  in  another  world,  you  can't  communicate 
with  them,  or  they  are  in  a  state  of  twilight,  Avhich  we  call  nodding. 
This  all  happens  in  the  span  of  3  or  4  hours.  By  the  time  they  are 
out  of  the  nodding  s^age  then  tliey  are  beginning  to  feel  that  they 
need  anothei-  fix  and  the  effects  of  heroin  last  only  3  or  4  hours. 

I  have  talked  to  many,  many  addicts  about  this  problem  before  I 
came  up  here.  In  fact,  I  wanted  to  bring  a  couple  with  me.  It  is 
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impossible,  virtually  impossible,  for  them  to  have  any  type  of  ten- 
sion span  or  to  do  any  type  of  Avork  or  to  accept  any  t^'pe  of  reha- 
bilitation when  they  are  in  this  state. 

This  is  the  nature  of  the  drug.  Why  there  is  so  much  euphoria 
and  then  the  nodding  episode  with  heroin,  I  don't  know.  Some  phar- 
macologists say  that  this  part  of  the  heroin  syndrome  is  because 
monodiacytl  morphine  has  a  greater  euphoria  than  morphine. 

During  the  process  of  degradation  of  heroin  to  morphine,  monodi- 
acytl is  effective,  say,  for  a  half  hour  to  45  minutes.  I  don't  know 
whether  this  is  true  or  not. 

But  I  do  know  from  my  observation  of  thousands  and  thousands 
of  addicts,  and  from  speaking  specifically  with  addicts  and  asking 
them  about  this  particular  point,  there  is  no  agreement  on  this.  If 
youngsters  16  to  19  are  given  this  drug,  you  will  not  motivate  them 
to  go  to  school.  They  will  go  to  school  if  they  know  they  will  get 
some  heroin  if  they  go  to  school,  but  while  there  they  will  not  learn 
anything. 

^Ir.  Blaket.  I  take  it  your  testimony,  then,  is  that  their  inability 
to  function  in  the  community  is  related  to  the  chemical  impact  of 
the  drug  on  their  physiology  and  not  because,  since  it  is  criminalized 
and  ex]:)cnsive,  they  have  to  steal  or  engage  in  some  illegal  act  to 
maintain  their  habit. 

Dr.  Wesley.  Yes.  I  might  mention  here,  also,  that  initially  the 
experience  with  heroin  is  euhphoric  when  they  first  start,  but  after  a 
while,  as  their  tolerance  increases,  they  can  only  get  enough  to  keep 
from  being  ill.  It  becomes  just  a  drudgery,  seeking,  getting  a  little 
bit,  trying  to  get  enough  in  4  more  hours  to  keep  from  being  ill. 

INIost  addicts,  unless  they  are  dealers  or  have  some  other  source  of 
funds,  cannot  afford  to  get  high.  All  they  can  do  is  afford  to  get 
enough  heroin  to  keep  from  being  sick.  If  in  the  heroin  project 
addicts  are  not  given  enough  to  get  high,  they  will  gO'  out  and  sup- 
plement it  with  illegal  drugs  anyway. 

The  third  point  they  wanted  to  test  Avas  the  feasibility  of  trans- 
ferring an  addict  from  heroin  to  methadone  and  from  heroin  to  the 
best  available  narcotic  antagonist;  I  don't  know  why  that  was  put  in 
there  because  with  the  present  methadone  maintenance  program 
heroin  addicts  are  transferred  from  heroin  to  methadone  and  we 
know  this  can  be  clone  in  addicts  who  are  motivated  to  stop  using 
heroin,  and  also  that  the  drug- free  programs  have  addicts  detoxified 
or  go  cold  turkey  before  they  go  into  tlie  therapeutic  communities. 
This  has  been  done  thousands  of  times  in  both  instances. 

Mr.  Blaket.  I  take  it  you  are  suggesting  there  is  no  need  to  have 
heroin  maintenance  as  an  intermediate  stage,  but  you  need  onh'  have 
methadone  maintenance  and  then  a  drug-free  program? 

Dr.  Wesley.  Right. 

They  were  going  to  use  heroin  to  attract  addicts,  particularly 
younger  addicts  who  have  just  started  using  it.  They  are  young, 
agile,  healthy  and  they  are  able  to  steal  enough  tO'  get  what  they 
wanted.  They  actually  like  being  high  all  the  time.  Of  course,  if  you 
offered  them  free  heroin,  they  are  going  to  come  in  and  get  it.  but 
they  are  going  to  get  high  and  that  is  all  they  are  going  to  do.  They 
are  not  going  to  do  anything  else.  You  can  tell  them  to  come  back 
four  times  a  dav  to  get  herohi  and  thev  will  be  there. 


3213 

Mr.  Blakey.  Based  on  your  experience,  would  you  think  that  that 
kind  of  Jieroin  addict  would  move  into  a  methadone  maintenance 
program  ? 

Dr.  Wesley.  The  addict  wlio  will  go  into  the  methadone  mainte- 
nance programs  are  those  wlio  are  motivated.  We  do  not  go  out  and 
seek  addicts  to  come  to  methadone  maintenance.  The  only  addicts  in 
methadone  maintenance  are  those  who  have  applied  for  the  program 
and  who  are  on  the  waiting  list.  To  prove  that  they  are  motivated, 
in  tlie  Beth  Israel  program  90  percent  of  the  addicts  on  the  waiting 
list  can  be  found  after  a  year  to  enter  the  program. 

The  fourth  was  to  test  the  dynamics  of  addicts  and  the  natui'c  of 
drug  dependence,  does  a  person  use  heroin  to  avoid  withdrawal  or 
solely  to  get  high. 

I  mentioned  this  before.  I  don't  see  why  it  is  necessary  to  give 
addicts  heroin  to  test  the  dynamics  of  drug  dependence.  Of  course, 
addicts  use  heroin  to  get  high  initially  and  after  their  tolerance 
increases  they  use  heroin  to  avoid  withdrawal.  So  I  just  didn't  see 
why  they  want  to  test  that. 

The  greatest  laboratory  in  the  world  for  determining  the  dynam- 
ics of  addiction  and  the  nature  of  drug  dependence  is  in  Harlem.  If 
you  are  going  to  test  these  people,  they  should  be  tested  wdiere  the}' 
are  and  not  taken  out  of  their  environment  to  a  laboratory. 

Mr.  Blakey.  Doctor,  the  people  who  suggest  that  a  heroin  mainte- 
naiice  should  be  tested  generally  use  the  argument  of  less  accom- 
panying crime.  If  I  understand  your  testimony,  you  seem  to  be  say- 
ing that  the  environment  produced  by  the  use  of  heroi?i  in  Plarlem 
has  m^ore  dimensions  than  crime — it  affects  family  life ;  it  affects  the 
aspirations  of  the  people  who  use  it;  it  affects  the  aspirations  of  the 
people  around  them. 

I  wonder  if  3'ou  would  describe  tlie  noncrime  related  conditions 
that  heroin  produces  in  the  community. 

Dr.  Wesley.  In  the  community,  heroin  produces  an  attitude  of 
just  living  for  the  day,  having  a  good  time,  getting  high,  and  not 
taking  part  in  the  mainstream  of  life.  The  whole  thing  is  to  get 
high.  Getting  up  in  the  morning  and  find  something  to  get  high 
with.  If  you  don't  have  enough  money  to  get  heroin,  you  get  pot  or 
something  else. 

Mr.  Blakey.  AMiat  does  that  do  to  the  economic  life  of  the  com- 
munity ? 

Dr.  Wesley.  It  lowers  it  considerably.  If  you  would  just  think 
that  the  ones  wdio  are  doing  this  are  in  the  most  productive  age 
group,  from  ages  15  to  29,  or  even  to  35,  you  have  a  great  workforce 
lost  from  the  community.  A  lot  of  them  are  fatliers  which  means 
their  families  are  suffering,  the  kids  arc  suffering.  They  dropped  out 
of  school. 

Mr.  Blakey.  What  does  that  do  to  the  educational  life  of  the  com- 
munity? 

Dr.  Wesley.  It  does  the  same  thing.  It  loAvcrs  it.  Once  these  kids 
start  on  druffs,  even  smoking  pot  and  snorting  coke,  their  perform- 
ance drops  in  school  and  eventually  they  are  either  put  out  of  school 
or  they  leave  on  their  own. 

Mr.  Blakey.  What  does  it  do  to  the  cultural  life  of  the  commu- 
nitv? 
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Dr.  Wesley.  "V\nien  you  say  cultural,  what  do  you  mean  ? 

Mr.  Blakey.  ^Music.  art,  et  cetera. 

Dr.  Wesley.  The  cultural  life  in  a  drug  society  is  to  get  high  and 
have  a  good  time.  That  might  mean  dancing,  it  might  mean  listen- 
ing to  music.  But  as  far  as  going  to  concerts 

JNIr.  Blakey.  Is  it  consumption  or  it  is  production  ? 

Dr.  Wesley.  Consumption. 

Mr.  Blakey.  There  are  no  painters? 

Dr.  Wesley.  There  are  painters  and  I  know  them  but  once  they 
get  deep  into  the  stuff  they  stop  painting.  Initially,  when  they  are 
starting  this  thing,  they  might  snort  or  they  might  use  coke  and 
they  might  use  window  pane  or  sunshine,  LSD-type  drugs,  and  they 
might  get  inspirations  and  put  out  very  good  paintings. 

But  over  a  period  of  time,  that  does  not  continue. 

Mr.  Blakey.  How  about  music  ? 

Dr.  Wesley.  It  is  the  same  with  music.  This  has  happened,  as  you 
know,  to  some  of  our  jazz  greats  who  have  been  very,  very  inspired 
initially  with  the  type  of  psyche  they  get  under  the  influence  of 
drugs.  But  over  a  period  of  time  they  degenerate,  also. 

Mr.  Blakey.  How  about  writers? 

Dr.  Wesley.  Writers  I  don't  know  about.  I  couldn't  speak  about 
them. 

Mr.  Blakey.  I  take  it,  in  substance,  your  testimony  is  that  there 
may  be  a  short,  initial  brilliance  in  some  artistic  activity,  but  the 
prognostication  for  long-term  productivity  is  pretty  dismal? 

Dr.  Wesijey.  Yes. 

Senator  Hruska.  Doctor,  I  practiced  law  for  a  good  many  years, 
and  I  know  for  all  lawyers  and  all  students  of  the  law  there  is 
always  that  business  of  conflict  in  evidence.  I  tliink  we  have  demon- 
strated here  todaj'  sharp  and  180-degree  difference  in  opinion  and 
difference  in  professional  judgment. 

It  illustrates,  I  belie\'e,  the  difficulty  that  a  judge  has.  It  also 
illustrates  this  morning  the  difficulty  that  we  have  sometimes,  where 
several  alternatives  are  suggested. 

I  read  from  testimony  given  earlier  today :  "The  British  have 
proved  conclusively  the  heroin  addict  can  be  stabilized.  He  can  func- 
tion as  a  useful  individual  within  society.  The  idea  that  the  addict 
needs  more  and  more  heroin  to  become  higher  and  higher,  the  Brit- 
ish have  found,  is  a  myth." 

Figuratively  speaking,  that  is  on  the  one  liand.  Then  we  find  your 
testimonj',  in  which  you  say  among  other  things,  "An  addict  cannot 
be  offered  carefully  controlled  amounts  of  heroin.  His  tolerance  con- 
tinues to  mount.  And  if  he  does  not  get  enough  to  get  high,  he  will 
turn  to  the  street  to  purchase  supplemental  heroin." 

You  see,  we  cannot  live  Avith  both  of  those  testimonies. 

Dr.  Wesley.  I  would  say  not. 

Senator  Hruska.  We  have  to  make  a  choice.  I  don't  say  that  in 
criticism  of  either  of  the  witnesses  because  I  know  they  are  sincere, 
they  are  professional  people,  and  they  are  doing  their  very  best. 
They  cei'tainly  are  dedicated  people  or  they  wouldn't  be  engaged  in 
the  efforts  they  are  making. 

I  cite  it  only  to  give  an  example  of  some  of  the  difficulties  we 
sometimes  get  into  when  we  have  to  make  decisions. 
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Have  you  any  comments  on  that,  Mr.  Blakey?  At  one  time  you 
were  an  educator  and  j^ou  still  are.  What  do  you  think  of  a  situation 
like  this? 

Mr.  Blakey.  These  kinds  of  questions  in  our  society  have  tradi- 
tionally been  given  to  a  jury. 

Senator  Hruska.  And  we  often  do  that.  But  we  have  100  people 
on  our  jury  in  the  Senate  cluimber. 

]Mr.  Blaket.  Along  that  line,  Doctor,  let  me  ask  you  tliis  ques- 
tion :  A^liat  is  the  attitude  of  the  nonuser  in  Harlem  toward  the 
user?  I  take  it  that  is  the  best  jury  we  can  get  about  heroin  addicts 
or  heroin  use. 

Dr.  Wesley.  The  attitude  of  the  nonuser  in  Harlem  toward  the 
user  is  fright.  Thej^  are  afraid  of  them.  They  look  upon  them  as  ani- 
mals, I  would  say.  Even  at  Harlem  Hospital  where  we  see  between 
1.200  and  1,300,  maybe  sometimes  1,500  addicts  per  year  in  the  inpa- 
tient service,  and  10  to  20  times  that  many  in  the  outpatient  service, 
the  employees  have  definite  attitudes  towards  addicts. 

I  think  the  reason  for  this  is  because  everyone  in  Harlem  knows 
someone  who  has  been  victimized  one  way  or  another. 

Mr.  Blakey.  By  crime? 

Dr.  Wesley.  By  crime,  yes. 

Mr.  Blakey.  If  you  can  do  it,  would  you  comment  on  the  attitude, 
apart  from  crime?  I  take  it  when  you  say  people  are  fearful,  they 
are  fearful  primarily  for  their  own  person,  property  and  homes, 
being  victimized  by  crime. 

I  would  assume  that  in  a  heroin  maintenance  program  the  tend- 
ency to  commit  crime  would  be  lessened  or  eliminated.  I  was  asking, 
therefore,  the  broader  question.  What  is  the  attitude  of  the  people  of 
Harlem  towards  the  life  style  of  the  heroin  addict  and  the  impact  it 
has  upon  the  Harlem  community  ? 

If  you  had  to  make  tlie  liard  choice  between  a  relatively  drug-free 
and  a  relati^^ely  crime  free  Harlem,  which  do  you  think  the  people  of 
Harlem  would  take? 

Dr.  Wesley.  They  would  prefer  a  drug-free  society.  They  look 
upon  addiction  with  distaste.  If  you  talk  to  them,  they  would  say, 
"That  is  a  shame.  These  young  people  are  just  sitting  around  get- 
ting high  and  not  doing  anything." 

They  look  at  addicts  with  disgust.  Mothers  look  at  their  kids  with 
disgust  when  they  find  they  have  become  addicts.  The  only  ^yay  we 
can  sometimes  even  get  the  mothers  to  aid  the  kid  and  not  just 
throw  him  away  is  to  talk  to  them  and  to  explain  to  them  that  once 
an  addict  is  on  heroin  and  once  he  has  become  hooked,  it  is  out  of 
his  hands.  Even  though  he  wants  to  stop,  he  cannot  stop.  That  is  the 
viciousness  of  the  drug.  That  is  an  illness. 

Mr.  Blakey.  What  is  the  attitude  in  the  Harlem  community 
toward  the  pusher,  the  nonaddicted  pusher? 

Dr.  Wesley.  In  Harlem  we  don't  speak  of  pushers.  Most  of  the 
drugs  that  are  sold  there  on  the  level  I  know  about — I  know  there 
must  be  higher  ups  who  bring  it  from  Jersey  and  Yonkers — those  in 
the  community,  or  the  majority  of  them,  who  are  selling,  are  selling 
to  support  their  habit. 

]\Ir.  Blakey.  Let  me  focus  the  question  then  on  the  higher  level 
seller. 
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Dr.  Wesley.  When  wc  see  these  big  Cadillacs  and  Lincohis 
coming  in  through  streets  with  sti-angers  in  them  Ave  know  they  are 
not  from  Harlem  and  v;e  look  npon  them  with  distaste. 

Mr.  Blakey.  I  don't  v/ant  to  put  words  in  j^onr  moiitli  and  please 
resist  me  if  I  do  seem  to  be  doing  it. 

Would  it  be  fair  to  characterize  your  testimony  in  this  fashion: 
If  the  State  began  to  dispense  heroin,  would  the  attitude  of  disgust 
that  you  expressed  toward  the  Cadillac  from  Kew  Jersey  bringing 
heroin  into  Harlem  be  transferred  to,  I  guess  it  would  be,  a  black 
Chevrolet  or  Plymouth  that  would  be  part  of  a  Government  heroin 
program  ? 

Dr.  Wesley.  Yes,  it  would  be.  I  see  what  you  mean.  Speaking  of 
that,  you  know,  most  of  the  residents  of  Harlem  haven't  accepted 
methadone  as  therapy.  They  feel  with  methadone  that  the  addict  is 
still  being  given  narcotics  and  it  is  as  bad  to  be  addicted  to  metha- 
done as  it  is  to  be  addicted  to  heroin. 

I  can't,  by  any  stretch  of  the  imagination,  imagine  the  Harlem 
commimity  ever  accepting  heroin  maintenance  units  because  they 
know  what  happens  to  the  addict  on  heroin.  They  know  what  he  can 
and  cannot  do  from  experience.  They  know  if  there  are  heroin  clin- 
ics in  one  way  or  another,  kids  who  have  just  been  chipping  Avill  go 
to  the  clinic  and  become  confirmed  addicts.  They  would  never  accept 
heroin  maintenance,  the  communit}'  at  large,  even  on  an  experimen- 
tal basis. 

If  you  just  look  at  it,  you  Imow  that  if  heroin  is  made  available, 
people  are  going  to  get  it  who  shouldn't  have  it.  This  is  just  specula- 
tion, but  I  feel  that  the  number  of  addicts  will  increase  one  way  or 
another. 

You  say,  "We  will  avoid  this  b}'  having  the  addict  come  in  four 
times  a  day  for  his  dosage."  Okay,  but  some  person  who  maybe  has 
just  started,  and  this  might  be  2,000  and  3,000  kids  between  the  ages 
of  16  and  17  who  love  the  effect  of  heroin,  will  find  some  way  to  get 
to  this  clinic  and  become  confirmed  addicts.  I  think  in  this  way  you 
are  going  to  get  more  recruitment. 

Mr.  Blakey.  If  in  fact  a  heroin  maintenance  program  resulted  in 
the  expansion  of  heroin  use  in  Harlem,  what  would  that  do  to  the 
young  population  of  the  community  ? 

Dr.  Wesley.  It  would  make  them  unavailable  for  the  work 
market  and  the  mainstream  of  life  because,  as  I  said  before,  they 
will  not  function  on  heroin.  They  will  sit  around  and  wait  for  each 
dose.  I  might  also  mention  here  that  one  reason  for  this  is  that  I 
have  been  in  Harlem  for  about  6  years,  and  one  of  the  most  striking 
things  that  struck  me  when  I  went  to  Harlem  was  the  mmiber  of 
young  kids  between  the  ages  of  14  and  19  who  are  not  in  school,  who 
are  out  all  day,  who  you  can  see  shooting  up,  who  do  nothing  but 
hang  around  liquor  stores. 

As  I  got  deeper  i]ito  it  and  became  familiar  with  some  of  these 
kids,  I  found  that  they  were  very,  very  intelligent  people.  Later  on, 
the  Beth  Israel  statistics  proved  that  the  average  IQ  of  the  addict  is 
greater  than  that  of  the  general  population. 

Think  what  this  is  doing  to  us  as  a  body.  Think  of  the  great 
minds  that  we  are  missing  because  they  are  addicted  to  heroin  and 
are  unproductive  and  not  available  for  the  mainstream  of  life.  This 
is  one  reason  that  I  am  in  the  field  of  addiction  at  the  present  time. 
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Mr.  Blakey.  There  are  some  people  who  haA'e  suggested,  although 
the  statistics  are  in  some  dispute,  that  the  Black  people  in  this  coun- 
try have  over  the  past  10  years  made  some  gains  in  education  and 
employment  and  other  aspects  of  our  Nation's  life  as  a  community. 

"What  do  you  think  would  happen  to  those  gains  and  what  would 
be  the  prospects  for  future  gains — the  Black  community  helping 
itself — if  society  as  a  whole  were  to  adopt  a  heroin  maintenance  pro- 
gram ? 

Dr.  Wesley.  I  think  it  would  have  a  ver}^,  very  deleterious  effect 
in  general  on  the  progress.  In  fact,  it  is  already  having  it.  All  these 
young  people  seeking  drugs  and  doing  nothing  all  day  but  laying 
around  and  getting  high  and  having  a  good  time  would  be  produc- 
tive. They  have  good  brains.  If  they  used  them  to  further  them- 
selves, rather  than  to  be  cunning  and  conniving,  to  get  the  drug, 
then  I  think  we  as  a  race  would  move  ahead  much  faster.  Multiply 
this  by  tens  of  thousands  of  young,  bright  kids  who  are  on  the  stuff. 

Senator  Hkuska.  Thank  you  very  much,  Dr.  Wesley. 

In  further  reference  to  our  testimony  this  morning,  I  will  place  in 
the  record,  without  objection,  aii  article  from  The  Xew  York  Times 
of  April  20,  1970,  entitled  "Britain  Curbing  Legal-Heroin  System," 
and  excerpts  from  Report  of  the  Permanent  Subcommittee  on  Investi- 
gations on  ''Organized  Crime  and  Illicit  Traffic  in  Narcotics." 

[From  the  New  York  Times,  Monday,  Mar.  30,  1970] 

Britain  Curbing  Legal-Heroin   System 

(By  Ricluird  Severe) 

London — The  loiig-staufling  British  practice  of  giving-  free  and  legal  heroin 
to  addicts,  vs-hich  has  been  suggested  in  New  York  recently  as  a  solution  to  that 
city's  massive  narcotics  problem,  is  being  sharply  reduced  and  may  be  aliau- 
doned  in  its  present  form  as  unworkable. 

No  formal  announcement  of  policy  change  has  been  made  by  the  Home 
Office,  but  in  the  last  year  or  so  it  is  estimated  that  half  the  number  of  physi- 
cians licensed  to  prescribe  heroin  in  Government  clinics  have  either  cut  back 
sharply  on  doses  or  have  stopped  such  prescribing  entirely.  Of  the  3,000  known 
drug  addicts  in  England,  perhaps  2,500  take  heroin.  Three-quarters  of  the  ad- 
dicts live  in  the  London  area. 

The  British  system  has  been  closely  watched  since  it  began  in  the  nineteen- 
twenties.  Observers  in  Europe  and  America  for  years  have  felt  that  the  British 
were  able,  by  simply  being  sensible  and  humane,  to  control  a  problem  in  a  way 
that  law  enforcement  was  never  able  to. 

Drug  abuse  is  increasing  in  many  countries,  so  The  New  York  Times  studifd 
the  British  system  for  more  than  a  month  to  see  if  it  was,  in  fact,  living  up  to 
its  image.  The  evidence  strongly  suggests  that  it  is  not. 

Although  the  problem  in  Britain  is  tiny  compared  to  that  in  New  York  City, 
which  has  100,000  addicts,  the  inability  of  British  experts  to  solve  the  drug 
problem  here  has  serious  implications  on  both  sides  of  the  Atlantic. 

The  disturbing  truth,  according  to  the  Home  Office,  is  that  only  94  heroin 
addicts  were  known  to  the  Government  10  years  ago.  But  between  19G0  and 
1967.  the  number  of  recorded  new  addicts  doubled  every  16  months.  The  ad- 
dicts came  from  the  poor,  the  middle-class  and  the  rich ;  from  the  working 
class  and  the  lei.sure  class ;  from  the  unschooled  and  the  well  educated ;  from 
London  and  Manchester  and  Edinburgh  and  Dublin  and  even  the  so-called  new 
towns  that  were  supposed  to  have  abolished  big-city  ills. 

MORE  TEEN-AGERS  INVOLVED 

As  in  America,  more  and  more  recruits  to  the  drug  subculture  have  been 
teen-agei's.  The  proportion  of  addicts  known  to  the  Home  Office  under  the  age 
of  20  went  up  from  less  than  1  per  cent  in  1960  to  38  per  cent  in  1966,  the  last 
year  for  which  figures  are  available. 
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In  short,  the  British  system — wliicli  was  never  really  a  system  at  all,  but  a 
series  of  social  and  medical  responses  to  increasing  drug  abuse — is  now  grop- 
ing and  contused. 

The  morphine  users,  that  the  British  treated  so  successfully  in  the  nineteen- 
thirties  have  given  away  to  the  heroin  addicts  of  the  nineteen-sisties,  younger 
people  who  abused  the  system  that  tried  to  treat  them  with  a  maximum  of 
medical  expertise  and  a  minimum  of  moralizing  about  self-indulgence. 

Di*.  Peter  Chappie,  an  authority  on  addiction  who  operates  a  private  clinic 
for  addicts  in  London,  said,  "The  British  system  is  now  in  total  disarray.  We 
must  qualify  our  treatment  not  in  terms  of  the  gratification  of  the  addict." 

Dr.  I.  Pierce  James,  medical  officer  of  Brixton  Prison  and  a  researcher  into 
the  past  and  present  of  the  driig  phenomenon  here  and  abroad,  contended  that 
"the  British  system  .  .  .  which  for  decades  had  worked  so  well  as  to  become 
the  envy  of  other  countries,  became  responsible  for  the  heroin  epidemic  of  the 
early  nineteen-sixties." 

NEW  YORK  PKOPOSALS 

In  New  York,  there  have  been  several  proposals  in  recent  months  to  insti- 
tute the  legal  dispensing  of  heroin  as  a  way  to  cope  with  the  crime  and  vio- 
lence associated  with  drug  addiction.  Among  the  proponents  are  Paul  O'Dwyer, 
a  candidate  for  the  Democratic  nomination  for  the  United  States  Senate ; 
Howard  J.  Samuels,  a  candidate  for  the  Democratic  nomination  for  Governor ; 
Representative  Bertram  L.  Podell,  Democrat  of  Brooklyn,  and  Assemblyman 
Franz  S.  Leichter,  a  Manhattan  Democrat,  who  has  introduced  a  bill  that 
would  make  legal  heroin  available  to  addicts  in  state  clinics. 

Such  proposals  would  reverse  the  direction  of  United  States  policy,  which 
has  made  the  addiction  problem  the  province  of  police  and  the  courts  since 
World  War  I.  Physicians  were  all  but  ignored  in  framing  that  policy. 

In  1967,  New  York  State  established  a  Narcotic  Addiction  Control  Commis- 
sion, but  many  professional  employes  as  well  as  outside  experts  have  charged 
that  it  merely  warehouses  sick  people  and  does  little  to  probe  their  problems 
or  the  basic  causes  of  addiction.  New  York  City  now  has  a  plethora  of  pro- 
grams aimed  at  helping  addicts,  but  they  are  uncoordinated  and  apparently  in- 
adequate to  the  task. 

PUBLIC  BECOMES  IMPATIENT 

^Meanwhile  the  victimized  public  has  become  impatient  toward  drug  addic- 
tion, which  has  caused  social  upheaval,  decimated  families  and  entire 
neighborhoods,  diverted  thousands  of  law-enforcement  officials  and  cost 
hundreds  of  millions  of  dollars. 

As  a  result,  residents  in  some  New  York  City  neighliorhoods  have  resorted 
to  vigilante  violence  aimed  at  pushers  and  addicts  in  the  belief  that  notiiing 
else  will  work. 

One  program  that  has  produced  some  favorable,  although  controversial,  re- 
sults in  New  York  is  methadone,  a  synthetic  narcotic  that  is  also  addictive. 
But  if  given  in  sufficient  dosage,  it  blocks  the  hunger  for  heroin  in  some  ad- 
dicts. 

Sr'uie  physicians  in  London  are  trying  methadiaie.  too.  Dr.  Chappie  among 
them.  But  the  British  are  having  serious  problems  with  the  drug,  some  of 
which  they  believe  have  been  caused  by  the  legal  prescribing  of  heroin. 

Some  doctors  find  their  patients  simply  will  not  take  methadone  orally.  The 
reason  apparently  lies  in  a  peculiar  syndrome  that  develops  with  heroin  addic- 
tion— the  enjoyment  of  sticking  a  needle  into  the  body.  So  strong  is  the  ux'ge 
that  Dr.  Chappie  lets  his  new  patients  inject  methadone  for  a  week  or  so  be- 
fore trying  to  wean  them  to  straight  oral  doses. 

EUPHOKIA  PRODUCED 

But  many  addicts  insist  on  taking  methadone  with  needles.  Taken  this  way. 
methadone  offers  a  high  and  subsequent  euphoria  that,  according  to  the  jun- 
kies, is  almost  as  effective  as  that  offered  by  heroin. 

Since  1968.  private  practitioners  have  not  been  able  to  prescribe  heroin  here. 
It  is  available  only  in  government  clinics,  partly  because  a  few  doctors — for 
money  or  out  of  a  desire  to  be  humane — lavished  more  heroin  on  the  junkies 
than  they  could  possibly  have  used  themselves.  As  a  result,  many  junkies  had 
ample  reserves  to  "turn  on"  attracted  others  to  their  way  of  life. 

But  methadone  can  still  be  prescribed  by  a  doctor  in  his  private  practice 
and  sources  in  the  Home  Office  say  that  a  black  market  in  methadone  has 


3219 

boii'iiu  and  some  ijeople  buyiny  it  were  never  addicted  to  heroin  in  (he  fiist 
place. 

Thus.  Britain  lias  be.uun  to  see  the  development  of  a  new  kind  of  addict:  the 
methadone  .innk.v.  Home  Otfice  flgnres  indicate  tlie  pi'esence  of  1S2  new  metha- 
done .innkies  in  lUoS.  bringing  the  total  up  to  48G.  Some  medical  authorities 
believe  there  may  be  as  many  as  GOO  individuals  in  Britain  now  mainlining 
niethad<me. 


British  Are  Abandoning  Systiom  of  Legal  Heroin 

Because  the  supply  of  legal  heroin  has  been  reduced,  addicts  are  looking  to 
other  drugs  that  aie  even  more  deadly  in  some  respects  because  they  are  so 
completely  unsuitable  for  injection,  even  by  a  trained  physician.  The  current 
fad  among  junkies  who  gather  in  Picadilly  Circus  is  to  crush  a  barbiturate 
.sleeping  pill,  preferably  Nembutal,  into  a  vial  with  water  and  then  mainline 
the  mixture  into  a  vein  just  as  thej'  would  do  with  heroin. 

HUGE  SORES  DEVELOP 

But  oral  Nembutal  was  never  intended  for  injection  and  anyone  who  tries  it 
will  develop  huge  sores  the  size  of  golf  balls.  A  reporter  who  recently  spent  a 
dozen  nights  w'ith  the  Piccadilly  junkies  found  them  huddled  in  doorways, 
their  festering  needle  sores  wrapped  in  dirty  bandages,  talking  with  morbid 
fascination  about  their  afflictions  and  about  their  friends  who  had  tried  main- 
lining "sleepers"  (barbiturates)  and  died. 

Barbiturates,  a  physician  explained,  are  heavily  alkaline.  If  a  junky  inLsses 
his  vein  and  makes  only  a  subcutaneous  injection,  the  barbiturates  will  imme- 
diately begin  to  cause  an  abscess  under  the  skin.  And  because  the  sores  pro- 
duced are  not  caused  by  bacteria,  attempts  to  treat  them  with  antibiotics  are 
useless. 

But  an  addict  who  is  "lucky"  enough  to  hit  the  vein  cleanly  is  not  so  lucky 
after  all.  Barbiturates  frequently  cannot  be  carried  away  by  the  blood  fast 
enough  and,  even  after  a  single  injection,  a  vein  will  collapse,  impairing  circu- 
lation. 

But  in  their  uncontrollable  urge  to  continue  mainlining,  junkies  seek  new 
veins.  As  soon  as  they  find  one,  the  vein  collapses.  And  so  the  junkies  pursue 
even  the  tiniest  veins— one  most  people  don't  even  know  they  have — veins  be- 
tween the  fingers,  veins  between  the  toes,  veins  in  the  genitalia.  In  one  in- 
stance a  boy  tried  to  give  himself  a  needle  in  the  white  of  his  eye.  And  in  Pic- 
cadilly, the  junkies  talked  about  him.  Nobody  knew  where  he  was. 

SOME  GET  GANGRENE 

The  junkies  knew,  though,  that  they  were  fortunate  if  all  they  had  was  an 
ugly  wound.  Because  all  around  Picaddilly — in  the  tunnels  leading  to  the  Un- 
derground, in  the  coffee  bars,  in  the  back  alleys  of  Soho — there  were  junkies 
with  something  worse  :  gangrene. 

Doctors  cannot  agree  whether  the  gangrene  is  caused  by  a  characteristic  of 
the  baribturates  or  by  the  open  sores  not  being  kept  clean.  But  all  around  the 
West  End  one  sees  junkies  with  missing  toes  or  missing  fingers  or  with  the 
graying  flesh  that  signifies  an  amputation  is  imminent. 

Tommy,  who  was  30  years  old  but  looked  40,  had  already  lost  one  leg  in  an 
auto  accident.  A  couple  of  months  ago,  he  was  told  that  his  remaining  leg 
would  have  to  come  off.  He  had  tried  to  mainline  Nembutal  between  his  toes 
and  now  his  foot  was  turning  black. 

But  he  kept  putting  off  the  operation.  And  with  each  day,  the  gangrene 
spread  a  little  bit  farther.  "It  won't  be  too  bad,  you  know,"  he  said  to  a  visi- 
tor in  a  gentle  voice,  as  he  carfuUy  drew  pictures  of  horses  on  a  napkin.  "The 
doc  says  they  won't  have  to  take  too  much  off." 

Tonuny's  companion  was  Penny,  who  was  24  and  the  mother  of  tw'O  children. 
She  had  just  been  told  that  three  of  her  toes  might  have  to  come  off.  Penny  ex- 
plained that  she  had  started  on  heroin  when  she  was  IS  and  at  one  point  was 
taking  180  milligrams  a  day,  or  more  than  twice  the  average  dose  for  a  New 
York  addict.  But  her  clinic  had  stopped  giving  her  heroin  ;  so  she  was  mainlin- 
ing methadone  and  about  700  milligrams  of  barbiturates  a  day,  if  she  could 
get  the  pills. 
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"that   isa'^t   very   good"' 

"Yes,  love,  my  toes,"  she  said.  "I'll  admit  it,  I'm  hung  up  on  the  old  needle. 
But  you  see,  love,  all  the  veins  have  trombosed  on  me  and  I  can't  really  get  a 
vein  any  more  and  that  isn't  very  good,  is  it?" 

There  was  blood  on  her  blouse  and  on  her  hands  from  her  last  fix.  Although 
she  was  going  to  lose  three  toes,  she  was  mainlining  between  the  toes  that  had 
not  yet  become  infected. 

"And  him,"  she  said,  pointing  to  Tommy,  "he's  super.  He's  looking  after  me 
till  my  hubby  gets  out  of  .iail."  She  explained  that  her  husband  had  been 
jailed  for  illegal  possession  of  pethidine,  a  synthetic  narcotic. 

"What  a  day  it  will  be  when  he  gets  out,"  she  said.  "He's  got  450  ampules 
of  methedrine  hid  away  someplace  but  he  won't  even  tell  me  where  it  is." 
Methadrine  is  a  stimulant  in  the  amphetamine  group  for  which  there  was  a 
big  fad  two  years  ago.  The  British  all  but  removed  it  from  the  country's  phar- 
macopoeia and  the  jundies  then  moved  to  barbiturates. 

A  constable  came  by  and  struck  up  a  conversation  that  seemed  to  typify  the 
relationship  between  the  police  and  the  addicts  in  England. 

"How  ya  doing,  Tommy?"  the  constable  asked. 

"I'm  doin'  fine,"  Tommy  said. 

"Hovi's  the  leg?'' 

"I  dunno.  The  doc's  supposed  to  tell  me.' 

"What  are  you  going  to  do  when  you  get  out?" 

"I  dunno." 

SPEECH  IS  BLURRED 

Penny  then  tried  to  touch  the  constable's  helmet  strap.  He  backed  away. 
"Here,  now,"  he  said. 

"You  look  so  uncomfortable  with  that  strap  under  your  chin."  Penny  said  in 
the  blurred  speech  reminiscent  of  alcoholic  intoxication,  common  to  all  barbi- 
turate users. 

"Watch  yourself,"  said  the  con.stable  sternly,  moving  away. 

"You  see  that  fellow,"  Tonmiy  said.  E  gave  Penny  all  the  silver  in  his 
pockets  two  Christmases  ago.  "  'E's  a  good  chap." 

When  the  constable  was  asked  about  it,  he  snapped  :  "I  don't  talk  to  press. 
Push  off." 

Ever.v  few  minutes  someone  would  come  up  and  offer  to  buy  or  sell  "sleep- 
ers." Several  drug  seekers  were  "skin  heads"  from  East  London — working-class 
young  men  who  shave  their  heads  to  show  their  contempt  for  hippies  but  who 
share  the  hippy  longing  for  drugs. 

Penny  had  not  eaten  all  day.  She  stumbled  across  Picadilly  Circus,  Tommy 
helping  her  as  he  balanced  himself  on  his  crutches,  and  they  ate  pasties  in 
Pronto,  a  coffee  bar  on  Picadilly  that  sells  steak  sandwiches  for  48  cents. 

I'enny  was  too  intoxicated  to  notice,  but  Tommy  bought  her  a  hamburger 
and  slipped  it  into  her  coat  pocket  so  she'd  have  something  Id  eat  the  next 
morning,  when  she  woke  up  in  the  hotel  where  she  was  staying  in  Lambeth. 

Then  Tommy  put  her  on  a  train  for  home.  Penny  kissed  everybody  good- 
night and  said,  "It's  good  to  have  a  friend." 

"Take  care,"  Tommy  said.  Then  someone  else  said,  "Don't  Penny  have  a  nice 
accent?" 

"Oh,  yes."  said  another,  "Penny's  from  Eastbourne.  Middle  class. 

Penny  typifies  some  of  the  problems  the  British  have  encountered  in  their 
legal  heroin  i.rogram.  Based  on  interviews  with  physicians,  addicts  and  many 
of  the  nation's  most  knowledgeable  workers  in  the  drug  field,  the  major  prob- 
lems include  the  following : 

In  the  last  10  years,  a  new  kind  of  addict — young,  alienated  from  society 
and  seeking  the  company  of  other  addicts — has  appeared  on  the  London  scene, 
just  as  he  has  in  New  York.  Unlike  his  counterpart  of  more  than  a  decade 
ago,  most  of  whom  were  women  over  50  who  were  hooked  on  morphine  in  the 
hospital,  the  new  addict  has  invariably  tried  to  get  more  durgs  than  he  can 
possibly  use.  If  a  doctor  accedes  to  his  requests,  he  sells  drugs  to  other  jun- 
kies or  "turns  on"  nonaddicts  attracted  to  his  style  of  living.  Dr.  Thomas  Bew- 
ley  of  Tooting  Bee  Hospital  says  the  addict  does  this  not  out  of  malice  but  (uit 
of  the  desire  to  share  what  he  regards  as  a  good  thing. 
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QUANTITY   UNCEHTAIN 

Physicians  liave  been  unable  to  determine  liow  mucli  an  addict  really  needs. 
A  reporter  found  one  addict,  for  example,  who  had  a  Government  prescription 
for  1,000  niiligrams  a  day  of  heroin  and  cocaine,  at  least  16  times  the  average 
dose  in  Britain  and  enough  to  kill  an  entire  ward  of  American  addicts.  The 
addict.  Bill  Arnold,  45,  contended  that  he  was  not  getting  enough  and  com- 
plained :  "They're  trying  to  kill  me.  I  get  drunk  every  goddam  day.  1  got  to 
have  my  medicine,"  Dr.  Bewley  refers  to  the  pre.scription  process  as  "judicious 
guesswork  and  bizarre  haggling."  If  too  much  is  given,  death  from  overdose 
results  and  Dr.  Bewley  estimated  recently  that  British  addicts  had  a  death 
rate  of  twice  that  of  American  addicts.  If  too  little  is  given,  the  legal  i)rogram 
becomes  a  shambles  as  addicts  seek  black-market  heroin  and  other  drugs. 

Many  Britisli  physicians  have  come  to  believe  that  dispensing  heroin  is  in- 
compatible with  trying  to  offer  addicts  psychotherapy.  The  basis  of  a  psychiat- 
ric api)roach,  they  say.  slioukl  be  to  help  the  addict  come  to  grips  with  reality, 
sometliing  he  can  never  do  if  he  is  in  a  perpetual  state  of  euphoria. 

REMOVAL  FROM  SOCIETY 

The  active  addict,  no  matter  where  or  hov/  he  gets  his  drugs,,  tends  to  at- 
tract young  people  who  believe  that  the  life  style  of  a  drug  addict  is  a  dashing 
and  attractive  form  of  antiauthoritarian  expression.  Some  doctors  contend  that 
if  an  addict  is  incurable  and  must  be  given  drugs,  he  must  also  be  removed 
from  nonaddicted  society.  "It  is  a  disease,"  said  Prof.  Francis  E.  Camps  of 
Loudon  Hosi)itars  School  of  Forensic  Medicine,  "transmitted  psychologically. 
They  must  be  isolated  if  we  are  to  survive  this." 

More  doctors  are  raising  questions  about  the  ethics  of  supplying  addicts 
with  drugs.  "Our  aim  must  be  to  get  them  off  all  injections,"  .said  Dr.  Chappie, 
wh'o  tried  to  cut  back  on  the  methadone  he  gives  his  patients  after  six  months. 
Dr.  James  likens  heroin  maintenance  to  "giving  an  alcoholic  two  bottles  of 
v.'hiskey  a  day — with  vitamin  B-12  added,  of  course." 

The  British  drug  problem  has  a  dramatic  and  not  fully  explained  difference 
compared  to  its  American  counterpart.  The  "coloreds"  in  Britain,  many  of 
whom  are  heavy  users  of  hashish,  are  simply  not  taking  drugs  intravenously 
in  significant  numbers. 

MOST  ADDICTS  ARE  WHITE 

Brixton  Prison's  Dr.  James  concludes  from  his  research  that  the  coloreds  in 
Britain — this  includes  Indians,  Pakistanis,  black  Africans  and  West  Indians — 
account  for  less  than  3  per  cent  of  the  total  number  of  addicts  and  that  four- 
fifths  of  the  addicts  are  whites  who  were  born  here. 

However,  the  Irish  and  the  Scots — two  groups  that  previously  limited  their 
drug  use  to  alcohol — ^are  showing  signs  of  moving  to  lieroin  and  other  drugs 
administered  by  hypodermic  needle. 

In  a  recent  study  of  200  addicts  remanded  to  Brixton  Prison,  Dr.  James 
found  only  a  single  Jamaican  and  a  single  Indian,  but  31  Irish  and  21  Scots. 
All  the  Iri.sli  and  all  but  four  of  the  Scots  had  become  addicted  after  moving 
to  London. 

As  the  amount  of  Government  heroin  has  dwindled,  black-market  heroin, 
originating  in  China  and  smuggled  through  Honk  Kong,  is  appearing  in  Lon- 
don's West  End.  It  is  called  red  chicken  and  the  price  has  risen  in  the  last 
eisiir  rtvtnths  from  ,$2.40  for  60  milligram      <  nch  as  $14.40  (60  milligrams 

in  New  York  would  cost  about  $20). 

Although  Scotland  Yard  is  worried  that  the  price  is  now  profitable  enough 
to  encourage  organized  large-scale  smuggling,  officials  say  tliey  have  not  seen 
evidence  of  it  as  yet.  "I  guess  there's  still  more  money  to  be  made  in  New 
York,"  one  ofiicial  said. 

Despite  the  growth  of  drug  abuse  in  Britain,  many  in  both  government  and 
medicine  believe  that  Britain  will  never  see  the  advent  of  an  Ameriep.Ti-style 
crisis. 

They  tend  to  view  British  drug  addicts  as  "lacking  character"  and  renson 
tlmt  if  they  were  members  of  proi)er  British  families,  they  would  not  be  in 
trouble. 

One  high  source  in  the  Home  Office  expressed  the  belief  that  American  ad- 
dicts were  similarly  defective.  He  explained  that  he  had  never  seen  clinical 
proof  tliat  young  people  within  the  parameters  of  "normal"  were  experiment- 
ing with  drugs. 
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SEVERAL  PHYSICIANS  DISAGREE 

But  Dr.  Chappie  and  several  other  physiciaos  disagree  with  this  view.  He 
believes  that  as  addiction  spreads,  more  and  more  people  tend  to  get  drawn 
into  it.  "I  think  it  is  perfectly  self-deceptive  to  say  otherwise,"  Dr.  Chappie 
said.  "I've  seen  young  addicts  in  Los  Angeles  and  I've  seen  them  here  and  I 
tell  you,  they  are  the  same  people." 

One  addict  who  could  have  come  from  Westchester  and  qualified  as  "nor- 
mal" was  Cathy. 

Green-eyed  and  20  years  old,  she  had  a  soft,  disarming  Scottish  burr  from 
her  native  Edinburgh.  Her  mother  was  dead  and  her  father  had  moved  to 
Dublin.  Mary  said  she  had  fled  to  London  in  December  after  walking  into  her 
Edinburgh  flat  one  evening  and  discovering  the  boy  she  was  going  to  marry 
was  having  a  homosexual  relationship.  "I  could  have  competed  with  another 
woman,  1  think,"  she  said  "But  not  a  man." 

By  mid-February  she  was  still  jobless  and  drifting,  and  she  had  been  on 
heroin  for  five  weeks.  She  had  injected  10  milligrams  of  heroin  into  her  left 
arm  30  minutes  before  she  walked  into  Piccadilly  Circus,  seemingly  unper- 
turbed by  the  cold  wind  that  exit  through  lier  light  jacket. 

"Do  you  think  I'm  mad?"  she  asked  a  stranger.  "Sometimes  I  think  I  am 
quite  mad.  This  is  all  terribly  destructive,  you  know." 

"ADDICTIVE    personality" 

"You  see,"  she  went  on,  "I'm  not  addicted  but  I  have  an  addictive  personal- 
ity." She  rubbed  her  face  and  her  arms.  "Heroin,"  she  said.  "Such  a  marvelous 
itch.  Better  than  sex,  you  know.  Are  you  one  of  us?" 

She  didn't  seem  to  mind  when  the  stranger  said  he  was  not. 

Cathy  was  not  hungry  but  said  .she  would  like  an  orange  soda.  She  was  es- 
corted to  a  delicatessen  on  Great  "Windmill  Street,  two  blocks  from  Piccadilly, 
but  before  she  could  order  anything,  she  rushed  out  into  the  street  and  began 
to  vomit. 

"Don't  be  concerned,"  said  a  ycsung  man  wiio  knew  Cathy.  "You  see.  she's 
still  on  the  virgin  high.  It  might  be  hard  for  you  to  understand,  but  vomiting 
at  this  stage  of  the  game  is  nice." 

"Why  is  that?" 

"Because  it  means  for  one  thing  that  she  really  isn't  addicted.  Her  body  is 
still  reacting.  It  is  a  wonderful  thing  to  have  your  body  remind  you  that  you 
aren't  hooked.  But  there's  another  thing,  too ;  it  is  a  cerebral  vomiting.  It's 
hard  to  explain  to  you,  but  it  is  an  effortless  thing  that  comes  from  the  brain 
and  it .  .  .  well,  it  feels  good.  I  don't  know  how  else  to  explain  it." 

Cathy's  friend  thought  for  a  moment,  then  added :  "She's  been  on  the  stuff 
for  five  weeks,  of  course,  and  I'm  rather  surprised  that  she's  still  vomiting. 
That'll  stop  soon." 

"Then  what  happens?" 

"Then  she's  hooked." 

"You  see?"  Cathy  said  as  she  walked  into  the  delicatessen.  "I  have  an  addic- 
tive personality  but  I'm  not  addicted." 

Cathy  was  asked  what  it  would  take  to  get  her  to  stop  taking  heroin.  She 
laughed  the  question  off.  "Why  should  you  care  about  me?"  she  replied.  "I 
don't  care  about  myself." 

"getting  pretty  tough" 

Cathy  was  asked  if  she  planned  to  become  a  registered  addict.  She  was  not 
sure  that  she  could.  "They're  getting  pretty  tough,"  she  said,  in  reference  to 
what  the  junkies  regard  as  a  growing  reluctance  on  the  part  of  clinics  to  ac- 
cept new  addicts  for  heroin  maintenance. 

What  would  she  do  when  the  shot  wore  off?  "I'll  get  another  one,"  she  said. 
She  was  asked  how. 

"Well,  I've  thought  about  it,  I've  thought  about  it  a  great  deal,"  she  said.  "I 
suppose  I'll  start  sleeping  around  for  money.  I'd  rather  not  do  it,  but  I  don't 
have  much  choice,  do  I?" 

"Heroin  is  that  important  to  you?" 

"Right  now,  it's  all  my  answers." 

Cathy  walked  back  toward  Picadilly,  "I  love  London,"  she  said.  "Simply 
smashing.  Have  you  been  to  the  Tate?  Lots  of  good  things  there.  Do  you  like 
the  ballet?  We  have  splendid  ballet.  And  the  music;  so  much  music.  A  lovely 
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city,  really.  But  you  should  have  come  in  the  summer.  Everything  is  so  open 
then  and  then  people  are  so  lovely  and  friendly.  Everything's  all  gray  and  shut 
in  now.  But  the  summers  are  smashing." 

A  friend  of  Cathy's  named  Steve  was  busy  selling  hlackmarket  methadone 
and  barbiturates  in  Picadilly  so  he  could  get  the  money  to  buy  black  market 
heroin  to  supplement  what  the  Goverinnent  was  giving  him.  ("athy  said  she 
I)lanned  to  spend  the  night  in  Steve's  apartment  but  quickly  added  :  "He  won't 
trying  anything.  You  know.  He's  a  junky." 


Rise  i:^  Addiction,  1960-68 

This  table,  based  on  data  supplied  by  the  Home  Office,  shows  how  Britain's 
drug  problem  grew  during  the  nineteen-sixties.  It  does  not  include  addicts  who 
were  taking  illicit  heroin  and  thus  were  not  on  any  pharmacist's  prescription 
list.  Nor  does  it  include  data  on  those  who  may  be  using  barbiturates  or  am- 
phetamines : 


Drugs  used 

Doctor 

Total 

an'i 
nurse 

addicts 

Metha- 

Year 

kno.vn 

Morphine 

Heroin 

Cocaine 

Pothidins 

done 

addicts 

Male 

Female 

1960 

437 

177 

94 

52 

95 

68 

63 

195 

242 

1961... _ 

470 

168 

132 

84 

105 

59 

61 

223 

247 

1962 

532 

157 

175 

112 

112 

54 

57 

262 

270 

1963 

635 

172 

237 

171 

123 

59 

56 

339 

296 

1964 

753 

174 

342 

211 

128 

62 

58 

409 

344 

1955_..- 

927 

160 

521 

311 

102 

72 

45 

558 

369 

1956.__,_ 

1,349 

157 

899 

441 

123 

156 

54 

886 

463 

1967 

1,729 

158 

1,299 

462 

112 

243 

56 

1,262 

467 

1968.... 

2,782 

198 

2,240 

564 

120 

485 

43 

2,161 
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Findings  in  Drug  Deaths 

As  the  nature  of  drug  use  unfolds  in  London's  morgues,  the  results  of  autop- 
sies are  dispelling  some  popular  myths  held  about  addicts. 

Among  other  things,  it  is  clear  that  methadone  is  being  abused.  It  is  equally 
clear  that  heroin  users  can  be  heavy  drinkers  and  vice  versa.  And  it  shows 
that  drug  abusers  are  injecting  into  their  bodies  almost  anything  they  can  get 
their  hands  on,  as  fast  as  they  can. 

Here  are  results  of  autopsies  conducted  on  six  representative  addicts  at  Lon- 
don Hospital,  as  reported  by  Dr.  Ann  Robinson  and  Dr.  Faith  M.  Williams : 


Age  Cause  of  death  Drugs  found  in  body 

^rf" Acute  methadone  poisoning Methadone,  alcohol,  amphetamine. 

2  0 Methadone  overdose _  Methadone,  methylamphetamine. 

28 Barbiturate  ana  morphine  poisoning Morphine,  alcohol,  cocaine,  and  various  barbiturates. 

24 Barbiturate  and  alcohol  poisoning Barbiturates  and  alcohol. 

28. Inhalation  oi  vomit  after  injection  of  heroin  and  Metnadone,  inethylanphetamine  (cocaine  and  heroin 

cocaine.  in  blood  in  syringe). 

22 Acute  narcotic  poisoning _ Methadone,    amphetamine,    morphine,    barbiturate. 

[Excerpts  from  S.  Kept.  72,  Committee  on  Government  Operations,  U.S.  Senate  (1965)] 
Organized  Crime  and  Illicit  Traffic  in  Narcotics 


Part  3 

the  treatment  and  rehabilitation  of  narcotic  addicts 

The  GharactcrisUcs  of  addiction 

The  narcotic  addict  in  our  society  is  located  primarily  in  major  metropolitan 
areas  where  narcotic  drugs  are  more  plentiful  on  the  illicit  market  and  where 
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tlie  socio-economic  factors  that  influence  addiction  are  most  strongly  repre- 
sented. Moreover,  addiction  is  largely  confined  to  limited  areas  of  the  cities  in- 
volved, according  to  Dr.  Dale  C.  Cameron,  chairman  of  the  American  Medical 
Association's  Committee  on  Alcoholism  and  Addiction.  Dr.  Cameron  stated  that 
the  areas  where  addiction  is  most  prevalent  are  those  with  lowest  income,  poor- 
est housing,  most  unstable  family  structures,  and  the  highest  delinquency 
rates. 

In  addition  to  the  socio-economic  factors,  he  testified  there  are  usually  very 
important  psychiatric  factors  as  well.  It  is  generally  agreed  that  addicts  have 
personality  aberrations  and  that  these  characteristics  importantly  affect  the 
genesis  of  addiction,  its  maintenance,  and  the  propensity  to  relapse  after  treat- 
ment. 

The  development  of  addiction  usually  involves  an  unstable  per.sonality  plus 
introduction  to  narcotics.  The  drugs  must  fall  on  "fertile  soil."  Dr.  Cameron 
staled  that  most  addicts,  other  than  those  imavoidably  addicted  through  medi- 
cation, suffer  from  character  disorders,  inadequate  personalities,  and  various 
types  of  neuroses.  For  these  persons,  he  testified,  narcotics  seem  to.  be  used  as 
a  "crutch"  or  a  "solution"  for  meeting  life's  problems. 

Dr.  Herbert  A.  Raskin,  of  Wayne  State  University  in  Detroit,  told  the  sub- 
committee that  addiction  invariably  reflects  some  form  of  underlying  mental 
disorder.  "The  addict  is  a  person  suffering  from  a  serious  mental  or  emotional 
disturbance,"  he  stated,  "and  manifests  this  disturbance  in  great  part  through 
his  cravings  for  and  his  relationship  to  the  drug  *  *  *.  Addiction  will  be  seen 
to  operate  in  dealing  with  anxiety,  guilt,  aggression,  inadequacy,  depression, 
sexual  urges,  perversions,  physical  pain,  psyclioses,  neuro.ses,  and  character 
problems." 

Dr.  Harris  Isbell,  director  of  the  U.S.  Public  Health  Service  Hospital  in 
Lexington,  Ky.,  described  the  American  narcotic  addict  generally  as  a  person 
who  dees  not  subscribe  to  the  usual  mores  and  morals  of  the  majority  of  his 
fellow  men.  Dr.  Isbell  said  that  the  addict  is  unable  to  assess  the  probable  re- 
sults of  his  actions.  "The  p.sychiatric  histories  of  most  U.S.  addicts  reveal  deep 
social,  familial,  and  behavioral  pathology  wliich  antedate  the  beginning  of  drug 
use  by  many  years."  ilost  addicts.  Dr.  Isbell  stated,  have  little  education,  few 
skills,  and  scarcely  any  motivation  tovrard  achievement. 

Dr.  Cameron  identified  thret^  characteristics  that  must  be  considered  in  the 
study  of  addiction :  psychological  dependence,  tolerance,  and  physical  depend- 
ence. 

Fsychological  dependence 

Psychological  dependence  is  the  "crutch"  factor,  by  which  the  addict  is  led 
to  seek  a  sense  of  elation  or  well-being  greater  than  normally  experienced. 
This  sense  of  euphoria,  while  initially  influencing  a  person  toward  addiction, 
tends  to  be  lost  as  addiction  progresses,  whereupon  the  addict  continues  to  use 
drugs  in  an  eft"ort  to  avoid  ten.sions.  The  intensity  of  the  desire  for  "relief"  or 
euphoria  frequently  becomes  an  acute  craving  that  the  addict  feels  must  be 
satisfied  by  drug.s.  Without  the  psychological  drive  or  "need^"  Dr.  Cameron 
said,  there  would  be  little  if  any  addiction  to  narcotics. 

Tolerance 

The  tolerance  factor  is  vilul  to  any  con.sideration  of  narcotic  addiction,  and 
it  will  be  discussed  later  in  this  report  in  connection  with  "ambulatoi-y  mainte- 
nance" of  addicts.  Tolerance  is  the  effect  developed  when,  as  an  addict  contin- 
ues to  use  a  particular  addictive  drug,  its  effectiveness  for  him  diminishes  pro- 
gressively and  he  craves  an  ever-increasing  dosage  to  give  him  the  euphoric 
effect  he  desires  and  to  support  his  physiological  dependence  upon  the  drug. 
Dr.  Cameron,  among  many  other  authorities,  does  not  think  it  feasible  to  try 
to  maintain  an  addict  on  a  stabilized  dosage  in  an  uncontrolled  setting,  since 
most  addicts  will  tend  to  increase  their  dosages  if  they  can  get  the  drugs.  The 
tolerance  factor  continues  to  build  until  the  addict  has  developed  a  tolerance 
of  "unbelievable  capacity,"  enabling  him  to  take  dosages  of  narcotics  which 
wou''d  kill  a  nontolerant  person.  "I  thiidc  the  largest  habit  of  any  addict  I  ever 
cared  for,"  said  Dr.  Cameron,  "was  64  grains  of  medical  morphine  a  day." 

Phij^icnl  dependence 

The  final  characteristic  of  addiction,  physical  dependence,  dictates  continu- 
ous use  of  the  addictive  drug  to  give  the  addict  "normal"  psychological  bal- 
ance and  to  avoid  the  actual  physical  illness  that  is  known  as  the  abstinence 
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symlrdine.  Dr.  Cameron  and  other  svitnesses  pointed  out  that  withdrawal  of 
narcotics  these  days  is  a  relatively  simple  matter  of  medical  treatment  in  a 
drug-free  environment  and  can  be  aecomplislied  usually  with  minimal  discom- 
fort to  the  patient.  The  ease  of  withdrawal  is  primarily  due  to  the  fact  estab- 
lished by  several  witnesses  that  the  potency  of  the  heroin  now  available  to 
most  addicts  is  greatly  reduced  by  adulteration  in  the  distribution  processes, 
frecpiently  to  one-twentietli  of  the  heroin's  original  strength,  ;,nd  therefore  the 
majority  of  addicts  have  less  severe  habits,  even  though  they  may  believe  that 
they  are  heavily  addicted.  The  reduced  strength  of  the  heroin  available  for 
distribution  can  be  attributed  to  the  strict  enforcement  of  narcotic  laws  during 
the  past  decade,  which  b;i<  severely  veslrided  Ibe  supplies  on  llie  illii-it  mar- 
ketplace. 

With  (Iran- III  procedure 

The  withdrawal  procedure  is  usually  made  relatively  painless  by  the  appro- 
priate use  of  otlier  medication.  Dr.  Cameron  emphasized  that  the  old-fashioned 
"cold  turkey  treatment"  of  absolute  proliibition  of  drugs  is  a  needlessly  agoniz- 
ing process  for  a  person  with  a  relatively  severe  hal)it,  and  it  is  no  longer 
practiced  by  medical  authorities  who  instead  treat  the  patient  witii  the  syn- 
thetic drug  methadone. 

Deadly  overdosages 

It  was  also  pointed  out  by  Dr.  Cameron  and  Mr.  O'CarroU  of  the  Bureau  of 
Narcotics  that  occasionally  an  addict  with  a  habit  geared  to  heroin  of  low 
strengtii  may  by  accident  or  ignorance  inject  a  quantity  of  highly  potent  her- 
oin into  his  veins,  causing  death  to  the  addict.  A  well-publicized  case  in  recent 
years  was  that  of  a  professional  football  player  in  Baltimore,  who  was  killed 
by  an  injection  of  high  strength  heroin  for  which  he  had  no  tolerance.  Statis- 
tics of  the  New  York  City  Department  of  Health  (p.  1223)  show  that  in  1961 
in  New  York  County  there  were  311  deaths  from  overdoses  of  narcotics ;  in 
1962,  there  were  172,  and  in  1963,  242  deaths  were  attributed  to  overdoses  or 
some  form  of  anaphylactic  shock. 

Addict  behavior 

Witnesses  before  the  subcommittee  generally  agreed,  contrary  to  widely  held 
mLsconceptions  of  addicts'  behavioi",  that  the  narcotic  addict,  if  adequately  sup- 
plied with  the  heroin  to  satisfy  his  psychological  craving  as  well  as  to  avoid 
the  physical  discomfort  associated  with  narcotic  withdrawal,  tends  to  be  rela- 
tively tranquil  and  placid  in  his  behavior.  However,  very  few  addicts  can  read- 
ily ol)tain  the  drugs  they  require.  Narcotics  are  always  in  relatively  short  sup- 
ply and  are  always  high  priced.  r^Ioreover,  most  addicts  are  subject  to  the 
same  deprivations  and  inadetiuacies  of  their  socio-economic  and  psychiatric 
backgrounds  which  initially  impelled  them  to  addiction,  and  they  therefore 
lack  the  resources  that  would  enable  them  to  supp-ort  a  costly  drug  haliit.  The 
tendency  of  the  majority  of  addicts  who  need  money  for  dx-ugs  is  to  turn  to 
criminal  activities  with  which  most  of  them  untortmiately  are  already  famil- 
iar. 

The  addict  in  society. 

In  spite  of  the  evident  proclivity  of  addicts  toward  crime,  any  conclusion 
that  the  addiction  in  itself  is  the  governing  factor  leading  to  criminal  acts 
would  be  erroneous.  The  hard  facts  of  the  matter  ai'e  made  clear  in  various 
studies  of  thoii.sands  of  persons  who  have  been  arrested  for  narcotic  violati(Uis. 
The  Federal  Bureau  of  Investigation  reported  in  June  of  1964  upon  a  review 
of  more  than  6.000  individual  criminal  recoj'ds  of  persons  who  had  been  ar- 
rested at  least  twice  and  had  at  least  one  narcotic  violation  charge.  The  report 
stated  that  73  percent  of  these  narcotic  offenders  were  arrested  on  some  other 
criminal  charge  prior  to  the  first  arrest  for  a  narcotic  drug  violation. 

Similar  studies  made  in  specific  areas  tliat  have  heavy  addiction  rates  show 
even  higher  perc*entages.  George  N.  Belk,  District  Sujiervisor  of  the  Bureau  of 
Narcotics  in  New  York  City,  testified  upon  a  study  he  conducted  of  cases  in- 
volving 200  persons  indicted  in  New  Jersey  for  narcotic  law  violations.  Among 
the  addicts  examined.  77.2  percent  had  nonnarcotic  criminal  records  prior  to 
addiction.  Commissioner  (Jiordano  cited  a  California  report  that  found  77  per- 
cen'"  of  the  addicts  arrested  had  had  noiuiarcotic  criminal  records  prior  to 
their  addiction.  In  sujiplementary  testimony,  John  E.  Storer  of  the  Ciilifornia 
Bursau  of  Narcotic  Enforcement  rcDorted  to  the  subcommittee  that  his  orsini- 
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zation's  records  indicate  tliat  97  percent  of  all  drug  offenders  arrested  "*  *  * 
were  in  trouble  with  the  law  and  were  antisocial  before  they  became  addicts." 

Faced  with  the  need  for  money  to  purchase  narcotics,  therefore,  the  addicts 
in  large  numbers  turn  to  crime.  A  review  of  the  statistics  in  the  field  of  law 
enforcement  concerning  narcotic  addicts  shows  startling  evidence  of  the  rela- 
tionship between  crime  and  narcotic  addiction.  For  example,  the  FBI  report 
cited  above  shows  35,400  arrests  in  the  United  States  for  narcotic  law  viola- 
tions in  1963.  It  should  be  remembered  that  the  Bureau  of  Narcotics  estimates 
a  total  of  60,000  r.d  licts  in  the  Nation,  and  has  recorded  48,535  active  addicts 
in  its  central  index.  The  FBI  also  studied  the  criminal  careers  of  1.000  nar- 
cotic offenders  identified  as  addicts,  and  found  that  these  men  averaged  11  ar- 
rests for  criminal  acts  during  their  lawless  careers. 

In  New  York  City  in  1963,  there  were  206,240  arrests  for  all  crimes,  among 
the  city's  population  of  approximately  7,800,000  persons.  Inspector  McCormack 
of  the  New  York  Police  Department  testified  that  14,345  of  the  persons  ar- 
rested were  identified  as  drug  users,  mainly  by  their  own  statements,  out  of 
the  city's  estimated  total  addict  population  of  22,886.  Similar  heavy  arrest  rec- 
ords have  been  compiled  by  addicts  in  other  narcotic  problem  areas  like  Los 
Angeles  and  Chicago. 

Relation  of  the  incidence  of  narcotic  addiction  to  the  incidence  of  major 
crime  was  stressed  in  a  colloquy  between  Senator  Javits  and  Inspector  Mc- 
Cormack : 

Senator  Javits.  I  would  state  to  the  Chair  authoritatively,  because  it 
has  been  stated  to  me  by  the  judges  of  the  court  which  handles  all  felo- 
nies in  New  York  County,  that  they  estimate  tliat  30  percent  of  those  ar- 
raigned for  felonies  are  narcotics  users,  and  that  this  is,  in  their  judg- 
ment, the  most  critical  problem  in  law  enforcement  in  the  city  of  New 
York  *  *   *. 

Mr.  McCormack.  Certainly  it  is  *  *  *.  i  would  agree  it  is  a  terrific 
problem  *  *  *    (p.  726). 

While  many  addicts  are  engaged  in  the  illicit  narcotic  trafl^c  at  the  street 
distribution  level,  the  great  majority  of  addicts  who  are  arrested  are  charged 
with  a  wide  variety  of  crimes.  There  is  a  notable  emphasis  on  crimes  against 
property. 

Commissioner  Giordano  testified  that  theft  of  property  is  common  among 
male  addicts,  along  with  forgery  and  gambling,  although  he  made  it  clear  that 
addicts  are  active  in  almost  all  criminal  areas.  Among  female  addicts,  shoplift- 
ing and  prostitution  are  common  offenses.  Inspector  McCormack's  statistics  on 
crime  in  New  York  City,  printed  in  the  record  of  these  hearings  on  pages 
856-863,  emphasize  that  narcotic  addicts  have  compiled  startlingly  high  per- 
centages of  arrests  for  crimes  against  property  in  recent  years,  while  in  con- 
trast the  percentages  of  arrests  of  addicts  for  crimes  against  persons  were 
very  low.  For  example,  in  1963  in  New  Y'ork  City,  15.7  percent  of  the  burgla- 
ries and  15.6  percent  of  the  grand  larcenies  were  committed  by  persons  who 
admitted  that  they  were  users  of  narcotics.  On  the  other  hand,  only  1.2  per- 
cent of  the  crimes  in  New  York  against  persons  were  committed  by  self-con- 
fessed narcotic  addicts. 

The  testimony  of  both  Commissioner  Giordano  and  Inspector  McCormack 
emphasized  the  great  burden  placed  upon  the  national  economy  by  the  criminal 
activities  of  narcotic  addicts,  in  addition  to  the  estimated  $3-50  million  that 
they  spend  at  the  street  level  to  purchase  narcotics.  During  Commissioner 
Giordano's  testimony,  it  was  pointed  out  that  the  average  addict  must  raise- 
$5,000  per  year  to  support  his  habit.  This  figiire  was  supported  by  Mr.  Mc- 
Cormack's testimony  that  the  average  self-confessed  addict  in  New  York  needs 
about  $12.50  per  day  to  purchase  narcotics.  Both  i\Ir.  Giordano  and  Mr.  Mc- 
Cormack agreed  that  it  was  reasonable  to  assume  that  half  of  the  known  ad- 
dicts support  themselves  by  stealing.  However,  a  thief  who  disposes  of  his  loot 
to  an  imderworld  receiver  of  .stolen  goods  usually  gets  only  a  fifth  of  its  real 
value  from  the  "fence."  The  statistics  show,  therefore,  that  if  half  the  known 
addicts  in  New  York,  who  steal  to  .support  their  habits,  use  the  proceeds  to 
purchase  more  than  $100  million  worth  of  heroin  annually  at  the  street  level, 
then  their  thefts  must  be  valued  at  more  than  $500  million  in  order  to  get  the 
money  they  need  for  narcotics. 

Why  do  so  many  addicts  resort  to  criminal  activities  in  order  to  procure  the 
funds  necessary  to  support  their  habits?  The  answer  is  evident  from  the  testi- 
mony of  many  witnesses  in  the  hearings. 
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Dr.  Henry  Brill,  director  of  the  Pilgrim  State  Hospital  on  Long  Island.  X.Y., 
gave  a  concise  description  of  the  instability  of  the  addict's  personality  :  "The 
addict  as  we  have  come  to  know  him  is  facile,  demanding,  dependent,  young, 
impatient,  unreliable,  manipulaiive,  and  intolerant  of  frustration." 

Commi.^sioner  (Uordauo  was  asked  whether  addicts  can  hold  jobs  and  lead 
useful  lives  when  they  are  addicted.  His  answer  was  direct : 

Mr.  GioKDANo.  I   would  say  absolutel.v  no.   I   have  never  seen  any  that 
have  been  able  to  efficiently  operate  while  under  drugs.  This  doesn't  mean 
that  they  can't  do  some  jobs.  But  the  efficiency  is  impaired  and  generally 
they  are  unable  to  hold  a  job.  In  many  cases  they  are  unskilled  and  it 
makes  it  even  more  difficult   (p.  675). 
Dr.  Catherine  B.  Hess,  assistant  commissioner  of  the  New  York  City  Health 
Department,  pinpointed  in  her  statement  to  the  subcommittee  some  of  the  rea- 
sons why  youthful  narcotic  addicts  cannot  hold  employment  and  pursue  useful 
disciplines : 

Dr.  Hess.  Boys  who  become  addicts  are  clearly  related  to  the  delinquent 
.'?'.ib<,-rilturc.  This  environment  contributes  to  heavy  moods  of  pessimism,  a 
sense  of  mistrust,  with  no  goals  in  life  and  inability  to  face  reality.  The 
boys  spend  their  leisure  time  aimlessly,  hanging  in  doorways  talking  about 
expensive  cars  and  getting  something  for  nothing,  and  discussing  methods 
of  manii)uhition  to  achieve  these  ends.  This  group  has  few  friends,  except 
other  addicts,  and  no  meaningful  interests  (p.  1223). 
The  capabilities  of  addicts   generally   to   sustain   themselves   in   the   society 
that  surrounds  them   were  discussed  with  Dr.   Herbert  A.   Raskin,   who  is  a 
member  of  the  American  Medical  Association's  Committee  on  Alcoholism  and 
Drug  Addiction.  Dr.  Raskin  was  asked  whether  addicts  could  perform  the  me- 
chanical tasks  normally  associated  with  employment  such  as  driving  automo- 
tive  vehicles    or   operating   machinery   and    other   equipment.    He    stated    that 
there  is  great  likelihood  that  the  average  addict  who  is  significantly  dependent 
upon  drugs  cannot  hold  responsible  positions  that  require  any  kind  of  compli- 
cated and  motivated  thinking  or  ];hysical  action.  Dr.  Raskin  pointed  out  that 
the  psychology  of  the  usual  addict  covers  few,  if  any,  codes  of  moral  stand- 
ards. 

Dr.  Robert  W.  Baird,  who  conducts  in  New  York  the  privately  supported 
Haven  Clinic  to  aid  narcotic  addicts,  stated  (p.  1228)  that  the  average  addict 
can  only  function  in  society  at  a  definitely  decreased  output,  even  though  he 
believes  he  is  more  than  normally  productive  while  under  the  influence  of 
drugs.  In  almost  all  situations.  Dr.  Baird  said,  there  is  a  significant  impair- 
ment of  work  capacity  because  narcotics  are  depressants.  Additionally,  addic- 
tion leads  to  full  breakdown  of  an  individual's  moral  fiber,  leaving  him  with 
no  true  values  in  his  life. 

In  view  of  these  various  somber  views  of  the  addict  in  conflict  with  the 
world  around  him,  testimony  at  the  hearings  was  inevitably  focused  upon  two 
vital  questions  concerning  the  narcotic  addict  in  the  United  States.  How  can 
he  be.st  be  treated  for  his  addiclion?  How  can  he  best  be  returned  to  a  iiseful 
life  in  society? 

The  Federal  view  of  treatment  for  narcotic  addiction 

At  the  Federal  level,  witnesses  for  the  Bureau  of  Narcotics  made  it  clear 
that  Bureau  policy  is  always  to  favor  the  handling  of  narcotic  addicts  who  are 
not  engaged  in  trafficking  as  medical-rehabilitation  cases  and  not  as  criminals. 
The  Federal  Government  maintains  hospitals  for  narcotic  addicts  at  Lexington, 
Ky.,  and  at  Fort  Worth.  Tex.,  both  of^  which  provide  treatment  through  with- 
drawal of  narcotics  fr(im  the  patient  in  a  controlled  and  drug-free  atmosphere. 
Commissioner  Giordano  told  the  subcommittee  that  when  an  individual  is  dis- 
charged from  either  of  the  Federal  hospitals,  he  is  supposedly  cured  of  his 
addiction,  but  serious  problems  usually  arise  in  the  absence  of  aftercare,  when 
the  individual  is  thrown  back  into  the  envioronment  which  nurtures  the  causes 
of  his  initial  addiction. 

"Tlie  degree  of  recidivism  in  drug  addiction  is  very,  very  high,"  said  the 
Commissioner.  "Unless  they  have  some  form  of  control,  some  supervision 
*  *  *  they  will  revert,  and  in  a  very  short  period  of  time." 

The  Bureau  of  Narcotics  believes  that  the  area  of  aftercare  and  rehabilita- 
tion is  most  sorely  deficient  in  facilities  and  resources.  The  Bureau  also  be- 
lieves that  the  main  approach  to  the  problem  of  addiction,  outside  the  question 
of  criminal  activities  in  the  illicit  narcotic  traffic,  should  be  made  at  the  State 
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level  through  a  civil  commitment  program  to  provide  treatment  and  rehabilita- 
tion for  addicts  before  they  become  involved  with  the  law  in  criminal 
processes. 

The  director  of  the  Federal  hospital  at  Lexington,  Ky.,  Dr.  Harris  Isbell, 
who  advocates  civil  commitment  for  addicts,  also  stressed  the  aftercare  and  re- 
hal)ilitation  factors.  He  said  that  institutional  treatment  is  not  the  entire  an- 
swer to  the  problem,  and  that  there  is  no  point  to  withdrawing  the  addict  and 
treating  him  with  psychotherapy  and  then  returning  him  without  supervision 
to  the  same  environment  in  which  he  originally  became  addicted.  "Institutional 
treatments  should  be  supplemented  by  intensive  follow-up  care,"  said  Dr.  Is- 
bell. "Services  would  include  trials  of  such  things  as  halfwayhouses,  intensive 
parole  supervision  for  indefinite  periods,  vocational  rehabilitation  and  training, 
economic  as.sistance,  etc." 

'New  York  City's  prohlems  in  treatment  and  7-cho'biUtation 

Metropolitan  New  York  is  by  far  the  area  of  heaviest  concentration  of  nar- 
cotic addiction  in  the  United  States,  and  it  therefore  requires  extensive  facili- 
ties and  programs  for  the  treatment  and  aftercare  of  narcotic  addicts.  New 
York  City  is  also  a  center  of  considerable  controversy  concerning  the  philoso- 
phy and  practice  of  treatment,  and  this  controversy  will  be  examined  in  detail 
in  a  following  section  of  this  report. 

With  its  large  number  of  addicts.  New  York  City  inevitably  is  burdened 
with  problems  related  to  addiction.  One  of  the  most  severe,  according  to  Dr. 
Cath.erine  B.  He.ss,  assistant  commissioner  of  the  New  York  City  Health  De- 
partment, stems  from  the  acute  shortage  of  facilities  to  handle  a  treatment 
program.  There  are  only  710  hospital  beds,  in  city  and  State  hospitals,  usually 
available  to  addicts  in  the  metropolitan  area.  Whenever  drugs  are  in  poor  sup- 
ply on  the  city's  streets,  a  higher  iiercentage  of  addicts  tend  to  seek  help  for 
their  addiction,  placing  a  severe  stx*ain  upon  the  available  facilities.  Normal 
waiting  periods  for  hospital  admission  vary  from  3  to  5  days  at  one  city  hospi- 
tal to  9  weeks  at  one  State  hospital.  If  the  addict  has  to  wait,  he  tends  to 
fade  back  into  his  environment  and  to  give  up  the  idea  of  seeking  help.  Dr. 
Hess  stated  that  there  is  a  variable  30-  to  50-i>ercent  attrition  in  the  nu;nber 
of  addicts  applying  for  hospitalization  during  the  waiting  period.  "It  is  impor- 
tant," she  said,  "that  an  addict  be  supplied  a  bed  as  soon  as  he  decides  to  seek 
help.  If  we  force  him  to  continue  his  habit  while  waiting,  we  promote  crime 
with  our  blessing." 

Im))ortant  as  hospitalization  is  to  the  treatment  of  narcotic  addiction,  it  is  a 
period  of  friction  and  confusion  in  New  York's  crowded  facilities,  and  the  re- 
sults are  sometimes  disheartening.  Dr  He.ss  gave  some  typical  statistics :  with- 
drawal from  narcotics  with  metliadone  as  medication  takes  3  to  4  days,  while 
the  entire  hospitalization  period  is  3  weeks.  Hov/ever,  at  one  city  hospital, 
Manhattan  General,  where  aI)out  7,000  addicts  are  admitted  annually,  only  36 
percent  complete  the  3  weeks'  treatment  program,  only  41  percent  complete  the 
withdrawal  phase,  and  the  remainder  sign  out  within  the  week.  These  statis- 
tics on  voluntary  commitment  show  that  only  one  addict  in  every  three  com- 
pletes the  3-week  hospitalization  period.  Even  those  who  do  complete  the  pro- 
gram are  usually  motivated  by  the  need  to  "dry  out."  In  other  words,  they 
wish  to  break  their  tolerance  for  large  doses  which  they  cannot  .support  finan- 
cially. By  drastically  reducing  the  tolerance  factor  through  hoi-ipitalization, 
they  can  return  to  their  habitual  environments  and  start  anew  on  greatly  re- 
duced dosages  of  drugs,  for  which  they  can  more  easily  procure  the  money. 

In  rehabilitation,  Dr.  Hess  stated,  lies  the  potential  for  the  entire  future  of 
the  addict.  Because  of  lack  of  funds  and  shortages  of  personnel,  no  program 
anywhere  has  been  aide  to  offer  a  thorough  and  complete  answer  in  this  area 
of  treatment.  Dr.  Hess  pointed  out  that  the  New  York  Health  Department  has 
only  1  rehabilitation  center  for  5  boroughs  of  the  city  in  which  the  staff  and 
facilities  can  take  care  of  only  100  patients  at  a  time,  whereas  there  are  7,000 
persons  in  the  cit.v  who  annually  become  eligible  for  the  center's  services. 

Dr.  Hess  described  the  predicament  of  the  addict  who  is  released  from  care 
or  custody. 

Currently,  as  soon  as  he  is  discharged  from  jail  or  hospital,  the  addict 
is  placed  on  welfare  and  finds  a  place  to  live  infested  with  other  addicts 
and  prostitutes.  No  matter  how  determined  this  person  is  to  stay  off 
drugs,  the  constant  needling  and  pressure  from  friends  break  down  his 
good  intentions.  *  *  *  The  Halfway  Hou.se  approach  must  be  tried  to  over- 
come this  .situation. 
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Dr.  Hess  believes  that  the  Halfway  House,  or  rehabilitation  center  that  is 
maintained  to  prepare  the  withdrawn  addict  for  a  return  to  society,  should  be 
physically  located  in  an  area  where  the  addict  is  accustomed  to  living,  rather 
than  in  a  rural  environment.  Sooner  or  later,  she  said,  he  must  return  to  his 
own  community  to  live,  and  all  programing  should  bo  directed  toward  that 
end.  "No  matter  where  you  relocate  the  individual,  lie  always  drifts  back  to 
his  own  environment."  Voluntary  agencies  in  New  York  have  proposed  the  ad- 
ministration and  maintenance  of  12  Halfway  Houses  in  New  York  City,  and  1 
grouj)  is  advocating  the  founding  of  5  establishments  in  the  Haiiem  area 
alone. 

In  spite  of  all  the  efforts  of  authorities  to  jirovide  treatment  and  rehabilita- 
tion. Dr.  Hess  admitted  that  the  results  are  discouraging,  and  that  the  relapse 
rate  is  high. 

''No  approach  has  ever  produced  more  than  a  35-percent  abstinence  rate," 
Dr.  Hess  slated,  "and  this  has  been  obtained  only  in  a  correction  setting.  Vol- 
initary  groups  have  never  produced  more  than  a  6-  to  10-percent  'cured' 
group." 

Dr.  Hess,  however,  felt  that  she  could  pinpoint  the  areas  of  inadequacy  in 
at'teicare  and  rehabilitation  in  New  I'ork  City's  program  : 

1.  Insufficient  staff  to  work  with  patients  and  families. 

2.  Lack  of  an  adequate  number  of  hospital  beds. 

3.  Lack  of  facilities  for  vocational  and  occupational  training. 

4.  No  existing  Halfway  Houses  for  adjustment  to  community  living. 

5.  Too  few  centers  for  day-care  rehabilitation. 

Xeio  York  State's  Met  calf -V  oiler  Act 

In  an  eft'ort  to  attack  all  phases  of  narcotic  addiction,  the  Nevx'  York  State 
Legislature  in  1962  passed  the  INIetcalf-Yolker  Act,  which  provides  for  civil 
commitment  of  narcotic  addicts  who  are  faced  with  criminal  charges  in  New 
Y'ork  courts.  Since  civil  commitment  is  one  of  the  most  important  subjects  of 
discussion  in  the  entire  field  of  treatment  and  rehabilitation  of  addicts,  the 
provisions  and  implementation  of  the  New  York  law  should  be  carefully  exam- 
ined. 

The  New  York  law  covers  three  categories  of  narcotic  addicts.  In  summary, 
it  provides  for  civil  commitment  for  addicts  wlio  have  been  arrested  for  nar- 
cotic law  violations  or  other  criminal  offenses,  except  certain  serious  crimes, 
but  who  have  not  yet  been  convicted.  The  law  also  provides  for  addicts  who 
voluntarily  commit  themselves,  or,  if  under  the  age  of  21,  are  committed  by 
their  relatives.  Finally  the  law  covers  addicts  convicted  of  crimes,  who-  are 
placed  on  probation  by  the  court  on  condition  that  they  submit  to  treatment 
under  the  law. 

Richard  H.  Kuh,  assistant  district  attorney  of  New  York  County,  who  was 
one  of  tlie  architects  of  the  legislation,  gave  the  subcommittee  a  comprehensive 
summary  of  that  section  of  the  law  which  is  known  as  the  Arrested  Nai'cotic 
Addict  Commitment  Act : 

Mr.  Kuh.  *  *  *  it  specified  that  an  arrested  addict,  whether  charged 
with  a  narcotic  crime  or  one  not  directly  involving  drugs  might — subject 
to  certain  necessary  safeguards — by  his  own  election,  convert  the  criminal 
proceeding  j>ending  against  him  to  a  civil  hospital  commitment.  During 
that  commitment  further  criminal  action  is  stayed.  Decisions  of  medical 
personnel  govern  i-elease  of  the  addict  to  the  Department  of  ^Mental  Hy- 
giene's aftercare  outpatient  program.  If  this  program,  too,  is  completed  to 
the  satisfaction  of  the  doctors,  the  criminal  charges  that  led  to  the  ari'est 
are  dismissed,  and  the  addict  will  have  avoided  the  onus  of  a  criminal  rec- 
ord. The  period  of  hospitalization  and  aftercare  combined  is  not  to  exceed 
3  years,  and  the  medical  authorities  have  discretion  to  have  the  criminal 
charges  sooner  dismissed.  (As  to  misdemeanants  lacking  prior  felony  rec- 
ords, the  criminal  accu.sation  must  be  dismissed  afer  1  year's  hospitaliza- 
tion and  aftercare.)  Should  Mental  Hygiene  find  a  defendant  intractable, 
it  may  return  him  to  the  criminal  courts ;  there  the  criminal  charges  will 
be  reactivated.  Similarly,  the  charges  are  to  be  revived  against  escapees 
and  those  whose  determination  peters  out  in  some  fashion  during  the  after- 
care period  (p.  1178). 
The  Metcalf-Volker  Act  was  considered  by  most  witnesses  before  the  subcom- 
mittee to  be  a  most  constructive  step  in  the  treatment  and  rehabilitation  of 
addicts  who  run  into  troutile  with  the  law,  as  most  of  them  do  sooner  or  later 
during  the  course  of  addiction.    From   the   law   enforcement  viewpoint,   both 
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Commissioner  Giordano  and  Inspector  McCormack,  of  tlie  New  Yorli  City  po- 
lice, as  well  as  Mr.  Kuh.  praised  the  intent  of  the  legislation.  Mr.  Giordano  re- 
marked that  the  narcotics  field  needs  intensified  programs  by  the  States  for 
compulsory  civil  commitment  of  addicts,  and  he  saw  the  Metcalf-Volker  Act  as 
a  step  in  that  direction.  The  Bureau  of  Narcotics  strongly  supported  the  New 
York  State  approach  to  commitment  and  helped  in  the  preparation  of  the  law, 
as  an  implementation  of  its  policy  that  addicts  are  medical  rehabilitation  cases 
rather  than  criminals.  Mr.  McCormack  described  the  law  as  the  first  really 
constructive  step  in  many  years  in  the  treatment  and  aftercare  of  New  York's 
addicts,  and  he  stated  his  belief  that  New  York's  exi>erience  with  it  should  be 
projected  on  the  national  level. 

The  view  of  the  majority  of  members  of  the  medical  profession,  emphasizing 
support  for  the  civil  commitment  process,  was  contained  in  the  reconnnenda- 
tions  of  the  joint  report  of  the  American  Medical  Association  and  the  National 
Research  Council,  in  :May  of  1962.  which  was  introduced  to  the  record  by  Dr. 
Dale  S.  Cameron.  The  report  contained  five  recommendations  for  positive  ac- 
tion, three  of  which  were  concerned  directly  with  civil  commitment. 

The  recommendations  are : 

1.  After  complete  withdrawal,  followup  treatment  for  addicts,  including 
that  available  at  rehabilitation  centers  ; 

2.  Measures  designed  to  permit  the  compulsory  civil  commitment  of  drug  ad- 
dicts for  treatment  in  a  drug-free  environment ; 

3.  The  advancement  of  methods  and  measures  toward  rehabilitation  of  the 
addict  under  continuing  civil  commitment ; 

4.  The  development  of  research  designed  to  gain  new  knowledge  about  the 
prevention  of  drug  addiction  and  the  treatment  of  addicted  persons,  and 

5.  The  dissemination  of  factual  information  on  narcotic  addiction. 

In  discussing  the  recommendations  of  the  report.  Dr.  Cameron  stated  his 
vievv-  that  New  York  and  California,  vrith  their  civil  commitment  laws,  are 
moving  in  the  right  direction,  and  he  explained  the  purpose  of  the  recommen- 
ations : 

Dr.   Cameron".   That  would  mean  that  it  is  our  hope  that  the  several 
States  and  perhaps  the  Federal  GovL'rnment  might  enact  laws  enabling  the 
civil  commitment  of  persons  who  are  addicted,  committing  them  to  medical 
authorities  for  proper  treatment.  The  treatment  would  begin  in  a  closed 
setting,  generally,   for  withdrawal.    Under  civil   commitment   it   would  be 
possible,  then,  to  follow  the  person  for  a  number  of  months  or  years,  if 
necessary,  during  the  rehabilitation  process  and  give  him  supervision  dur- 
ing that  period  (p.  1158). 
In  spite  of  the  laudatory  testimony  of  witnesses  about  the  intent  of  the  Met- 
calf-Volker Act  and  about  the  philosophy  underlying  it,  important  criticisms  to 
its  implementation  were  emphasized. 

A  serious  problem  in  putting  the  law  to  work  in  New  York  City  was  de- 
scribed by  Commissioner  Giordano.  He  stated  his  belief  that  the 
Metcalf-Volker  Act  and  other  statutes  like  it  would  be  much  more  efCective  if 
they  were  on  a  compulsory  rather  than  a  voluntary  basis.  For  example,  he 
cited  the  feature  of  the  law  in  New  York  that  permits  the  arrested  addict  to 
make  a  choice  of  criminal  proceedings  or  voluntary  commitment.  Ordinarily, 
the  addict  is  shrewd  enough  to  assess  his  prospects  under  the  alternatives. 
New  York  law  provides  that  an  addict  who  is  arrested  with  less  than  one- 
eighth  of  an  ounce  of  heroin  in  his  possession  is  guilty  of  a  misdemeanor ;  if 
he  has  more  than  one-eighth  of  an  ounce  of  heroin,  he  is  guilty  of  a  felony. 
The  one-eighth  ounce  "breaking  point"  is  regarded  as  the  dividing  line  between 
an  addict  who  may  not  sell  heroin  to  support  his  own  habit,  while  possession 
above  one-eighth  of  an  ounce  is  regarded  as  "pushing"  narcotics  on  a  commei'- 
cial  or  organized  crime  basis.  In  order  to  clear  the  heavily  laden  court  calen- 
dars in  New  York  City,  according  to  Commissioner  Giordano,  an  addict  who  is 
arrested  is  frequently  allowed  to  plead  to  a  misdemeanor,  which  gives  him  a  3- 
or  6-month  sentence  in  jail,  rather  than  the  severe  mandatory  minimum  sen- 
tence which  is  given  to  a  trafficker.  "Almost  half  of  the  sentences  are  for 
misdemeanors."  Mr.  Giordano  said.  The  effect  of  the  law  is  to  defeat  the  pur- 
pose of  the  Metcalf-Volker  Act,  because  the  addict-pusher  weights  his  chances 
— if  he  is  indicted  for  a  felony,  be  elects  to  undergo  treatment  under  the  act ; 
if  he  is  indicted  for  a  misdemeanor,  he  will  choose  3  months  in  jail.  "What  is 
happening."  ISIr.  Giordano  .said,  "is  that  the  traflickers  are  sort  of  in  a  revolv- 
ing door.  They  are  in  and  out  again." 
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There  is  general  agreement  among  persons  experienced  in  the  field  of  nar- 
cotic addiction  that  au  overwhelming  percentage  of  addicts  will  do  little  or 
nothing  to  rid  themselves  of  the  habit.  As  Mr.  Kuh  pointed  out  "*  *  *  the  sick 
one,  if  you  will,  the  addict,  in  large  mmibers,  wasn't  interested  in  going  to  the 
hosi)ital."  A  similar  view  was  voiced  by  Dr.  Raskin,  who  said:  "Reliance  upon 
rehabilitative  and  control  efforts  on  a  voluntary  basis  is  generally  ineffectual, 
if  not  wholly  futile.  Strict  and  enforced  supervision  is  usually  required."  Ro- 
land W.  Wood,  sui)erintendent  of  California  Rehabilitation  Center,  emphasized 
the  failure  of  treatment  on  a  voluntary  basis :  "Certainly  our  experience  has 
shown  us  that  for  the  most  part,  men  and  women  will  not  volunteer  for  treat- 
ment if  they  are  free  to  leave  as  soon  as  the  initial  discomfort  of  withdrawal 
has  passed.  In  the  California  Rehabilitation  Center  program,  one  may  volun- 
teer, but  after  entry  into  treatment  it  is  no  longer  voluntary." 

As  a  result  of  the  problems  encountered  in  implementation  of  the  voluntary 
provisions  of  the  legislation.  New  York  has  not  enjoyed  outstanding  success 
with  its  civil  commitment  law.  During  the  first  year  of  operations  under  the 
Metcalf-Volker  Act,  less  than  one  of  three  narcotic  addicts  who  became  eligible 
elected  civil  commitment  under  the  law.  Mr.  Kuh  indicated  that  the  situation 
had  worsened  at  the  time  of  his  testimony :  ''Our  figures  for  the  first  6  months 
of  1964  are  incomplete,  but  they  indicate  the  percentage  of  addicts  seeking  hos- 
pital commitment  has  dropped.  It  now  appears  to  be  le.ss  than  1  in  4."  Mr. 
Kuh  offered  figures  for  the  first  year  of  Metcalf-Volker  operations  in  New 
York  County  :  3,075  addicts  were  eligible  for  commitment,  of  whom  1,310  re- 
quested commitment ;  615  of  these  requests  were  accepted.  Of  the  615  who 
were  committed  from  New  York  County,  126  addicts  are  still  hospitalized  or  in 
tlie  aftercare  program,  SI  patients  escaped  from  inpatient  cfcre,  349  patients 
disappeared  from  the  aftercare  program,  2  patients  died,  8  patients  were  read- 
mitted to  commitment,  34  were  returned  to  the  jurisdiction  of  courts,  and  15 
were  .certified  for  commitment  to  mental  hospitals  with  criminal  charges  dis- 
missed under  the  mental  health  law. 

In  addition  to  the  difficulties  encountered  under  the  law's  voluntary  provi- 
sions. New  York  State  has  a  severe  shortage  of  hospital  beds  available  for 
narcotic  addicts.  There  were  approximately  710  beds  available  in  the  New- 
York  City  area  at  the  time  of  the  hearings,  while  the  addict  population  of 
New  York  was  estimated  at  approximately  23,000  persons.  It  must  be  I'emem- 
bered  that  in  1963,  there  3,075  addicts  eligible  for  commitment  to  use  the  710 
beds. 

Any  realistic  appraisal  of  the  long-term  values  of  the  Metcalf-Volker  legisla- 
tion is  most  diflBcult  to  make  presently  because  the  law  has  not  been  in  effect 
for  a  sufficient  period  of  time,  because  the  voluntary  provisions  on  civil  com- 
mitment have  failed  to  attract  or  to  hold  addicts  in  the  program,  and  because 
the  lack  of  sufficient  beds  has  apparently  mitigated  against  satisfactory  imple- 
mentation of  the  program.  For  example,  Dr.  Hess  stated  that  in  periods  when 
narcotics  on  the  street  are  not  readily  available,  there  is  an  increase  in  re- 
quests for  hospitalization.  The  waiting  period  for  a  bed  at  such  times  is  3  to  5 
days  at  Manhattan  General  Hospital,  4  to  6  weeks  at  Metropolitan  Hospital, 
and  as  high  at  9  weeks  at  Manhattan  State  Hospital.  "In  the  city  program," 
said  Dr.  Hess,  "there  is  a  30-  to  50-percent  loss  between  the  time  the  addict 
applies  for  admission  and  the  time  the  bed  vacancy  occurs  for  him  to  be  ad- 
mitted. It  is  important  that  au  addict  be  supplied  a  bed  as  soon  as  he  decides 
to  seek  help." 

The  California  program 

The  present  California  law  providing  civil  commitment  for  nai'cotic  addicts 
has  been  in  effect  since  1961.  In  summary,  it  provides  commitment  for  addicts 
convicted  of  misdemeanors  and  of  felonies  other  than  crimes  of  violence,  and 
for  addicts  who  voluntarily  seek  commitment  or  whose  relatives  or  friends 
seek  to  have  them  committed  after  examination  and  hearing  processes.  The 
California  commitment  process  is  in  general  patterned  upon  the  laws  governing 
commitment  of  mentally  ill  persons. 

If  the  commitment  is  involuntary,  the  maximum  period  of  commitment  is  7 
years ;  if  the  addict  voluntarily  sought  help,  the  maximum  period  is  two  and  a 
half  years.  With  certain  exceptions  dictated  by  court  decision,  no  person  is 
usually  eligible  for  parole  until  he  has  been  a  patient  for  6  months,  and  no 
person  on  parole  is  eligible  for  discharge  from  the  rehabilitation  program  un- 
less and  until  he  has  .successfully  abstained  fi-om  the  use  of  narcotics  for  3 
consecutive  years.  All  patients  are  committed  to  the  California  Rehabilitation 
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Center  at  Corona,  Calif.,  administered  by  the  State  Department  of  Correction. 

The  superintendent  of  the  center,  Roland  W.  Wood,  testified  that  since  the 
inception  of  the  program,  a  total  of  3,375  patients  had  been  committed,  of 
whom  1,220  had  been  paroled  into  the  aftercare  program  in  their  home  commn- 
nities.  Of  those  released  under  supervision  of  caseworkers,  436  have  been  re- 
turned to  the  rehabilitation  center  for  various  reasons,  principally  because 
they  violated  the  provisions  of  the  original  commitment.  Dr.  Wood  pointed  out 
that  about  50  percent  of  the  former  addicts  remained  in  their  communities 
under  supervision  without  visible  evidence  of  returning  to  narcotic  usage. 

Dr.  Wood  emphasized  his  firm  belief  that  the  California  civil  commitment 
program  has,  during  its  3-year  period  of  operation,  demonstrated  that  (1)  ad- 
dicts can  be  treated  in  nonpunitive  settings;  (2)  addicts  can  be  retiirned  for 
additional  treatment  when  they  relapse  into  narcotic  usage.  l)ut  without  seri- 
ous readdiction  or  criminal  activity:  (3)  addicts  can  be  successfully  controlled 
to  prevent  the  spread  of  addiction:  (4)  when  carefully  supervised,  addicts  can 
readjust  to  society  and  live  in  a  drug-free  atmosphere  in  their  own  communi- 
ties: (5)  efforts  to  treat  addiction  on  a  volutary  basis  will  not  generally  prove 
successful. 

Although  the  intents  and  purposes  of  the  New  York  law  and  the  California 
law  are  generally  identical,  the  efforts  in  California  manifestly  have  been  more 
successful,  probably  because  addicts  who  enter  the  California  program  must 
stay  in  it  for  specified  periods  of  time,  while  New  York's  program  has  a  high 
attrition  rate  because  addicts  in  large  numbers  disappear  from  treatment  and 
rehabilitation  facilities.  Furthermore,  addicts  in  the  California  program  are 
carefully  supervised  in  a  drug-free  environment  after  release  insofar  as  that  is 
possible.  As  IMr.  Wood  told  the  subcommittee,  "*  *  *  we  do  have  some  positive 
indications  that  the  program  is  working  and  are  encouraged  at  this  point  that 
we  can  make  headway  in  returning  men  and  women  to  the  community  where 
they  can  live  responsible  drug  free  lives." 

Proposals  for  amhulatorn  maintenance  of  narcotic  addicts 

The  majority  of  witnesses  before  the  subcommittee  expressed  stone  views 
tliat  civil  commitment  for  addicts  provides  the  most  satisfactory  results  and 
offers  the  best  avenues  for  the  eventual  return  of  addicts  to  useful  living.  At 
the  same  time,  most  of  these  witnesses  who  spoke  on  behalf  of  the  civil  com- 
mitment procedure  and  its  corollary,  supervised  aftercare,  also  testified  that 
they  firmly  opposed  certain  proposals  which  would  provide  continuous  ambula- 
tory administration  of  maintenance  dosages  of  narcotics  to  addicts,  making  the 
drugs  available  through  legal  channels  at  relatively  low  prices.  These  propos- 
als are  generally  known  as  "ambulatory  maintenance"  programs. 

There  were,  of  course,  witnesses  who  provided  professional  views,  opinions, 
and  conclusions  in  behalf  of  the  ambulatory  maintenance  philosophy.  This  re- 
port will  summarize  the  positions  of  each  side  in  this  principal  controversy 
about  the  treament  and  rehabilitation  of  addicts,  first  I'eviewing  tlie  statements 
made  by  those  who  favor  ambulatory  maintenance,  then  considering  the  testi- 
mony of  those  opi)osed. 

There  were  two  organizations  which  furnished  support  for  the  ambulatory 
maintenance  theory,  the  Advisory  Council  of  Judges  of  the  National  Council  on 
Crime  and  Delinquency,  and  the  New  York  Academy  of  Medicine.  Representa- 
tives of  bo*^}!  groups  provided  statements  for  the  record  and  were  questioned 
about  their  positions  in  staff  interrogations.  Witnesses  for  the  Advisory  Coun- 
cil of  Judges  were  Milton  G.  Rector,  exective  director  of  the  National  Council 
on  Crime  and  Delinquency,  and  Sol  Rubin,  counsel  for  the  National  Council. 
The  New  Y'ork  Academy  of  Medicine  was  represented  by  Dr.  Lawrence  C. 
Kolb,  a  member  of  the  Academy's  subcommittee  on  drug  addiction. 

A  primary  point  presented  in  the  policy  statement  of  the  Council  of  Judges 
was  that  the  council  believes  that  the  Bureau  of  Narcotics,  through  its  law  en- 
foT-^o'rient  nolici'^s  hns  deter^-r^d  doctors  ^'"^m.  ad^uni-tering  ^'laintenance  dos- 
ages of  narcotics  if  such  dosages  are  medically  indicated.  The  result  of  this 
policy  of  the  Bureau,  said  Mr  Rector,  is  that  "*  *  *  it  is  pushers  and  racket- 
eers who  are  'treating'  addicts  rather  than  the  medical  profession,  which 
should  have  the  primary  responsibility  both  for  treatment  of  addiction  and  re- 
.search  to  find  the  ultimate  cure  and  prevention." 

!Mr.  Rector  said  that  the  policy  statement  of  the  Advisory  Council  of  Judges 
supports  these  points : 

1.  The  narcotic  drug  addict  is  a  sick  person,  physically  and  psychologically, 
and  as  such  is  entitled  to  qualified  medical  attention  just  as  are  other  sick 
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people.  "We  do  not  advocate  that  addicts  he  sustained  on  maintenance  does 
[emphasis  supplied],  but  that  if  in  a  doctor's  opinion  such  doses  are  necessary 
for  treatment  of  the  illness,  they  should  be  administered  for  such  time  as  the 
doctor  thinks  necessary."  :Mr.  Rector  exphiined  that  the  Advisory  Council  of 
Judges  believes  that  "civil  commitment  of  addicts  is  supported  by  advocates  of 
special  hospitals  or  institutions.  Such  an  approach  seems  to  envision  little  more 
than  the  institutionalization  of  all  drug  addicts  under  an  illusory  pretense  of 
noncriminal  pr(»cedure  *  *  *." 

2.  Narcotic  traffic  is  properly  controlled  by  legislation  and  effective  penal 
sanctions,  and  the  traffic  is  a  big  isusiness  of  organized  crime.  Police  action 
The  addict  should  concentrate  on  criminals  at  the  upper  administrative  level, 
should  have  medical  help  and  should  not  be  criminally  prosecuted  unless  he 
has  committed  a  crime  that  requires  his  addiction  to  be  considered  secondary 
to  the  nature  of  the  crime. 

3.  The  Council  opposes  mandatory  prison  terms  in  narcotics  cases  and  op- 
poses the  exclusion  of  probation  or  parole.  The  Council  feels  that  penal  institu- 
tions have  ))ecome  glutted  in  recent  years  with  "small-fry  pushers  and  addicts 
serving  long  terms  *  *  *." 

Mr.  Rector  stated  that  the  Advisory  Council  of  Judges  hopes,  through  advo- 
cacy of  the  points  made  in  its  policy  statement,  to  achieve  (1)  a  change  in  the 
I'egulations  of  the  Narcotics  Bureau  to  support  the  community  treatment  of 
addiction  as  an  illness;  (2)  the  setting  up  by  doctors  and  medical  groups  of 
treatment  centers,  including  clinics,  and  the  freedom  of  individual  doctors  to 
treat  addicts. 

The  New  York  Academy  of  ]Medicine  was  represented  at  the  sul^committee's 
hearings  by  Dr.  Lawrence  C.  Kolb,  director  of  the  New  York  Psychiatric  Insti- 
tute and  chairman  of  the  Department  of  Psychiatry  at  Columbia  University, 
who  summarized  two  reports  of  the  Academy  concerning  drug  addiction,  one 
published  in  ld^5  and  the  other  published  in  1963.  The  program  advocated  by 
the  Academy  was  outlined  by  Dr.  Kolb  in  the  following  points  : 

1.  That  addicts  be  reconized  as  sick  persons. 

2.  That  this  recognition  guide  all  agencies  dealing  with  the  narcotics  prob- 
lem. 

3.  That  the  medical  approach  to  narcotics  and  addiction  problems  be  encour- 
aged by  "recission  of  the  present  threatening  regulation  which  denies  to  the 
physician  freedom  to  treat  addiction  according  to  his  clinical  judgment."  Dr. 
Kolb  explained  that  such  recission  could  be  accomplished,  in  his  view,  "if  the 
Narcotics  Bureau  *  *  *  would  gracefully  remove  itself  from  the  practice  of 
medicine  *  *  *  and  remove  the  existins"  unwarranted  restriction  now  specified 
in  section  151.392  of  Regulation  No.  5"  of  title  26,  Code  of  Federal  Regula- 
tions. 

4.  That  all  addicts  should  come  under  medical  supervision  or  treatment. 

5.  That  a  national  program  for  the  eradication  of  addiction  reflecting  the 
new  policy  be  designed  and  put  into  effect. 

Dr.  Kolb  emphasized  in  his  statement  to  the  subcommittee,  that,  following 
the  1955  report  of  the  New  York  Academy  of  Medicine,  point  No.  3  summa- 
rized above  was  the  focus  of  attention,  and  that  the  x\ca demy's  program  "was 
misunderstood  and  misinterpreted  by  many  organizations  and  persons."  The 
Academy,  therefore,  published  a  second  report  in  19(53,  and  Dr.  Kolb  summa- 
ried  its  reflections  of  the  Academy's  position  and  program  : 

1.  There  has  been  progress  in  recognition  that  addicts  are  sick  persons. 

2.  A  tendency  has  developed  to  ignor"i2  or  play  down  the  role  of  profit  in  the 
spread  of  addiction. 

3.  The  regulation  of  the  Bureau  of  Narcotics  controlling  the  treatment  of 
addicts  still  stands.  "*  *  *  the  physician  is  not  permitted  to  exercise  his  clini- 
cal .i'l'lsment  *  *  *.  Instead  he  must  adhere  to  a  narrow  course  laid  down  by 
the  Bureau  *  *  *.  The  only  method  of  treatment,  that  of  immediate  with- 
drawal or  detoxication,  is  outmoded  *  *  *.  Accordingly,  there  are  therapeutic 
decisions  in  which  the  physician  must  exercise  his  clinical  judgment:  whether 
to  institute  withdrawal  or  recommend  maintenance ;  when  to  start  withdrawal 
and  the  choice  of  mode." 

It  is  proper  here  to  state  that  Dr.  Kolb  testified  (P.  1294)  that  only  a  small 
percentage  of  the  addicts  discussed  in  the  report  of  the  New  York  Academy  of 
Medicine,  "possibly"  10  percent,  could  be  treated  as  ambulatory  outpatients.  It 
should  also  be  pointed  out  that  the  policy  of  the  Bureau  of  Narcotics  (P.  664) 
is  to  rely  upon  the  American  Medical  Association  and  the  National  Research 
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Council  for  recommended  treatment  for  addicts  and  that  the  Bureau  does  not 
initiate  policy  in  this  field. 

Viewpoints  favoring  ambulatory  maintenance 

Proponents  of  ambulatory  maintenance  programs  for  narcotic  addicts  empha- 
sized their  views  about  certain  results  that  they  belive  would  be  achieved  by 
initiation  of  such  programs.  These  witnesses  were  Dr.  Kolb,  Mr.  Rector,  and 
Mr.  Rubin.  In  summary,  they  believe  that  all  present  methods  of  treatment 
have  failed,  and  that  clinics  to  dispense  driigs  to  addicts  are  the  logical  an- 
swer to  the  serious  problems  of  drug  addiction.  Under  present  practices,  they 
say,  the  underworld  thrives  on  the  profits  from  drug  traffic  and  thousands  of 
addicts  are  forced  to  turn  to  crime  to  siipport  their  habits. 

In  clinics  that  would  provide  free  drugs,  or  drugs  at  minimal  cost,  addicts 
would  be  given  narcotics  under  medical  supervision,  and  would  receive  the  psy- 
chiatric care  they  need  in  a  nonpunitive  setting,  and  would  be  given  family, 
personal,  and  employment  counseling  that  would  enable  them  to  take  up  u.seful 
and  responsible  lives. 

The  primary  results  expected  by  the  advocates  of  ambulatory  maintenance  if 
addicts  are  placed  luider  medical  supervision  or  treatment  to  the  exclusion  of 
other  practices  were  stated  by  Dr.  Kolb  in  his  statement  to  the  subcommittee: 
"As  a  result,  one  source  of  spread  will  be  reduced ;  another  source,  illicit  traf- 
fic, with  its  profit,  will  cease ;  and  sick  persons  will  be  restored  to  health." 

As  the  proponents  of  maintenance  see  the  effect  of  such  programs,  addicts 
who  are  able  freely  to  ol)tain  from  physicians  the  narcotics  they  need  will 
tend  to  avoid  occasions  of  crime,  whether  the  addicts  are  habituated  to  theft 
and  burglary  to  obtain  money  to  sustain  their  habits  or  whether  they  are  en- 
gaged in  the  narcotic  trafiic  itself  at  the  consumer  level  in  order  to  obtain 
drugs  for  their  own  use.  The  advocates  of  maintenance  further  state  that  the 
extension  of  medical  care  to  addicts  and  the  administration  of  drugs  as  neces- 
sary would,  in  the  language  of  the  report  of  the  Advisory  Coiincil  of  Judges, 
"*  *  *  deprive  organized  crime  of  a  constantly  increasing  percentage  of  its  cu- 
tomers  and  would  weaken  the  foundation  of  narcotics  syndicates,  which  came 
into  existence  only  after  the  drug  addict  was  'criminr.lized."  " 

The  judges'  report  declares  that  the  illegal  handling  of  narcotic  drugs  today 
is  a  big  business  of  organized  crime,  and  that  law  enforcement  efforts  should 
concentrate  on  reaching  the  criminals  at  the  upper  administrative  level.  The 
New  York  Academy  of  Medicine  strongly  supported  the  viewpoint  tli.it  addic- 
tion can  only  be  spread  by  the  source  of  supply. 

The  Academy  of  ?Iedicine  report  stated:  '"*  *  *  i*emoval  of  profit  is  the  easi- 
est and  most  effecive  way  by  mass  action  to  check  and  stamp  out  the  spread 
of  illicit  traffic.  It  is  highly  probable  that  without  profit  the  illicit  channels 
would  close  and  the  supply  of  narcotics  would  dry  up.  Hence,  the  xVcademy 
strongly  espouses  the  virtual  removal  of  profit  from  narcotics  supply." 

The  Academy  further  said  that  removal  of  jirofit  from  the  illicit  traffic 
would  be  accomplished  by  conferring  full  responsibility  on  physicians  for  dis- 
tribution of  narcotics. 

Both  the  Council  Judges  and  the  New  York  Academy  of  Medicine  linked  the 
pro.spects  of  success  for  their  proposals  to  a  reversal  of  the  position  that  they 
believe  the  Bureau  of  Narcotics  holds  on  the  distribution  of  narcotics  'oy  physi- 
cians. The  proponents  of  ambulatory  maintenance  declare  that  the  Bureau  of 
Narcotics  so  interprets  decisions  of  the  U.S.  Supreme  Court  that  the  Bureau  in 
effect  intimidates  physicians  and  limits  their  freedom  to  prescribe  narcotic 
drugs  under  the  Harrison  Narcotic  Act  of  1914.  The  New  York  Academy  of 
Medicine  report  states :  "Today  the  Treasury  Department  still  continues  to  ig- 
nore the  Supreme  Court."  The  proponents  of  ambulatory  maintenance  further 
.say  that  since  the  Bureau  of  Narcotics  has  its  own  noti-m  of  treatment  of  ad- 
dicts and  since  it  realized  that  many  physicians  do  not  share  its  view,  it  does 
not  trust  them  and  will  not  allow  them  to  exercise  their  professional  freedom 
and  responsibilit.v. 

It  should  be  pointed  out  tha*:  Sol  R'^bin.  counsel  of  t!">  Advisory  Touncil  of 
Judges,  indicated  in  his  testimony  that  the  .iudges  wIk;  are  meinheis  of  tlie 
council  approved  the  report  as  published,  v.'ith  only  one  limited  dissenting 
view.  However,  the  sul)committee  received  from  Judge  William  F.  Smith,  of 
the  U.S.  Court  of  Appeals  for  the  Third  Circuit,  a  strong  dissent  from  the 
views  expressed  in  the  Advisory  Council's  report,  and  his  statement  is  printed 
in  the  record  of  the  hearings  (pp.  1275-1281).  Judge  Smith  stated  that  he  did 
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not  endorse  the  policy  statement  of  the  Advisory  Council,  because,  in  his  view, 
it  was  superficial  and  lacked  "depth  and  objectivity,"  and  because  the  state- 
ment was  primarily  an  attack  ujion  the  validity  of  the  Bureau  of  Narcotics' 
regulation  governing  the  prescription  of  narcotics,  as  well  as  a  defense  of  the 
policy  espoused  by  liie  New  York  Academy  of  Medicine  in  its  report  on  drug 
addiction. 

Pers'.ns  who  favor  tlie  ambulatory  maintenance  progran^s  have  cited  the  so- 
called  "British  system'  of  liandling  the  narcotic  problem.  The  experience  of 
the  United  Kingdom  in  treating  addiction,  and  subcommittee  was  told  by  sev- 
eral witnesses,  has  frefiuently  l)een  propounded  as  a  basis  for  American  action. 
British  regulations  provide  that  the  individual  doctor  may  treat  an  addict  as 
the  doctor  judges  best  from  a  medical  point  of  view.  The  effect  supposedly  is 
that  some  addicts  are  gradually  withdrawn  from  narcotics  by  physicians,  oth- 
ers are  prescribed  for  in  minimiun  dosages  at  regular  intervals,  and  still  oth- 
ers are  maintained  on  sui)posedly  stable  maintenance  dosages  after  ever  effort 
has  been  made  to  cure  the  addiction.  All  doctors  are  prohibited  from  prescrib- 
ing or  dispensing  narcotics  solely  to  gratify  addiction. 

While  none  of  the  representatives  of  the  New  York  Academy  of  Medicine  or 
of  the  Advisory  Council  of  Judges  who  appeared  at  the  hearings  directly  advo- 
cated the  adoption  of  the  British  system  for  the  United  States  in  their  state- 
ments or  in  the  course  of  staff  interrogatories,  both  organizations  did  refer  fa- 
vorably to  the  British  system  in  the  reports  which  they  submitted. 

The  New  Y'ork  Academy  of  Medicine,  for  example,  in  its  report  relied 
heavily  upon  the  findings  of  E.  M.  Schur,  assistant  professor  of  sociology  at 
Tufts  University,  wlio  has  written  extensively  on  the  subject  of  British  addic- 
tion and  is  a  strong  proponent  of  adoption  of  the  British  system  for  use  in  the 
United  States.  The  Academy's  "Report  on  Drug  Addiction — II,"  pages  463^ 
364,  states  the  Academy's  findings : 

In  most  respects,  the  British  situaton  contrasts  sharply  with  that  in  this 
country.  Nevertheless,  Schur  sees  no  reason  for  not  applying  the  British 
approach,  both  in  policy  and  practice,  in  the  United  States. 

Argument  on  the  British  approach — its  merits,  its  pertinency,  and  its  ap- 
plicability in  the  United  States — has  been  going  on  for  a  long  time :  agree- 
ment seems  to  be  no  nearer.  The  one  certainty  is  that  addiction  here  will 
not  pause  aAvaiting  a  settlement.  The  Academy  has  no  direct  observations 
of  the  situation  in  England.  But  on  balance  of  the  two  conflicting  present<v 
tions,  it  finds  Schur's  arguments  and  interpretations  the  more  cogent. 
From  all  the  observations  and  different  interpretations,  it  finds  nothing 
that  alters  and  much  that  supports  its  conception  of  what  ought  to  be 
done  in  the  United  States. 
The  Advisory  Council  of  Judges  also  reported  a  supporting  viewpoint  on 
page  13  of  its  statement: 

In  England  a  doctor  is  free  to  prescribe  for  an  addict   (a)   under  grad- 
ual withdrawal  treatment,    (&)    when  it  has  been  demonstrated  that  the 
drugs  cannot  be  safely  discontinued,  and    (c)    when  it  has  been  demon- 
.strated   that   the  patient   is   capable   of  leading  a   relatively   normal   life 
under  a  minimum  dose  of  morphine  or  heroin  but  not  when  the  drug  is  en- 
tirely discontinued.  Although  some  believe  that  the  British  experience  is 
not  applicable  here,  the  weight  of  medical  opinion  supports  the  view  that 
the  British  program  has  been  successful  in  avoiding  a  rise  in  addiction,  in 
keeping  the  addict  from  turning  to  crime,  and  in  preventing  racketeering 
in  narcotics. 
While    the    above    quotation    from    the    report    of    the    Advisory    Council    of 
Judges  stated  that  "the  weight  of  medical  opinion"  supports  the  view  that  the 
British  program  has  been  successful,  it  should  be  emphasized  that  the  view- 
point of  the  American  Medical  Association  and  the  National  Research  Council, 
who  spoke  for  the  overwhelming  majority  of  American  doctors,  was  that  the 
maintenance  of  stable  do.sages  for  addicts  is  "generally  inadequate  and  medi- 
cally uiisound."  and  the  ambulatory  clinic  plans  for  the  withdrawal  of  narcot- 
ics from  addicts  are  "likewise  generally  inadequate  and  medically  unsound." 

Viewpoints  opposed  to  ambulatory  maimtenance 

Dr.  Harris  Isbell  director  of  the  Federal  hospital  at  Lexington,  Ky.,  who  is 
opposed  to  and)ulatory  maintentince,  declared  that  the  proponents  of' this  plan 
have  made  the  following  erroneous  assumptions  : 

1.  Addicts  are  antisocial  only  because  they  require  drugs ;  if  drugs  were  sup- 
plied to  them,  they  would  not  need  large  amounts  of  money  and  their  anti- 
social behavior  would  cease. 
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2.  Tf  addicts  wore  snpii'ied  with  the  drugs  they  require,  the  illicit  market 
would  be  eliminated.  This  would  in  turn  reduce  addiction,  because  it  would 
end  recruiting  by  peddlers.  Further,  the  underworld  traffic  would  be  abolished 
because  the  profits  would  be  eliminated. 

3.  Great  Britain's  addiction  problem  has  been  controlled  because  physicians 
are  permitted  to  supply  addicts  with  narcotics  on  a  continuing  basis.  The  pro- 
ponents believe  that  the  United  Kingdom's  minor  addiction  problem  is  due  to 
this  practice. 

4.  Supplying  drugs  to  addicts  would  bring  them  into  the  open  and  would 
permit  the  meui -ul  profession  and  other  persons  to  treat  them,  rehabilitate 
them,  and  withdraw  them  from  narcotics. 

At  the  outset,  it  should  be  noted  that  the  testimony  of  witnesses  who  op- 
posed systems  for  the  ambultory  maintenace  of  narcotic  addicts  was  greater  by 
far  in  volume  than  that  of  proponents  of  such  systems.  The  following  sectioa 
of  this  report  is  therefore  a  marshaling  of  the  main  arguments  against  ambu- 
latory maintenance. 

The  joint  statement  of  the  American  Medical  Association  and  the  National 
Research  Council,  published  in  May  1962.  was  introduced  in  testimony  by  Dr. 
Dale  C.  Cameron.  The  views  expressed  in  the  statement  received  the  "complete 
approval''  of  the  Bureau  of  Narcotics.  The  joint  statement  not  only  di.sap- 
proves  of  ambulatory  maintenance,  but  it  states  the  recommendations  of  the 
two  orgaizations  for  treatment  and  rehabilitation.  The  statement's  pertinent 
paragraphs  are  therefore  quoted: 

The  maintenance  of  the  stable  dosage  levels  is  generally  inadequate  and 
medically  unsound  and  ambulatory  clinic  plans  for  the  withdrawal  of  nar- 
cotics from  addicts  are  likewise  generally  inadequate  and  medically  un- 
sound. 

As  a  result  of  these  conclusions  the  American  Medical  Association  and 
the  National  Research  C'^aincH  oppose  on  the  basis  of  present  knowledge 
such  ambulatory  treatment  plans  (p.  1152). 

******* 
These  two  organizations  support  (1)   after  complete  withdrawal.  foUowup 
treatment  for  addicts,   including  that  available  at   rehabilitation  centers, 
(2)  measures  designed  to  permit  the  compulsory  civil  commitment  of  drug 
addicts  for  treatment  in  a  drug-free  environment,    (3)   the  advancement  of 
metliods  and  measures  toward  rehabilitation  of  the  addict  under  continu- 
ing civil  commitment,    (4)    tlie  development  of  research  designed   to  gain 
new  knowledge  about  the  prevention  of  drug  addiction  and  the  treatment 
of  addicted  persons,  and   (5)   the  dissemination  of  factual  informatii-n  on 
narcotic  addiction  (pp.  1155-1156). 
Dr.   Cameron,   chairman  of  the  joint  committee  that   issued   the   statement, 
w^as  questioned  about  the  controversy  covered  in  the  statement : 

The  Chairman.  What  is  the  source  of  the  opposition  to  these  reconnuen- 
dations.  or  these  methods? 

Dr.  Cametion.  I  am  not  aware  that  there  is  enormous  opposition  to  these 
methods.  The  three  organizations  that  I  just  quoted  are,  it  seems  to  me, 
the  three  preeminent  organizations  in  this  field  in  the  country  (p.  11.56). 
The  joint  statement  contained  an  appendix  supplied  by  Commissioner  Gioi'- 
dano  of  the  Bureau  of  Narcotics,  wliieh  said,  in  part : 

The  Bureau  is  pleased  to  note  that  the  American  Medical  Association 
has  I'eaflirmed  its  position  opposing  the  eslalilishment  of  community  ambu- 
latory clinics  for  the  withdrawal  of  narcotics  from  addicts  and  the  con- 
tinuing maintenance  of  addicts  on  narcotics. 
The  testimony  that  condemned  ambulatory  maintenance  as  "generally  inade- 
quate and  medicary  unsound"  involved  discussion  of  a  number  of  important 
considerations  in   the  eA'aluation   of  ambulatory   maintenance.   A  basic  factor 
among  these  w^as  the  tendency  of  narcotic  addicts  regularly  to  increase  their 
"tolerance"  to  the  drugs  to  wdiich  they  are  addicted.  Tolerance  is  defined  as 
the  j)hysical   phenomenon  by  which  the  addict   requires  constantly   increasing 
quantities  of  the  drug  as  its  effectiveness  for  him  diminishes,  since  he  cannot 
control  his  physiological  depende!)ce  nor  achieve  the  principal  psychological  ef- 
fect of  addiction — eui)horia  or  an  illusory  sense  of  well-being — wittioiit  regu- 
lar'y  adding  to  his  daily  intake. 

Dr.  Camron  testified  that  the  tolerance  factor  makes  it  not  feasible  to  try  to 
maintain  an  addict  on  a  stabilized  dose  of  narcotics  daily  in  an  uncontrolled 
setting.  "Most  addicts,"  he  said,  "will  tend  to  increase  their  dose  under  these 
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ciroiimstanees,  if  they  can  get  the  dnig.""  He  testified  tliat  certain  addicts  liave 
tolerances  for  quantities  of  drugs  wbicli  would  kill  nontolerant  persons,  and 
that  he  had  once  treated  an  addict  who  had  a  tolerance  for  (34  grains  of  medi- 
cal morphine  a  day.  Dr.  Rohert  W.  Baird,  chairman  of  the  Haven  Clinic,  in 
New  York,  stated  that  he  had  treated  an  addict  who  had  buiit  up  a  tolerance 
of  90  grains  of  morphine  daily. 

Several  witnesses  teslilied  about  the  probable  effect  of  the  tolerance  factor 
upon  any  program  which  proposed  to  issue  stabilized  doses  of  narcotics  to  ad- 
dicts upon  a  reguhir  daily  basis.  Assis.ant  District  Attorney  Kuh  pointed  out 
that  there  is  no  .such  thing  as  "a  simple  maintenance  dose."  "The  dose  goes 
up,"  he  continued,  "the  addicts  want  more  and  more  *  *  *.  They  are  not  the 
persons  who  would  like  to  stand  in  line  saying,  Please,  may  I  have  more?' 
They  would  rather  deal  with  an  illegal  market." 

Dr.  Baird  said  that  he  had  observed  hundreds  of  addicts  whose  tolerance 
starts  at  one  '"shot"  per  day,  and  builds  until  "before  they  know  it,  they  are 
taking  two  and  three  bags,  three  and  four  times  a  day.  Tolerance  is  a  definite 
part  and  package  of  drug  addiction.  It  would  only  be  a  matter  of  time  before 
the  drug  addict  would  have  to  take  larger  doses." 

Dr.  Kaskin  also  testitied  that  the  addict's  craving  will  generally  tend  to  in- 
crease if  attempts  are  made  to  keep  him  on  stable  dosages  : 

Dr.  Kaskin.  *  *  *  wlien  you  ask  any  individual  addict,  "How  much 
drug  do  you  need,  how  much  drug  do  you  require?"  his  answer  almost  in- 
variably is  going  to  be  "As  much  as  I  can  get." 

The  confirmed  addicted  person  has  no  minimal  and  no  maximal  amount 
of  drugs  that  he  wants  or  will  use  if  he  can  get  hid  hands  on  it.  I  feel 
that  no  matter  how  much  drug  we  were  to  provide  the  individual  at  cost 
or  free  in  a  clinic  situation  for  selfadminiSiration  or  for  clinic  adminis- 
tration, this  would  serve  as  part  of  his  total  drug  supply  and  he  w^ould 
seek  and  probably  maintain  his  same  purchase  level  outside  of  the  clinic 
as  he  had  previously  and  actually  his  total  drug  intake  would  be  increased 
by  as  much  as  he  was  al)le  to  provide  himseif,  outside  of  the  clinic  atmos- 
phere  (p.  1314). 
A  piiot   program   in   ambulatory   maintenance  which   is   being   conducted    in 
New  York  was  described  by  Dr.  Harold  Meiselas,  director  of  the  Division  of 
Narcotics  oi'  the  New  York  State  Mental  Hygiene  Department    (p.  1212).  The 
program  cannot  be  described  as  a  major  undertaking,  .since  it  had  involved 
only  23  addicts  during  a  period  of  more  than  a  year  at  the  time  of  the  hear- 
ings, and  it  has  not  been  in  operation  long  enough  to  offer  conclusive  resiilts 
that  might  be  applied  to  similar  projects.  While  Dr.  ^Meiselas  ^\as  reluctant  to 
offer  preliminary  information  about  the  project  while  it  was  still  in  being,  in- 
dictations  are  that  this  type  of  program,  in  which  addicts  are  furnished  with 
stable  dosages  of  narcotics  under  supervision,  will  not  prove  to  be  remarkably 
successful  in  attracting  addicts  and  in  keeping  them  within  a  structure  treat- 
ment. When  Dr.  Meiselas  testified,  only  three  addicts  remained  in  the  program. 
He  did  point  out  that  the  basic  question  to  which  the  program  was  addressed 
was  whether  free  availability  of  drugs  would  induce  addicts  to  stop  purchas- 
ing imrcotics  in  the  illicit  market.  Asked  if  he  was  having  trouble  get;ing  ad- 
dicts to  volunteer  for  the  project,  Dr.  Meiselas  answered  that  "the  numbers  of 
addicts  who  are  available  for  maintenance  projects  of  this  kind  is  not  nearly 
as  large  as  many  people  Vvoukl  be  inclined  to  think." 

Several  witnesses  testified  that  in  their  i)rofes.sional  experience,  the  free 
availability  of  drugs  tends  to  spread  addiction  at  an  alarming  rate.  Con- 
versely, the  scarcity  of  drugs  tends  to  l-educe  addiction.  Probably  the  most 
graphic  example  of  tliis  tendency  was  cited  by  several  witnesses  from  tlie  Bu- 
reau of  Narcotics,  who  pointed  out  (see  chart,  p.  95)  that  during  World  War 
II.  when  shipiiing  was  restricted  iirimarily  to  military  and  naval  pui'poses, 
addiction  fell  off  to  a  startling  low  figure,  simply  because  the  illicit  narcotics 
trafiickers  had  little,  if  any.  transport  availal)le.  On  ilie  other  hand,  after  the 
war  when  shipping  resumed  its  normal  routes  and  the  Mafia  traffickers  came 
under  the  leadersliip  of  the  deported  Charles  "Lucky"  Luciano,  both  the  illicit 
traffic  and  the  addiction  rate  rose  sharply  and  the  narcotics  problem  once 
again  as.sumed  serious  proportions. 

Further  evidence  that  free  availability  spreads  addiction  can  be  seen  in  the 
statistics  of  addiction  over  a  50-year  period.  As  Commissioner  Giordano 
pointed  out,  there  was  one  addict  for  every  400  persons  in  the  population  prior 
to  the  passage  of  the  Harrison  Act  in  1914  to  control  narcotics,  while  present 
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figures  show  1  addict  in  every  4,000  persons.  The  Commissioner  stated  that  the 
reason  was  clear.  Narcotics  drugs  prior  to  1914  were  freely  available  on  a  phy- 
sician's prescription  or  in  many  home  remedies  in  every  city  and  village  in  the 
country. 

Not  only  does  free  availability  spread  addiction,  but  it  also  has  an  unfortu- 
nate effect  upon  addicts'  desires  to  end  addiction.  As  Dr.  Baird  stated  (p. 
1232)  : 

There  would  be  a  lack  of  motivation  in  so  many  people  to  give  up  the 
drug  if  it  is  so  readily  available.  When  it  is  more  difiicult  to  procure  it 
acts  as  a  deterrent  to  miiny  to  keep  their  habit  down. 
Dr.  Isbell  pointed  out  in  his  statement  that  there  are  large  numbers  of  peo- 
ple with  the  socio-economic  l)ackground  to  become  addicts. 

Why  they  are  not  drug  users  is  unknown,  but  certainly  availability  of 
drugs  is  one  factor.   The  effect   of  supplying  drugs  m.ight  be  to  increase 
availability  and.  therefore,  increase  the  addiction  problem. 
Dr.  Cameron  agreed  with  the  viewi)oint  that  availability  of  narcotics  spreads 
addiction.  He  also  took  exception  to  the  argument  that  links  narcotics  with  al- 
cohol, an  argiunent  which  states  that  since  repeal  of  prohibition  took  the  un- 
derworld out  of  the  alcohol  traffic  by  making  liquor  readily  available,  the  same 
effect  would  occur  if  narcotics  were  in  free  supply.  Dr.  Cameron  pointed  out 
that  the  problems  of  alcoholism  and  addiction  are  quite  different.  There  are 
probably    60.000    addicts,    compared    with    approximately    4.500,000    alcoholics. 
Futhermore,   said   Dr.   Cameron,    ''seldom  does  one  hear  of  persons   being  re- 
cruited to  narcotic  addiction  by  the  underworld." 
Dr.  Raskin  stated  that : 

If  the  drugs  were  made  legally  accessible  merely  for  the  asking,  even  if 
we  put  in  a  qualification  that  the  individual  could  not  get  the  drug  unless 
he  demon -: rated  ihat  h"  was  .;n  ad'iict,  I  v:el  th'it  we  uould  be  recruiting 
into  tiie  ranks  of  the  addict  population  many  new  individuals,   that  ac- 
tually the  illegality  to  a  certain  extent  does  act  as  a  deterrent,  and  ac- 
tually frightens  certain  individuals  away  from  the  drug  because  of  the 
legal  dangers  inherent  in  using  tiie  drug. 
Mr.  Kuh  testified  that  American  experience  shows  that  drug  addiction  in  the 
"white  collar"  segments  of  our  society  is  heaviest  among  doctors  and  nurses, 
indicating  that  drug  use  increases  with  drug  availability. 

The  Council  on  Mental  Health  of  the  American  Medical  Association  strongly 
disagreed  with  the  view  that  free  availability  of  drugs  would  tend  to  halt  the 
spread  of  addiction.  Such  a  practice,  the  Council  said,  might  very  well  enhance 
the  spread  of  addiction,  since  the  same  social  factors  which  now  influence  ad- 
diction would  continue  to  operate  no  matter  where  the  narcotics  came  from. 
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The  corollary  view  that  liberal  availability  of  narcotics  would  eliminate  the 
illicit  traflSc  by  removing  the  huge  profits  from  the  underworld's  drug  trade 
also  was  subjected  to  sharp  attacks  from  the  preponderance  of  witnesses  who 
voiced  opposition  to  ambulatory  maintenance. 

The  Council  on  Mental  Health  pointed  out  in  its  report  that  the  organized 
underworld  seems  to  have  no  great  interest  in  proselytizing  new  addicts  since 
the  volume  of  narcotics  on  the  illicit  market  is  rarely  suflBcient  to  supply  the 
demand.  However,  if  the  present  market  were  to  be  severely  curtailed  by  the 
operation  of  ambulatory  maintenance  clinics,  the  illicit  traffickers  might  well 
turn  to  active  recruitment  in  order  to  create  an  expanded  market  with  high 
profits. 

Dr.  Baird  of  New  York's  Haven  Clinic  for  addicts  strongly  disagreed  with 
the  viewpoint  that  supposedly  removing  the  profit  would  eliminate  the  traffic. 
He  said  that  the  crime  syndicate  should  count  the  proponents  of  ambulatory 
maintenance  as  its  greatest  allies,  simply  because  availability  would  spread 
addiction,  the  tolerance  factor  would  build  up  the  demand  for  more  than  the 
stable  dosage,  and  more  addicts  than  ever  would  seek  extra  supplies  from  the 
underworld.  Furthermore,  Dr.  Baird  stated,  addicts  would  tend  to  avoid  doc- 
tors and  the  clinics  in  the  maintenance  program  since  they  usually  distrust  au- 
thority. 

Dr.  Raskin's  testimony  on  the  mental  attitudes  of  addicts  in  relation  to 
maintenance  programs  gives  his  views,  based  on  long  experience  with  addicts, 
of  probable  results.  Dr.  Raskin  said  that  a  program  which  offers  a  predeter- 
mined dose  of  morphine,  requiring  clinic  visits  for  individual  doses,  would  find 
itself  without  patients.  He  said  that  addicts  are  not  likely  to  visit  clinics  be- 
cause it  would  be  too  much  trouble  for  them  to  do  so.  The  addict  will  not  or- 
ganize his  life  and  take  up  a  structured  existence,  but  will  seek  his  drugs  on 
the  illicit  market.  Dr.  Raskin  also  pointed  out  that  the  clinics  would  adminis- 
ter morphine,  while  the  narcotic  that  the  addict  demands  is  heroin.  The  ad- 
ministration of  heroin  would  require  revision  of  present  laws  that  outlaw  her- 
oin because  of  its  dangerous  addictive  factor.  Furthermore,  he  stated  that, 
even  with  heroin  as  the  available  drug,  the  clinics  would  not  be  effective. 
Dr.  Isbell  added  to  this  viewpoint  in  his  statement : 

Dr.  Isbell.  *  *  *  Many  addicts  might,  therefore,  take  what  drugs  they 
are  given  and  go  out  and  buy  more.  Further  dangers  include  the  registra- 
tion in  more  than  one  clinic,  registration  of  nonaddicts  who  then  sell  part 
of  their  supplies  to  other  addicts,  reluctance  of  addicts  to  go  to  the  clinics 
because  attendance  makes  them  "visible"  to  the  public  and  to  law-enforce- 
ment officers.   These  difficulties  are  more  than  theoretical.  They  occurred 
when  clinics  were  operated  in  the  United  States  in  the  1920's.  In  recent 
years,  the  State  of  Israel  has  operated  clinics  that  dispensed  drugs  to  ad- 
dicts and  had  problems  similar  to  those  described  above   (pp.  1326-1327.). 
Witnesses  opposing  ambulatory  maintenance  programs  were  severely  critical 
of  the  expense  that  necessarily  would  be  entailed,  the  physical  problems  of  op- 
erating clinics,  and  the  burdens  of  administration,  regulation,  and  supervision. 
Dr.  Hess,  in  her  responsible  role  as  New  York  health  authority,  defined  the 
problems  that  must  be  solved  before  any  ambulatory  program  could  be  started. 
With    New    York's   addict    population    of   approximately    23,000,    all    of    whom 
would  require  at  least  one  drug  dosage  per  day,  and  some  of  whom  would  re- 
quire several.  Dr.  Hess  stated  that  a  drug  must  be  found  to  simulate  heroin 
which  could  be  administered  only  once  daily.  Even  that  task  is  a  formidable 
one,  she  said.  The  drug  must  simultaneously  satisfy  the  addict  and  permit  him 
to  work.  Effective  testing  must  be  developed  to  protect  addicts  from  overdoses 
and  death,  since  addicts  are  likely  to  seek  outside  supplies  of  narcotics.   Fi- 
nally. Dr.  He.ss  declared  that  there  must  be  as.surance  that  dealers  and  push- 
ers will  be  eliminated,  instead  of  spreading  heroin  usage  to  new  addicts  in 
new  area.s,  an  effect  that  Dr.  Hess  .said  is  believed  likely  by  most  authorities. 
Dr.  Baird  gave  a  realistic  assessment  of  the  problems  that  would  be  faced  in 
an   ambulatory   maintenance  program.    He  pointed   out   that  such   a   program 
would  seek  to  treat  25,000  addicts  in  New  York  City.  Each  addict,  he  said, 
should   be   .seen   daily   by   a    doctor   to   ascertain   whether   he   is   getting   more 
drugs.   In  an  8-hour  day,   doctors  would  probably  average   25  patients   at   15 
minutes  per  patient.  "This  would  take  a  minimum  of  1,000  doctors  a  day  work- 
ing around  the  clock,"  Dr.  Baird  estimated,  "and  approximately  325  doctors  in 
an  8-hour  shift  just  to  dole  out  narcotics  and  check  up  on  these  people." 
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Dr.  Raskin  said  that  he  believed  the  only  operating  circumstances  under 
which  anibuhitory  clinics  would  work  would  provide  addicts  with  a  bulk 
amount  of  heroin — a  week's  supply,  for  example — to  be  self-administered.  He 
indicated  that  to  expect  addicts  to  hold  to  the  schedule  would  be  absurd ;  the 
week's  supply  would  be  gone  at  the  end  of  the  second  day. 

Dr.  Baird  pointed  out  that  the  problem  of  ascertaining  that  the  addict  is 
prevented  from  getting  illicit  supplies  of  drugs  to  supplement  those  he  received 
from  a  clinic  would  be  most  ditticult  to  .solve.  Any  control  system  would  re- 
quire costly  medical  testing  and  would  involve  scheming  and  subterfuge  on  the 
part  of  the  addicts  to  outwit  the  doctors  and  administrators. 

The  Council  on  Mental  Health  of  the  American  Medical  Association  stated 
that  it  is  obvious  that  clinics  which  operate  24  hours  daily,  7  days  a  week, 
would  be  very  expensive.  Since  many  addicts  are  criminals  and  are  wanted  by 
the  police,  the  Coinicil  predicted  that  they  would  avoid  clinics,  while  other  ad- 
dicts w'ould  shun  the  stigma  of  addiction  entailed  in  registering  and  being  fin- 
gerprinted for  the  clinic's  service.  All  of  these  persons,  probably  composing  an 
appreciable  segment  of  the  addict  population,  would  be  likely  to  continue  to 
patronize  the  illicit  market. 

Proponents  of  ambulatory  maintenance  generally  hold  that  the  influence  of 
narcotics  upon  an  addict  makes  him  tranquil  and  at  peace  with  his  world,  and 
they  assume  that  he  would  cease  any  criminal  activities  he  is  engaged  in  if  he 
were  supplied  with  drugs.  Opponents  of  ambulatory  maintenance,  however, 
l)oint  to  studies  that  show  addicts  to  be  continually  hostile  to  the  society 
around  them.  The  FBI  statistics  showing  that  73  percent  of  arrested  addicts 
had  criminal  records  for  non-narcotic  violations  prior  to  the  first  arrests  in  the 
narcotic  field  were  frequently  cited  by  witnesses.  "It  grossly  oversimplifies," 
Mr.  Kuh  stated,  "to  say  that  America's  outlawing  of  opiates  causes  crime.  For 
many  of  our  addicts  the  procuring  of  drugs  is  simply  one  more  manifestation  of 
that  antisocial  conduct  that  expresses  their  neurotic  or  psychopathic  rebellion 
against  society.  These  addicts  are  not  milquetoasts,  readily  regimented,  pre- 
pared to  register  and  to  stand  in  line  for  mere  maintenance  dosages,  merely 
because  such  drugs  may  be  lavsrful,  when  lacking  inhibiting  feelings  of  guilt 
they  can  procure  'happier'  drug  quantities  with  less  redtape  through  illegal 
sources"   (p.  1177). 

Dr.  Isbell,  who  has  supervised  the  treatment  of  addicts  at  Lexington,  Ky., 
for  many  years,  stated  :  "The  psychiatric  histories  of  most  U.S.  addicts  reveal 
deep  social,  familial,  and  behavioral  pathology  which  antedates  the  beginning 
of  drug  use  by  many  years.  Most  addicts  *  *  *  have  no  skills  other  than  crim- 
inal skills,  and  *  *  *  have  extremely  low  degrees  of  motivation  to  conform  to 
usual  social  customs  *  *  *.  Since  the  personalities  of  the  average  addict  are  as 
they  are,  it  seems  unlikely  that  supplying  drugs  to  addicts  would  significantly 
alter  their  behavior.  The  basic  personality  disturbance  would  be  unaltered  by 
giving  drugs,  and  there  is  no  reason  to  think  that  the  addicts  would  not  con- 
tinue their  anti-social  pursuits.  Whether  the  amount  of  theft  attributable  to  ad- 
dicts would  even  be  reduced  is  debatable  *  *  *"  (p.  1326). 

Finally,  opponents  of  ambulatory  maintenance  express  concern  at  the  revo- 
luntionary  moral  concept  involved  in  the  dispensing  of  narcotics  by  physicians 
or  by  clinics  on  a  free  or  low-cost  basis.  Mr.  Kuh  stated  the  principle  at  issue : 
"*  *  *  the  use  of  drugs,  to  keep  an  estimated  50,000  American  addicts  in  a 
muted,  gently  flowing  euphoria,  placid  and  flaccid,  lacking  in  energy  and  ambi- 
ti(m,  is  hardly  to  be  sub.sidized  by  the  state"  (p.  1177). 

Trials  of  ambulatory  maintenance  in  tlte  United  States,  the  United  Kingdom, 
and  Israel 

Between  the  years  1919  and  1925  there  were  established  in  the  United 
States,  under  the  supervision  of  State  and  municipal  authorities,  approxi- 
mately 44  clinics  for  dispensing  narcotics  to  addicts.  According  to  the  Ameri- 
can Aledical  Association's  report  on  their  operations,  most  of  them  did  not  last 
long  nor  have  any  other  purpo.se  than  the  dispensing  of  drugs  to  addicts  to 
prevent  exploitation  of  patients  by  drug  peddlers. 

The  report  of  the  I'resident's  Commission  on  Narcotic  and  Drug  Abuse,  of 
which  excerpts  are  printed  in  the  hearing  record,  discussed  (p.  1324)  the  oper- 
ation of  ambulatory  clinics  in  the  1920's,  stating  that  they  maintained  inade- 
quate control  over  the  drugs  that  were  dispensed,  and  that  because  of  lack  of 
supervision,  they  were  abandoned  without  conclusive  findings  on  their  use.  Dr. 
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Baird  stated  (p.  1235)  that  one  result  of  the  clinics  was  a  general  increase  in 
addiction.  He  said  that  the  American  clinics  were  "dismal  failures"  and  were 
abandoned  for  that  reason. 

Dr.  Isbell  outlined  (p.  1326)  some  of  the  difficulties  and  serious  problems 
that  occurred  when  the  clinics  were  operated  in  the  1920's.  He  stated  that  ad- 
dicts accepted  the  drugs  they  were  given  and  then  went  out  and  bought  more. 
Addicts  registered  in  more  than  one  clinic;  nonaddicts  registered  in  order  to 
procure  and  sell  narcotics  to  addicts;  many  addicts  were  reluctant  to  attend 
the  clinics  because  they  would  then  be  "visible"  to  the  public  and  to  law  en- 
forcement officers. 

Commissioner  Giordano,  commenting  (p.  837)  on  ambulatory  maintenance 
proposals,  stated  tliat  the  American  clinics  were  abandoned  on  the  advice  of 
the  most  competent  medical  authorities  of  that  time.  These  doctors,  he  said, 
recognized  an  incontrovertible  fact — addicts  breed  new  addicts,  and  the  clinics 
were  having  that  effect. 

The  noted  "British  system"  of  treatment  was  the  subject  of  considerable  tes- 
timony. As  has  already  been  noted,  the  representatives  of  the  New  York  Acad- 
emy of  Medicine  and  the  Advisory  Council  of  Judges  regarded  the  British  reg- 
ulation of  allowing  physicians  to  treat  addicts  in  the  course  of  their  ordinary 
practice  as  worthy  of  consideration  for  adoption  by  this  country.  The  oppo- 
nents of  ambulatory  maintenance  unanimously  condemned  the  theory,  generally 
on  the  basis  that  the  addiction  problem  in  the  United  Kingdom  was  startlingly 
different  in  many  aspects  from  that  in  the  United  States  and  that,  therefore, 
there  would  be  no  practicality  in  emulating  British  practice. 

One  of  the  problems  in  assessing  the  conditions  of  addiction  in  tlie  United 
Kingdom,  according  to  Deputy  Commissioner  of  Narcotics  George  H.  Gaggney 
(p.  905)  is  that  the  British  apparently  do  not  really  know  how  many  addicts 
they  have,  since  they  do  not  have  the  same  type  of  law  enforcement  nor  do 
they  have  compulsory  reporting  of  addicts.  There  are  less  than  a  dozen  people 
in  the  British  Home  Office  who  are  engaged  in  trying  to  control  the  illicit  traf- 
fic, according  to  Mr.  Gaffney.  He  believes  the  reported  British  total  of  532  ad- 
dicts is  an  unrealistic  figure.  Mr.  Gaffney  pointed  out  that  addicts  as  this 
country  defines  them  are  likely  to  go  unreported  in  the  United  Kingdom,  while 
the  official  figure  of  532  probably  represents  medically  addicted  patients  who 
are  supplied  with  narcotics  to  each  the  pain  of  serious  and  terminal  illnesses. 
A  report  on  British  addiction  was  published  in  the  British  medical  journal, 
the  Lancet,  on  March  21,  1964.  and  was  printed  in  the  record  of  these  hearings 
(pp.  850-851).  The  report  casts  doubt  upon  the  procedures  used  in  estimating 
addicts  in  the  United  Kingdom,  and  states  that  all  indications  .show  that  there 
may  be  as  many  as  2,000  addicts  in  Britain.  The  article  suggests  that  registra- 
tion procedures  should  be  revised,  and  that  the  addiction  problem  is  certainly 
more  serious  now  than  it  was  in  1961,  when  proposals  for  civil  commitment 
for  British  addicts  were  rejected  by  the  Government.  In  1964,  the  article  says, 
the  arguments  against  "specialized  treatment  centers"  seem  less  tenable. 

Mr.  Kuh  also  commented  on  the  British  system.  He  said  that  there  is  no  ar- 
gument, since  the  United  Kingdom  has  a  different  kind  of  problem.  He  pointed 
out  that  Hong  Kong,  where  the  so-called  British  system  of  allowing  physicians 
to  prescribe  narcotics  is  in  operation,  has  an  addiction  rate  estimated  at  1  per- 
son in  every  12  of  the  population,  while  the  rate  in  New  York  is  1  person  in 
every  700.  "In  Britain,"  he  said,  "the  rate  for  major  crimes — allowing  for  dif- 
ferences in  population — is  one-eighth  to  one-tenth  of  ours.  England's  handful  of 
addicts  are,  unlike  our  vast  mutlitudes,  mostly  addicted  to  morphine  or  co- 
caine, as  painkillers,  following  serious  illness.  It  is  not  the  system,  but  the  so- 
ciology of  the  communitv.  that  is  likelv  to  accelerate  or  to  retard  its  addiction 
rate"  (p.  1177). 

The  subcommittee  had  the  benefit  of  a  statement  by  Dr.  Henry  Brill,  of 
Pilgrim  State  Hospital  in  New  York,  who  related  his  observations  and  conclu- 
sions of  a  study  of  the  British  narcotic  problem  which  he  made  in  England 
with  Dr.  Granville  Larrimore.  of  the  Department  of  Health  of  New  York 
State. 

Their  findings,  summarized  by  Dr.  Brill  in  his  statement,  are  a  valuable  ex- 
planation of  the  conditions  currently  in  effect  in  the  United  Kingdom,  and  are 
presented  herewith : 

1.  There  were  no  narcotic  clinics  in  England  nor  had  there  ever  been  any 
as  far  as  we  could  determine. 


3243 

2..  There  was  no  system  of  compulsory  legal  registration  although  physi- 
cians were  encouraged  to  report  the  names  of  addicted  persons  who  came 
to  them. 

3.  There  was  no  formal  system  of  official  issue  of  drugs  which  would  en- 
title the  addict  to  receive  a  regular  supply  from  a  clinic  or  a  physician  or 
any  other  sources. 

4.  The  names  of  some  350  addicted  persons  were  known  to  the  medical 
authorities  but  heroin  addicts  were  a  small  minority  and  virtually  all  the 
cases  had  characteristics  of  age.  sex.  and  addiction  pattern  that  marked 
them  as  essentially  medical  addicts ;  many  were  older  women  with  chronic 
painfull  contlitions. 

It  was  quite  obvious  that  any  generalizations  based  on  such  cases  would 
have  no  application  to  the  criminal  addiction  problem  which  creates  the 
New  York  situation. 

5.  The  channels  of  supply  were  medical  and  there  was  no  underworld 
organization  such  as  we  have  to  deal  with  but  there  was  a  small  well- 
known  illicit  market. 

6.  The  wording  of  British  regulations  appears  to  permit  a  physician  to 
administer  narcotics  to  a  patient  who  in  his  judgment  needs  to  be  main- 
tained but  we  were  led  to  understand  that  these  rules  are  virtually  nulli- 
fied by  others  which  forbid  the  giving  of  narcotics  to  maintain  addiction ; 
informal  discussion  with  numerous  psychiatrists  and  other  physicians 
made  it  clear  that  the  British  practice  is  much  the  same  as  our  own.  We 
did  not  succeed  in  locating  any  physician  who  could  describe  a  significant 
experience  with  maintenance  of  the  kind  so  widely  quoted  in  America  nor 
could  we  locate  medical  reports  which  described  such  a  procedure  or  its 
results.  If  there  was  a  right,  it  was  exercised  in  such  a  way  that  the  ac- 
tual practice  was  like  our  own. 

On  the  contrary,  we  were  consistently  told  by  psychiatrists  and  other 
physicians  that  they  would  not  become  involved  with  prescribing  mainte- 
nance for  addicts  for  legal  and  administrative  as  well  as  ethical  reasons. 

It  appeared  clear  that  the  British  have  never  had  a  significant  problem, 
and  this  coupled  with  the  fact  that  they  possess  other  and  characteris- 
tically indirect  methods  of  control  has  made  it  possible  to  retain  the  flexi- 
ble sounding  regulations.  This  was  carefully  done  because  of  professional 
sensitivity  with  respect  to  the  broader  implications  of  increased  Govern- 
ment control  in  other  areas  of  practice.  As  far  as  narcotic  addiction  itself 
was  concerned,  their  attitude  was  quite  similar  to  that  of  American  physi- 
cians. There  was  not  the  slightest  evidence  that  the  present  low  rate  of 
addiction  was  the  result  of  any  "system"  ;  in  fact,  very  low  rates  of  addic- 
tion are  reported  from  other  European  countries  whose  regulations  are 
quite  stringent  (pp.  131&-1317). 
An  experiment  in  ambulatory  maintenance  in  Israel  in  recent  years  was  de- 
scribed by  Commissioner  Anslinger  and  other  witnesses..  Mr.  Anslinger  noted 
(p.  697)    that  the  Government  of  Israel   in  1952  decided  to  allocate  narcotic 
drugs  to  a  large  number  of  addicts  in  order  to  prevent  their  exploitation  by 
criminal  suppliers.  Israeli  authorities,  writing  in  the  United  Nations  Bulletin 
in  April  of  1962,  described  the  results  of  the  experiment.  They  stated  that  in 
1953  they  were  importuned  by  a  steady  stream  of  underworld  addicts  who  said 
they  wished  to  be  cured,  although  they  were  well  aware  that  there  were  insuf- 
ficient l)eds  to  take  care  of  them  in  hospitals.  All  the  addicts  wanted,  said  the 
Israeli  writers,  was  a  regular  allocation  of  drugs.  They  exaggerated  their  de- 
mands, it  was  charged,  and  were  joined  by  peddlers  from  the  illicit  markets 
who  simulated  addiction  in  order  to  obtain  drugs  to  sell  on  the  black  market. 
Attendants  in  the  clinics  were  abused  and  threatened  with  weapons  if  they 
failed  to  supply  large  quantities  of  drugs.   A  constant  police  guard  was  re- 
quired  to  handle   the   addicts,    and   the  number   of   addicts    registered   in   the 
health  offices  constantly  grew,  until  eventually  Israel  abandoned  the  ambula- 
tory maintenance  program  and  instituted  in  its  place  a  .system  of  compulsory 
commitment  to  hospitals. 

*****  >i<  <•■ 

Senator  Hruska.  This  concludes  our  testimony  this  morning.  We 
will  adjourn,  subject  to  the  call  of  the  Chair. 

(Whereupon,  at  11 :20  a.m.,  Thursday,  May  25,  1972,  the  subcom- 
mittee recessed,  to  reconvene  subject  to  the  call  of  the  Chair.) 
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The  Library  of  Congress, 
conqressiona  research  service, 
Washington,  D.C.  September  29,  1972. 
To :  Senate  Subcommittee  on  Criminal  Laws  and  Procedures.  Attention :  Mr.  G. 

Robert  Biakey. 
From  :  American  Law  Division. 

Subject :  Efifect  of  the  "Piggyback"  Jurisdictional  Base  of  the  Proposed  New 
Federal  Criminal  Code  (Section  201(b))  on  Federal  Criminal  Jurisdiction. 
The  enclosed  report  is  in  response  to  your  letter  and  our  subsequent  conversa- 
tions in  which  you  requested  a  comparison  between  the  authority  that  would  be 
granted  federal  law  enforcement  officials  by  virtue  of  Section  201(b)  of  the 
Proposed  New  Federal  Criminal  Code  and  the  authority  contained  in  existing 
law.  In  addition  to  Title  18  offenses,  those  non-Title  18  offenses  listed  in  Table  II 
of  the  Final  Report  of  the  National  Commission  have  been  included  in  the 
comparison. 

Charles  Doyle, 
Legislative  Attorney. 

Effect  of  "Piggyback"  Jurisdictional  Base    (Section  201(b))    of  Proposed 
New  Federal  Criminal  Code  on  Federal  Criminal  Jurisdiction 

The  federal  government  does  not  have  plenary  criminal  jurisdiction.  Its 
criminal  jurisdiction  is  limited  to  those  specific  Constitutional  provisions  con- 
cerning crimes  like  treason  and  counterfeiting,^  plus  the  enactment  and  enforce- 
ment of  those  statutes  "necessary  and  proper"  for  the  execution  of  its  limited  con- 
stitutionally granted  powers.  Mindful  of  this  restriction,  Congress  has  histori- 
cally included  jurisdictional  elements  within  the  definitions  of  federal  crimes.  In 
some  cases,  such  as  treason  (18  U.S.C.  sec.  2381),  these  are  explicit.  In  others, 
such  as  the  statute  prescribing  assaults  on  certain  federal  law  enforcement 
officers  (18  U.S.C.  sec.  Ill),  they  are  incorporated  by  reference  to  other  statutes. 
In  still  others,  the  jurisdictional  factors  have  been  recognized  as  such  or 
"found"  by  Congress,  as  in  the  case  of  extortionate  credit  transactions  (82 
Stat.  159). 

The  National  Commission  on  Reform  of  Federal  Criminal  Laws  was  ob- 
viously bound,  in  proposing  a  New  Federal  Criminal  Code,  by  the  constitu- 
tional restrictions  on  federal  criminal  jurisdiction.  Their  treatment  of  juris- 
dictional elements  is  much  the  same  as  that  used  in  formulating  existing  fed- 
eral criminal  statutes.  The  proposed  Code  covers  jurisdictional  elements  ex- 
plicitly (sec.  1101 — treason),  by  incorporating  jurisdictional  elements  by  ref- 
erence to  other  sections  of  the  proposed  Code  (sec.  1609 — homicide),  and  by 
incorporating  jurisdictional  elements  by  reference  to  existing  law  (sec.  1826— 
drug  abuse).  Incorporation  of  jurisdictional  elements  by  reference  is  more 
prevalent  in  the  proposed  Code  than  in  existing  criminal  statutes.  Section  201 
of  the  proposed  Code  (Common  Jurisdictional  Bases)  is  an  example  of  this  ap- 
proach. Most  of  the  jurisdictional  bases  listed  in  Section  201,  incorporated  as 
the  jurisdictional  foimdation  of  the  crimes  defined  in  Part  B  (Specific  Offenses) 
of  the  Code,  are  fairly  traditional.  However,  Section  201(b)  appears  to  be 
something  of  an  innovation.  Federal  jurisdiction  over  an  offense  exists?  in  the 
case  of  sec.  201(b)  crimes  when  the  offense  is  "committed  in  the  course  of  com- 
mitting or  in  immediate  flight  from  the  commission  of  any  other  offenses  de- 
fined in  this  Code  over  which  federal  jurisdiction  exists."  For  example,  under 
the  proposed  Code  a  murder  committed  during  the  course  of  a  bank  robbery  would 


'  U.S.  Const.,  Art.  I,  sec.  8,  cl.  6,  10  ;  Art.  Ill,  sec.  3. 
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be  subject  to  federal  investigation  and  prosecution  along  with  the  robbery — 
the  robbery   because  the  bank  was  federally   insured    (sees.   1721(4),  201  (k), 
219(d))  ;  the  murder  because  it  was  committed  during  the  course  of  the  rob- 
bery over  which  federal  jurisdiction  existed  (sees.  1601(c),  1609,  201(b)).  This 
is  very   similar  to  the  result  under  present  federal  law,  18  U.S.C.  sec.  2113, 
where  the  penalty  for  the  robbery  of  a  federally  insured  bank  is  aggravated 
when  a  killing  occurs  during  the  commission  of  the  robbery.  Existing  law  con- 
tains a  number  of  similar  provisions  where  a  more  severe  penalty  is  authorized 
where  death   or  injury   from  the  commission  of  a  particular  federal  offense. 
The  Commission  approach  would  modify  the  law  somewhat  because  in  its  view : 
Incorporation  of  the  homicide  and  assault  offenses,  through  use  of  para- 
graph (b)   [of  section  201],  offers  a  significant  drafting  advantage  in  making 
applicable  the  carefully  drawn  culpability  requirements  and  grading  differ- 
entials when  death  or  injury  results.  For  example,  under  existing  law,  the 
civil  rights  deprivation  which  ordinarily  is  subject  to  a  one-year  penalty 
is    subject    to    life   imprisonment    when    death    results    without    regard   to 
whether  death  was  intended  (murder,  sec.  1601),  recklessly  caused   (man- 
slaughter, sec.  1602),  .  .  .  negligently  caused  (negligent  homicide,  sec.  1603). 
Final  Report  of  the  National  Commission  Reform  of  Federal  Criminal  Laws, 
13-14  (1971). 
Under  the  proposed  Code,   Section  201(b)    would   be  the  basis  for  federal 
jurisdiction  not  only  over  murder  and  assault   but  for  most  crimes   "against 
the  person"  and  "against  property"  defined  in  Chapters  16  and  17  of  the  Code, 
plus  certain  bribery  offenses.  See  a  complete  list  in  Appendix  I  hereof.  Moreover, 
the  underlying  offenses  would  include  not  only  bank  robbery  but  every  crime 
defined  in   the  proposed  Code  unless  expressly   excluded.'  A  complete  list  of 
these  underlying  offenses  is  found  in  Appendix  II. 

Several  State  Attorneys  General  have  viewed  Section  201  and  base  (b)  in 
particular  as  an  unwarranted  intrusion  into  their  traditional  jurisdictional 
domains.  Attorney  General  Turner  of  Iowa,  for  example,  noted  in  testimony 
before  your  Subcommittee  early  this  year  : 

[U]nder  the  system  as  it  now  exists  the  jurisdiction  of  the  federal  gov- 
ernment is  an  element  of  the  crime  and  must  be  proved  as  such.  The  proposals 
enunciated  in  Chapter  two  of  the  new  code  would  drastically  change  this, 
as  Section  201  creates  a  new  expansion — perhaps  more  aptly,  an  explo- 
sion— of  federal  jurisdiction. 

.  .  .   [S]ection  [201(b)]  charmingly  referred  to  as  piggyback  jurisdiction 
seriously  threatens  the  states'  responsibility  for  enforcement  of  criminal 
law  and  extends  federal  jurisdiction  far  f)eyond  its  present  scope.  The  piggy- 
back principle  suggests  that  federal  power  exists  to  prosecute  crimes  such  as 
murder,  rape,  arson,  and  a  long  list  of  others  heretofore  prosecuted  in  state 
courts  ...  It  appears  that  the  concept  of  piggyback  jurisdiction  if  adopted 
could   thrust   the  federal   government   into  nearly   every  crime   heretofore 
prosecuted  almost  exclusively  by  a  state.  Reform  of  the  Federal  Criminal 
Laivs,  Hearings  Before  the  f^uhcommittce  on  Criminal  Laws  and  Procedures 
of  the  Senate  Committee  on  the  Judiciary,  945-946  (1972). 
The  proposed  Code  would  unquestionably  extend  the  federal  government's  au- 
thority to  prosecute  certain  offenses  now  solely  within  state  jurisdiction.  Pro- 
fessor Louis  Schwartz,  the  Commission's  staff  director,  testified  at  an  earlier 
hearing : 

[T]he  Code  provides  some  necessary  expansion  of  federal  law  enforce- 
ment authority    ("jurisdiction"),  while  aflSrming  for  the  first  time  a  Con- 
gressional  policy   against    wasteful    and    silly   employment   of  federal   law 
enforcement   and   judicial    resources   in   prosecuting   trivial,    local   offenses 
merely   because  of  the  accidental    presence  of  a    technical  basis   .   .   .   for 
federal  jurisdiction  .  .  .  Another  significant  extension  of  federal  jurisdiction 
gives  federal  courts  and  law  enforcement  agencies  full  power  to  deal  with  a 
serious  offense  involved  in  the  commission  of  any  other,  possible  less  gerious, 
offense  under  the  Code.  Id.  at  107  (emnhasis  deleted). 
Yet  a  comparison  between  the  proposed  Code  and  existing  federal  law  suggests 
that  the  Commission's  recommendations  may  not  result  in  as  revolutionary  an 
"explosion"  of  federal  authority  as  the  State  Attorneys  General  have  suggested. 
First,  several  provisions  in  existing  federal  law  seem  to  grant  authority  at  least 
as  broad  as  Section  201(b).  See.  e.g..  18  U.S.C.  sees.  241,  242,  24.^,  844(h),  924(c), 
107.S,  1.S41.  l.-^ll,  19.51-195.5.  1961-1962.  21.S(e)  :  42  U.S.C.  R631. 


2  See  Part  II  of  Appendix  III,  infra. 
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Second,  Section  201(b)  is  not  as  sweeping  as  a  quick  reading  might  indicate 
Jurisdiction  under  sec.  201(b)  would  exist  only  over  the  more  serious  crimes 
against  persons  and  property.  See  Appendix  I.  Jurisdiction  over  those  crimes 
would  only  be  possible  when  they  were  committed  as  part  of  a  criminal  episode 
which  involved  the  commission  of  another  federal  offense.  Jurisdiction  would 
exist  only  where  the  underlying  offense  is  one  of  those  defined  in  the  proposed 
Code  (Appendix  II),  and  many  of  the  federal  crimes  defined  in  other  titles  of 
the  United  States  Code,  a  sampling  of  which  are  included  in  Appendix  III,  could 
not  provide  the  basis  for  Section  201  (b)  jurisdiction. 

Third,  most— if  not  all — of  the  misconduct  sub.iect  to  federal  authority  by 
operation  of  Section  201(b)  is  presently  sub.1ect  to  federal  prosecution  in  one  cir- 
cumstance or  another.  See  Appendix  IV.  Most  of  the  common  law  crimes  against 
persons  or  property  are  currently  subject  to  federal  authority.  For  example, 
a  killing  under  circumstances  which  at  common  law  would  be"  murder,  one  of 
the  crimes  which  in  the  words  of  Attorney  General  Turner  "heretofore  [have 
been]  prosecuted  almost  exclusively  by  a  state,"  could  be  a  violation  of  any  one 
of  over  forty  federal  criminal  statutes  contained  in  the  U.S.  Code.  Some  expressly 
outlaw  murder  or  killing ;  others  aggravate  the  penalty  when  death  results  from 
the  commission  of  a  particular  federal  crime;  and  others  proscribe  conduct  in 
terms  such  as  "obstruct",  "injure",  "intimidate",  "interfere  with",  which  are 
broad  enough  to  include  killings. 

Finally,  an  expansion  of  federal  authority  does  not  necessarily  mean  an  ex- 
pansion in  the  exercise  of  that  authority  at  the  expense  of  state  jurisdiction. 
Section  206  provides,  "The  existence  of  federal  jurisdiction  over  an  offense  shall 
not,  in  itself,  prevent  any  state  or  local  government  from  exercising  jurisdiction 
to  enforce  its  own  laws  applicable  to  the  conduct  in  question."  Section  207  con- 
tains a  list  of  circumstances  in  which  federal  officials  may  properly  decline  to 
exercise  federal  authority.  Under  Section  207  a  substantial  federal  interest  suffi- 
cient to  justify  the  exercise  of  federal  jurisdiction  exists,  ...  if  federal  juris- 
diction exists  under  section  201(b),  [and]  the  offense  is  closely  related  to  the 
underlying  offense,  as  to  which  there  is  a  substantial  federal  interest  .  .  ."  Ad- 
mittedly, Section  207  offers  only  permissible  guidelines,  but  it  has  been  suggested 
that  both  the  limited  resources  in  federal  investigative,  prosecutorial,  judicial 
and  correctional  personnel  and  the  not  unrelated  reluctance  of  federal  oflScials  to 
prosecute  "the  'garden  variety'  of  common  law  crimes"  are  likely  to  minimize 
the  extension  of  the  exercise  of  federal  criminal  authority  under  the  proposed 
Code.  See  Reform  of  the  Federal  Criminal  Laws,  supra,  at  1424-5  (1972). 

Nevertheless,  it  is  undeniably  true  that  the  enactment  of  Section  201(b)  would 
result  in  a  grant  of  federal  authority  to  investigate  and  prosecute  certain  offenses, 
as  distinguished  from  misconduct,  which  heretofore  they  did  not  have.  Appendix 
IV  has  been  prepared  to  facilitate  a  determination  the  extent  of  this  enlarge- 
ment. It  has  been  organized  into  nine  categories  corresponding  to  the  types  of 
offenses  which  are  subject  to  federal  jurisdiction  by  operation  of  Section  201(b)  : 
(1)  homicide,  (2)  crimes  involving  physical  violence  or  the  threat  of  physical 
violence — assault  and  related  offenses,  (3)  crimes  Involving  the  restraint  of  free 
movement — kidnapping  and  related  offenses,  (4)  sex  crimes,  (5)  crimes  involv- 
ing the  destruction  of  property — arson  and  related  offenses,  (6)  crimes  involving 
robbery,  theft  and  similar  crimes,  (8)  forgery  and  counterfeiting,  and  (9)  bribery 
and  related  offenses.  Each  of  these  categories  in  turn  has  been  arranged  roughly 
along  jurisdictional  lines.  Each  contains  provisions  of  Title  18,  plus  those  provi- 
sions in  other  titles  of  the  United  States  Code  which  are  identified  in  Table  II  of 
the  Final  Commission  Report,  which  are  comparable  to  crimes  defined  in  the 
proposed  Code.  A  comparison  of  the  crimes  listed  in  Appendix  I,  committed  in 
connection  with  the  crimes  contained  in  Appendix  II,  with  those  in  Appendix  IV 
will  demonstrate  the  change  in  federal  authority  over  criminal  offenses  that  the 
proposed  Code  would  produce. 


Appendix  I 


OFFENSES    IN    PROPOSED    CODE   ON    WHICH    JURISDICTION    UNDER    SECTION    201(B) 

IS   BASED 


Offense 

§1601  (murder) 

§  1602  (manslaughter) 

§1603  (negligent  homicide) 

§1611  (simple  assault) 

§1612  (aggravated  assault) 

§  1613  ( reckless  endangerment ) 

§  1614  (terrorizing) 

§  1616  (menacing) 

§1617  (criminal  coercion) 

§  1631  (kidnapping) 

§  1 632  ( felonious  restra  i  n  t ) 

§1633  (unlawful imprisonment) 

§  1635  ( usurping  control  of  an  aircraft ) 

§1641  (rape) 

§  1642  (gross  sexual  imposition) 

§  1643  ( aggravated  invohmtary  sodomy) 

§  1644  ( involuntary  sodomy ) 

§1645  (corrupting  minors) 

§  1646  (sexual  abuse  of  wards) 

§  1647  (sexual  assault) 

§  1701  (arson) 

§  1702  (endangering  by  fire  or  explosion ) 

§  1704  ( release  of  destructive  forces ) 

§1705  (criminal  mischief) 

§  1706  (tampering  with  or  damaging  public 
service) 

§  1711  (burglary) 

§  1712  (criminal  trespass) 

§  1713  (breaking  into  or  concealment  within  a 
vehicle) 

§  1714  ( stowing  away ) 

§  1721  (robbery) 

§  1732  ( theft  of  property ) 

§  1733  (theft  of  services) 

§  1734  (theft  of  property  lost,  mislaid,  or  de- 
livered by  mistake ) 

§  1736  (unauthorized  use  of  a  vehicle) 

§  1737  (misapplication  of  entrusted  property ) 

§  1751  (forgery  or  counterfeiting) 

§  1752  (facilitation  of  counterfeiting) 

§1753  (deceptive  writings) 

§  1757  (rigging  a  sporting  contest) 

§1758  (commercial  bribery) 

§1361  (bribery) 

§  1362  ( unlawful  rewarding  of  public  servants ) 

§  1366  (threatening  public  servants) 

§1367  (retaliation) 


Jurisdictional 
Provisions 

§1609 

§1609 

§1609 

§1611(3) 

§1612(2) 

§1613(2) 

§1614(2) 

§1616(2) 

§1617(3)  (a) 

§1634(1) 

§1634(1) 

§1634(1) 

§1635(2) 

§1650 

§1650 

§1650 

§1650 

§1650 

§1650 


§1701(2 
§  1702(3 
§1704(5 
§1705(3 
§1706(3 

§1711(3 
§1712(5 
§1713(3 

§  1714(2 
§1721(4 
§1740(1 
§1740(1 
§1740(1 

§1740(1 
§1740(1 
§1751(3 
§1752(5 
'§1753(3 
§1757(5 
§  1758(3 
§1368(2 
§1368(2 
§1368(2 
§1368(2 


a) 


(a) 


1  "There  is  federal  jurisdiction  over  an  offense  defined  in  this  section  .  .  .  when  the 
offense  is  committed  in  the  course  of  committing  or  in  immediate  flight  from  the  commission 
of  any  other  offense  over  which  federal  jurisdiction  exists." 

^  "Federal  jurisdiction  over  an  offense  defined  in  this  section  is  the  same  as  that  pre- 
scribed for  forgery  or  counterfeiting  in  section  1751." 

(3248) 
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OFFENSES    IN 


Offennv 


PROPOSED    CODE    WHICH 
JURISDICTION  : 


MAY    SERVE   AS    A    BASIS    FOR    SECTION    201  (I)) 
UNDERLYING   OFFENSES 


treason) 

participating  in  or  facilitating  war  against  the  United  States  witliin  its 

territory ) 
armed  insurrection) 
Para-military  activities) 
sabotage) 

recklessly  impairing  military  effectiveness) 
intentionally  impairing  defense  functions) 
avoiding  military  service  obligations) 
obstruction  of  recruiting  or  induction  into  armed  forces) 
causing  insubordination  in  the  armed  forces) 
impairing  military  effectiveness  by  false  statement) 
espionage ) 

mishandling  national  security  information) 
misuse  of  classified  communications  information) 
communication  of  classified  information  by  public  servant) 
prohibited  recipients  obtaining  information) 
wartime  censorship  of  communications) 
harboring  or  concealing  national  security  offenders) 
aiding  deserters) 

aiding  escape  of  prisoner  of  war  or  enemy  alien ) 
offenses  relating  to  vital  materials) 
person  trained  in  foreign  espionage  or  sabotage) 
military  expeditions  against  friendly  powers) 
conspiracy  to  commit  offenses  against  a  friendly  nation) 
unlawful  recruiting  for  and  enlistment  in  foreign  armed  forces) 
international  transactions ) 

orders  prohibiting  departure  of  vessels  and  aircraft) 
failure  of  foreign  agents  to  register) 
unlawful  entry  into  the  United  States) 
unlawfully  bringing  aliens  into  the  United  States) 
hindering  discovery  of  illegal  entrants) 

obtaining  naturalization  or  evidence  of  citizenship  by  deception) 
fraudulent  acquisition  or  improper  use  of  passports) 
physical  obstruction  of  a  federal  governmental  function) 
preventing  arrest  or  discharge  of  other  federal  duties  by  federal  officers) 
hindering  federal  law  enforcement) 
aiding  consummation  of  a  federal  crime) 
failure  to  appear  after  release  under  the  federal  Bail  Reform  Act  of 

1966) 

escape  from  a  federal  oflScer  or  institution ) 

public  servants  permitting  escape  from  federal  process  or  detention) 
inciting  or  leading  a  riot  in  federal  detention  facilities) 
introducing    or    possessing   contraband   useful   to   escape   from    federal 

detention) 

tampering  with   witnesses  and  informants  in  federal  proceedings) 
tampering  with  Informants  in  federal  criminal  investigations) 
tampering  with  federal  physical  evidence) 
harrassment  of  and  commimication  with  federal  jurors) 
demonstrating  to  influence  federal  judicial  proceedings) 
eavesdropping  on  federal  jury  deliberations) 
nondisclosure  to  federal  official  of  retainer  in  federal  criminal  matter) 

(3249) 
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Offense 

§  1342  (failure  to  appear  as  witness,  to  produce  information  or  to  be  sworn  in 
federal  proceedings) 

§  1343   (refusal  to  testify  in  federal  proceedings) 

§  1344  (hindering  federal  proceedings  by  disorderly  conduct) 

§  1345   (disobedience  of  federal  judicial  order) 

^  1346   (soliciting  obstruction  of  federal  proceedings) 

§  1351   (perjury  in  federal  proceedings) 

§  1352   (false  statements  in  federal  matters) 

§  1353   (false  statements  obstructing  the  foreign  relations  of  the  United  States) 

?  1354   (false  reports  to  federal  security  officials) 

S  1356   ( tampering  with  federal  public  records ) 

§  1361  (bribery  of  a  federal  public  servant  or  under  circumstances  described  in 
paragraphs  (a),  (b),  (e),or  (h)  or  section  201 ) ^ 

S  1362  ( unlawfully  rewarding  public  servant  where  the  servant  is  a  federal  pub- 
lic servant  or  under  circumstances  described  in  paragraphs  (a),  (b), 
(e),  or  (h)  or  section  201) 

§  13()3  (unlawful  compensation  for  assistance  in  a  government  matter  by  a  fed- 
eral public  servant) 

S  1364  (trading  in  public  oflBce  and  political  endorsement  involving  federal  serv- 
ice or  electric  office) 

S  1365   ( trading  in  special  influence  by  federal  public  servants) 

S  1366  (threatening  public  servants  who  are  federal  public  servants  or  under 
circumstances  described  in  paragraphs  (a),  (b),  (e),  or  (h)  of  section 
201) 

§  1367  (retaliation  against  federal  public  servants,  witnesses  or  informants  or 
under  circumstances  described  in  paragraphs  (a),  (b),  (e)  or  (h) 
of  section  201) 

S  1371   (disclosure  of   confidential   information   provided  to  the  United   States 

government) 
§  1372   (speculating  or  wagering  on  official  action  or  information  of  the  United 

States) 
§  1381   (impersonating  a  federal  official  or  a  foreign  official  within  the  special 

maritime  or  territorial  jurisdiction  of  the  United  States) 
§  1401   (federal  tax  evasion) 


1  Section  201  states  :  "Federal  jurisdiction  to  penalize  an  offense  under  this  Code  exists 
under  the  circumstances  which  are  set  forth  as  the  jurisdictional  base  or  bases  for  that 
offense. 

Bases  commonly  used  in  this  Code  are  as  follows  : 

(a)  the  offense  is  committed  within  the  special  maritime  and  territorial  jurisdiction 
of  the  United  States  as  defined  in  section  210  ; 

(b)  the  offense  is  committed  in  the  course  of  committing  or  in  immediate  flight  from 
the  commission  of  any  other  offense  defined  in  this  Code  over  which  federal  juris- 
diction  exists  : 

(c)  the  victim  is  a  federal  public  servant  engaged  in  the  performance  of  his  ofiicial 
duties  or  is  the  President  of  the  United  States,  the  President-elect,  the  Vice  President, 
or,  if  there  is  no  Vice  President,  the  oflicer  next  in  the  order  of  succession  to  the  office 
of  President  of  the  United  States,  the  Vice  President-elect,  or  any  individual  who  is 
acting  as  President  under  the  Constitution  and  laws  of  the  United  States,  a  candidate 
for  President  or  Vice  President,  or  any  memt>er  or  member-designate  of  the  Presi- 
dent's cabinet,  or  a  member  of  Congress,  or  a  federal  judge,  or  a  head  of  a  foreign 
nation  or  a  foreign  minister,  ambassador  or  other  public  minister  ; 

(d)  the  property  which  is  the  subject  of  the  offense  is  owned  by  or  in  the  custody  or 
control  of  the  United  States  or  is  being  manufactured,  constructed  or  stored  for  the 
United  States ; 

(e)  the  United  States  mails  or  a  facility  in  interstate  or  foreign  commerce  issued  in 
the  commission  or  consummation  of  the  offense  ; 

(f)  the  offense  is  against  a  transportation,  communication,  or  power  facility  of 
interstate  or  foreign  commerce  or  against  a  United  States  mail  facility  ; 

(g)  the  offense  affects  interstate  or  foreign  commerce  ; 

(h)  movement  of  any  person  across  a  state  or  United  States  boundary  occurs  in 
the  commission  or  consummation  of  the  offense  : 

(i)  the  property  which  is  the  subject  of  the  offense  is  moving  in  Interstate  or  for- 
eign commerce  or  constitutes  or  is  part  of  an  interstate  or  foreign  shipment : 

(j)  the  property  which  is  the  subject  of  the  offense  Is  mo^^ed  across  a  state  or 
United  States  boundary  in  the  commission  or  consummation  of  the  offense  ; 

(k)  the  property  which  is  the  subject  of  the  offense  is  owned  by  or  in  the  custody 
of  a  national  credit  institution ;  ^,       ^      ,  „,iK„/i 

(1)  the  offense  is  committed  under  circumstances  amounting  to  piracy,  as  prescriDea 

When  ^no^base  is  specified  for  an  offense,  federal  jurisdiction  exists  if  the  offense  is  com- 
mitted anywhere  within  the  United  States,  or  within  the  special  maritime  and  territorial 
jurisdiction  of  the  United  States." 
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Offense 

§  1402   (knowing  disregard  of  federal  tax  obligations) 

§  1403   (unlawful  trafficking  in  taxable  objects) 

§  1404   (possession  of  unlawfully  distilled  spirits) 

§  1411   (smuggling) 

§  1501    (conspiracy  against  the  rights  of  citizens) 

§  1502   (deprivation  of  rights  under  color  of  law) 

§  1511  (interference  with  elections,  federal  or  federally  assisted  programs  and 
employment  )■' 

S  1512  (discrimination  in  public  education,  state  activities,  employment,  public 
accommodations,  housing  or  interstate  travel ) " 

§  1513   (interference  with  persons  affording  civil  rights  to  others)^ 

§  1514  ( interference  with  persons  aiding  others  to  avail  themselves  of  civil 
rights)" 

§  1515  (discriminatory  interference  with  speech  or  assembly  related  to  civil 
rights  activities)^ 

§  1521   ( unlawful  acts  under  of  color  of  federal  law ) 

§1531   (safeguarding  elections) 

§  1532   (deprivation  of  federal  benefits  for  political  purposes) 

§  1533  (misuse  of  personal  authority  for  political  purposes  by  federal  public 
servants) 

§  1534   ( political  contributions  of  federal  public  servants ) 

§1535   (troops  at  the  polls) 

§  1541    (political  contributions  by  agents  of  foreign  principals) 

§  1551  (strikebreaking  under  circumstances  described  in  paragraphs  (a)  or  (h) 
of  section  201 ) 

§  1561  ( interception  of  wire  or  oral  communications  under  circumstances  de- 
scribed in  paragraphs  (a),  (c),  (e),  (f)  or  (g)  of  section  201 ) 

§  1562  (trafiic  in  intercepting  devices  under  circumstances  described  in  para- 
graphs (a),  (e),  (g),or  (j)  of  section  201 ) 

§  1564  (interception  of  correspondence  under  circumstances  described  in  para- 
graphs (a),  (c),  (e)  or  (f)  of  section  201) 

§  1601  (murder  committed  under  circumstances  described  in  paragraphs  (a), 
(b),  (c)  or  (1)  of  section  201) 

§1602  (manslaughter  committed  under  circumstances  described  in  paragraphs 
(a),  (b).  (c),or  (1)  of  section  201 ) 

§  1603  (negligent  homicide  committed  under  circumstances  described  in  para- 
graphs (a),  (b),  (c),or  (1)  of  section  201 ) 

§1611  (simjjle  assault  committed  under  circumstances  described  in  paragraphs 
(a),  (b),  (c),  or  (1)  of  section201) 

§  1612  (aggravated  assault  committed  under  circumstances  described  in  para- 
graphs (a),  (b),  (c)  or  (1)  of  section  201) 

§  1013  ( reckless  endangerment  committed  under  circumstances  described  in  para- 
graphs (a)  or  (1)  of  section  201  or  when  the  offense  is  committed  in 
the  course  of  committing  or  in  immediate  flight  from  the  commission 
of  any  other  offense  over  which  federal  jurisdiction  exists) 

§1614  (terrorizing  under  circumstances  described  in  paragraphs  (a),  (b),  (c), 
(e),    (f)   or   (1)    of  section  201) 

§  1615  (threats  against  the  President  and  Successors  to  the  Presidencey) 

§1616  (menacing  under  circumstances  described  in  paragraphs  (a),  (b),  (c), 
or  (1)   of  section  201) 

§  1617  (criminal  coercion  under  circumstances  described  in  paragraphs  (a),  (b), 
(c),  (e)  or  (1)  of  section  201  or  where  threat  involves  a  federal  crime 
or  the  adverse  action  threatened  is  a  federal  official  action) 

§  161S  (harassment  under  circumstances  described  in  paragraphs  (a)  or  (e)  of 
section  201) 


-  Section  1516  provides  :  "No  prosecution  shall  be  Instituted  for  offenses  defined  In  sec- 
tion 1511  to  1515  unless  the  Attorney  General  certifies  that  a  prosecution  by  the  United 
States  is  in  the  public  interest  and  necessary  to  secure  substantial  justice.  Nothing  in  this 
section  shall  be  construed,  however,  to  limit  the  authority  of  federal  officers,  or  a  federal 
grand  jury,  to  investigate  possible  violations  of  sections  1511  to  1515." 
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O  Sense 

§  1631  (kidnapping  under  circumstances  described  in  paragraphs  (a),  (b),  (c), 
(h)  or  (1)  of  section  201  or  wliere  "the  victim  is  a  member  of  the 
immediate  family  of:  the  President  of  the  United  States,  the  Presi- 
dent-elect, the  Vice  President,  or,  if  there  is  no  Vice  President,  the 
officer  next  in  the  order  of  succession  to  the  office  of  President  of  the 
United  States,  the  Vice  President-elect  or  any  person  who  is  acting  as 
President  under  the  Constitution  and  laws  of  the  United  States,"  or 
where  the  kidnapping  is  carried  out  with  the  intent  to  hold  the  victims 
in  a  condition  of  involuntary  servitude ) 

§  1632  (felonious  restraint  under  the  same  circumstances  that  give  rise  to  fed- 
eral jurisdiction  in  §  1631 ) 

§  1633  ( unlawful  imprisonment  under  the  same  circumstances  that  give  rise  to 
federal  jurisdiction  under  §§1631,  1632  except  with  regard  to  involun- 
tary servitude) 

§  1635  (usurping  control  of  an  aircraft  under  circumstances  described  in  para- 
graphs  (a),    (b)    or   (1)   of  section  201) 

§1641  (rape  under  circumstances  described  in  paragraphs  (a),  (b)  or  (1)  of 
section  201 ) 

§1642  (gross  sexual  imposition  under  circumstances  described  in  paragraphs 
( a ) ,   ( b )  or  ( 1 )  of  section  201 ) 

§  1643  (aggravated  involuntary  sodomy  under  circumstances  described  in  para- 
graphs ( a ) .   ( b  I  or  ( 1 )  of  section  201 ) 

§1644  (involuntary  sodomy  under  circumstances  described  in  paragraphs  (a), 
(b)   or  (1)   of  section  201) 

§  1645  (corruption  of  minors  under  circumstances  described  in  paragraphs  (a), 
(b)   or   (1)   of  section  201) 

§  1646  (sexual  abuse  of  wards  under  circumstances  described  in  paragraphs  (a). 
(b)  or  (11  of  section  201) 

§1647  (sexual  assault  under  circumstances  described  in  paragraphs  (a),  (b) 
or   (1)   of  section  201) 

§1701  (arson  under  circumstances  described  in  paragraphs  (a),  (b),  (d),  (e), 
(f).  (h),  (i)  or  (1)  of  section  201  where  the  "offense  is  committetl  by 
means  of  an  explosive  or  destructive  device,  under  paragraph  (g)  of 
section  201  or  if  the  building,  inhabited  structure  or  vital  public  facility 
is  in  whole  or  in  part  owned,  possessed,  or  used  by  or  leased  to,  any 
institution  or  organization  receiving  federal  financial  assistance") 

§1702  (endangering  by  fire  or  explosion  under  circumstances  described  in  para- 
graphs ( a  ) ,   ( b ) ,   (  d ) ,  ( f )  or  ( 1 )  of  section  201 ) 

§  1703  (failure  to  control  or  report  a  dangerous  fire  under  circumstances  de- 
scribed in  paragraphs  ( a )  or  ( d )  of  section  201 ) 

§  1704  (release  of  destructive  forces  under  circumstances  described  in  para- 
graphs (a),  (b),  (d),  (e),  (f),  (h),  (i).  or  W)  of  section  201  "or 
when  the  commission  of  the  offense  causes  or  threatens  damage  to  an 
area  in  two  or  more  states" ) 

§1705  (criminal  mischief  imder  circumstances  described  in  paragraphs  (a), 
(b),  (d),  (f),  (i)  or  (1)  of  section  201  or  where  the  offenses  involves 
damage  to  property  and  "is  conunitted  by  means  of  explosive  or  destruc- 
tive devi<'e,  under  paragraph  (g)  of  section  201  or  if  the  tangible  prop- 
erty is  in  whole  or  in  i>art,  owned,  ixissessed,  or  use<l  by  or  leased  to. 
any  institution  or  organization  receiving  federal  financial  a.ssistance" ) 

§1706  (tampering  with  or  damaging  a  public  service  under  circumstances  de- 
.scribed  in  paragraphs  (a),  (b),  (f).  (i)  or  (j)  of  section  201) 

§1711  (burglary  luader  circumstances  described  in  paragraphs  (a),  (b),  (d), 
(k).  or  (1)  of  secticm  201) 

§  1712  (criminal  trespass  under  circumstances  described  in  paragraphs  (a),  (b), 
(d),  (f),  (k)  or  (1)  of  section  201 ) 

§  1713  (breaking  into  or  concealment  within  ;i  vehicle  under  circumstances 
described  in  paragraphs  (a),  (b)  or  (1)  of  section  201) 

§1714  (stowing  away  under  circumstances  described  under  paragraphs  (a), 
(b).  (d)  or  (h)  of  section  201 ) 
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§1721  (robbery  under  circumstances  described  under  paragraphs  (a),  (b), 
(d),  (g).  (k)  or  (1)  of  section  201  but  "[n]o  prosecution  may  be  insti- 
tuted under  paragraph  (g),  however,  unless  expressly  authorized  by  the 
tile  Attorney  General") 

§  1732  ( theft  of  property  committed  under  circumstances  described  under  para- 
graphs (a),  (b),  (d).  (e).  (g).  (h),  (i).  (j),  (k)  or  (1)  of  section  201 
but  authorization  of  the  Attorney  General  is  required  for  prosecution 
under  paragraph  (g)  or  luuler  the  circumstances  described  in  section 
1740(4)  paragraphs  (a)  to  (o))  ^ 

§  1733  ( theft  of  services  committed  under  the  same  circumstances  which  would 
establish  jurisdiction  imder  §  1732) 

§  1734  (theft  of  property  lost,  mislaid,  or  delivered  by  mistake  committed  under 
the  same  circumstances  which  would  establish  jurisdiction  under 
S 1732) 

§  1736  ( authorized  use  of  a  vehicle  committed  under  circumstances  described 
in  paragraphs  (a),  (b),  (d),  (e),  (h),  (i),  (j)  or  (1)  of  section  201) 

§  1737  ( misapplication  of  entrusted  property  committed  under  circumstances 
described  in  paragraphs  (a),  (b),  (d),  (e),  (h),  (i),  (j),  or  (1)  of 
section  201  or  those  of  section  1740(4)  paragraphs  (a)  to  (o)) 

§  1738  (defrauding  secured  cretlitors  under  circumstances  described  in  para- 
graphs (a)  or  (b)  of  section  201  or  "when  the  United  States  holds  a 
security  interest  in  the  proiterty  which  is  the  subject  of  the  offense") 


3  Section  1740(4)   states:  "Federal  jurisdiction  over  an  offense  defined  in  sections  1732 
to   1734  and   section   1737  also  exists  under  any  of  tlie  following  circumstances  : 

(a)  ...  wiien  tlie  offense  is  committed  by  a  public  servant  of  the  United  States  act- 
ing under  color  of  office  ; 

(b)  ...  when  the  offense  is  committed  by  a  misrepresentation  of  United  States 
.ownership,  guarantee,  insurance  or  other  interest  of  the  United  States  in  property 
involved  in  a  transaction  ; 

(c)  .  .  .  when  the  offense  is  committed  by  impersonation  of  a  creditor  of  the 
United   States  ; 

(d)  when  the  subject  of  the  offense  Is  property  owned  by  or  in  custody  of  a  tribe, 
band,  or  community  of  Indians  which  is  subject  to  federal  statutes  relating  to  Indian 
affairs  or  of  any  corporation,  association  or  group  which  is  organized  under  any  such 
statutes  ; 

(e)  when  the  subject  of  the  offense  is  property  owned  by  or  in  the  custody  of 
any  employee  welfare  benefit  plan  or  employee  pension  benefit  plan  subject  to  29 
U.S.C,  Ch.  10  ; 

(f)  ...  when  any  part  of  the  compensation  of  a  person  employed  in  the  construc- 
tion, prosecution,  completion  or  repair  of  any  federal  public  building,  federal  public 
work,  or  building  or  work  financed  in  whole  or  in  part  by  loans  or  grants  from  the 
United  States  is  obtained  or  retained  by  a  threat  or  deception  in  relation  to  that 
person's  employment  ; 

(g)  .  .  .  when  the  offense  is  committed  in  a  transaction  for  a  loan,  advance  of  credit 
or  mortgage  insured  by  the  United  States  Department  of  Housing  and  Urban  Develop- 
ment ; 

(h)  ...  when  the  offense  is  committed  by  an  officer,  director,  agent,  receiver  or 
employee  of,  or  person  connected  in  any  capacity  with,  a  small  business  investment 
comi)any,  as  defined  in  15  U.S.C.  §  662,  and  the  subject  of  the  offense  is  property 
owned   by  or  in   the  custody  of  such   small   business   investment  company  ; 

(i)  ...  when  tlie  subject  of  the  offense  is  property  owned  by  or  in  the  custody  of 
a  registered  investment  company,  as  defined  in  15  U.S.C.  §  80a  ; 

(j)  ...  when  the  offense  is  committed  by  a  futures  commission  merchant,  as  defined 
in  7  U.S.C.  §2,  or  any  employee  or  agent  thereof,  and  the  subject  of  the  offense  is 
property  of  a  customer  received  by  such  commission  merchant ; 

(k)  ...  when  the  offense  is  committed  by  an  officer,  director,  or  employee  of  a  firm, 
association  or  corporation  engaged  in  commerce  as  a  common  carrier,  and  the  subject 
of  the  offense  is  property  owned  by  or  in  the  custody  of  such  common  carrier ; 

(1)  ...  when  the  offense  is  committed  hy  an  officer,  director,  agent  or  employee  of, 
or  person  connected  in  any  capacity  with,  any  agency  receiving  financial  assistance 
under  42  U.S.C,  Ch.  34,  and  the  subject  of  the  offense  "is  property  which  is  tlie  subject 
of  a  grant  or  contract  of  assistance  pursuant  to  such  Chapter  ; 

(mj  ..  .when  property  of  a  person  is  obtained  or  retained  by  a  threat  in  relation 
to  tliat  person's  employment  under  a  grant  or  contract  of  assistance  pursuant  to 
42  U.S.C.  Ch.  34; 

(n)  ...  when  the  offense  is  committed  by  an  officer,  agent  or  employee  of  a  labor 
organization,  as  defined  in  29  U.S.C.  §  152,  and  the  subject  of  the  offense  is  property 
owned  by  or  in  the  custody  of  such  labor  organization  ; 

(0)  ...  when  the  subject  of  the  offense  is  property  mortgaged  or  pledged  to  the 
Commodity  Credit  Corporation  or  is  property  mortgaMd  or  pledged  as  .security  for  any 
promissory  note  or  other  evidence  of  indebtedness  which  the  Corporation  has  guaran- 
teed or  is  obligated  to  purchase  upon  tender. 
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§1751  (forgerj'  or  eountorfeiting  under  circumstances  described  in  paragraphs 
(a)  or  (b)  of  section  201  or  "when  the  writing  which  is  the  subject 
of  the  offense  (i)  has  been  or  purports  to  have  been  made  by  or  on 
behalf  of,  or  issued  under  the  authority  of  the  United  States,  a  national 
credit  institution  (as  defined  in  section  219),  or  a  foreign  government  or 
banli  or  (ii)  is  an  endorsement  on  or  otherwise  a  part  of  such  writing" 
or  "when  the  offense  is  committed  by  an  ofiicer,  director,  agent,  trustee, 
or  employee,  acting  under  color  of  office,  of  a  national  credit  institu- 
tion (as  defined  in  section  219)"  or  "when  the  offense  is  committed 
pursuant  to  a  scheme  to  deceive  or  injure  the  United  States  or  a  na- 
tional credit  institution  (as  defined  in  section  219)"  or  "when  the 
writing  which  is  the  subject  of  the  offense  is  or  purports  to  be  a  security 
or  a  tax  stamp  or  part  thereof  which  is  in  interstate  or  foreign 
commerce") 

§  1752  ( facilitation  of  counterfeiting  committed  under  circumstances  described 
in  paragraphs  (a),  (b)  or  (j)  of  section  201  or  "when  the  offense 
involves  a  writing  made  by  the  United  States  or  any  foreign  govern- 
ment) 

S  1753   (deceptive  writings  jurisdiction  over  which  is  the  same  as  in  section  1751) 

§1755  (making  or  uttering  slugs  committed  under  circumstances  described  in 
paragraph  (a)  of  section  201  or  "when  the  offense  involves  a  coin 
machine  designed  to  receive  currency  of  the  United  States") 

§  1756   (bankruptcy  fraud) 

§  1757  (rigging  a  sporting  contest  under  circumstances  described  in  paragraphs 
(a),  (b),  (e),  or  (h)  of  section  201 ) 

§  1758  (commercial  bribery  committed  tmder  circumstances  described  in  para- 
graphs (a)  or  (b)  of  section  201  or  "when  the  person  committing  the 
offense  or  the  person  who  is  the  subject  of  the  offense  is  an  agent, 
fiduciary  or  employee  or  a  national  credit  institution  (as  defined  in 
section  219)  or  of  a  small  business  investment  company  (as  defined  in 
15  U.S.C.  §662),  and  the  offense  is  committed  in  connection  with  his 
duties ;"  or  "when  the  person  committing  the  offense  or  the  person  who 
is  the  subject  of  the  offense  is  an  agent,  fiduciary  or  employee  of  an 
employee  welfare  benefit  plan  or  employee  i>ension  benefit  plan  sub- 
ject to  29  U.S.C.  Ch.  10:  or  is  an  employer  any  of  whose  employees 
are  covered  by  such  plan ;  or  is  an  agent,  fiduciary  or  employee  of  an 
employer  any  of  whose  employees  are  covered  by  such  plan ;  or  is  an 
agent,  fiduciary  or  employee  of  an  employee  organization  any  of  whose 
members  are  covered  by  such  plan  :  or  is  a  person,  who,  or  an  agent, 
fiduciary  or  employee  of  an  organization  which,  provides  benefit  plan 
services  to  such  plan :  and  the  offense  is  committed  in  connection  with 
his  duties ;"  or  "when  the  person  committing  the  offense  or  the  per- 
son who  is  the  subject  of  the  offense  is  an  agent,  fiduciary  or  employee 
of  any  interstate  facility  and  the  offense  is  committed  in  the  course 
of  his  duties :"  or  "when  the  person  committing  the  offense  or  the 
person  who  is  the  subject  of  the  offense  is  an  agent,  fiduciary  or 
employee  of  a  military  officers"  or  servicemen's  club  for  iiersonnel  on 
active  duty,  or  of  a  military  post  exchange,  and  the  offense  is  com- 
mitted in  connection  with  his  duties") 

§  1759   (unlawful  trafficking  in  food  stamp  coupons) 

§  1771    (engaging  in  or  financing  criminal  usury  business) 

§  1772   (securities violations) 

§1773   (banking violations) 

§  1801  (inciting  riot  committed  under  circumstances  described  in  paragraphs 
(a),  (e)  or  (h)  of  section  201  "but  no  prosecution  shall  be  instituted 
under  paragraphs  (e)  or  (h)  unless  the  Attorney  General  certifies 
that  a  federal  interest  exists  by  reason  of  the  fact  the  circumstances 
under  which  the  offense  occurred  manifestly  portended  involvement  of 
100  or  more  persons  or  the  riot  involved  100  or  more  persons  and  its 
occurrence  was  or  was  being  substantially  furthered  from  outside  tlie 
state  wbere  the  riot  occurred  or  would  have  occurred) 

§  1802  (arming  rioters  committed  under  circumstances  described  in  paragraphs 
(a),    (e).    (h)   or   (j)   of  section  201) 

§  1803  (engaging  in  a  riot  under  circumstances  described  in  paragraph  (a)  of 
section  201 ) 
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S  1804  (disobedience  of  public  safety  orders  under  riot  conditions  under  cir- 
cumstances described  in  paragraph  (a)  of  section  201) 

S  1805  ( mutiny  on  a  vessel  committed  under  circumstances  described  in  para- 
graphs (a)  or  (I)  of  stH'tioii  201) 

<)  1814   (possession  of  explosives  and  destructive  devices  in  federal  buildings) 

S  1822   (trafficking  in  dangerous  and  abusable  drugs) 

§  182.3   ( trafficking  in  restricted  drugs ) 

i  1824   (drug  possession  offenses) 

§1831  (illegal  gambling  business  conducted  under  circumstances  described  in 
paragraphs  (a),  (e)  or  (h)  of  section  201  or  "when  any  gambling  de- 
vice, as  defined  in  section  1832,  used  in  the  commission  of  the  offense, 
moves  across  a  state  boundary") 

§  1832   (protecting  state  antigambling  policies) 

§  1841  (promoting  prostitution  committed  under  circumstances  described  in 
paragraphs  (a),  (e)  or  (h)  of  section  201) 

§  1842  (facilitating  prostitution  under  circumstances  described  in  paragraph 
(a)  of  section  201  or  "when  the  offense  occurs  within  such  reasonable 
distance  of  any  military  or  naval  camp,  station,  fort,  post,  yard,  base, 
cantonment,  training  or  mobilization  place  as  the  Secretary  of  Defense 
shall  determine  to  be  needful  to  the  efficiency,  health  and  welfare  of  the 
Army,  the  Navy,  or  the  Air  Force,  and  shall  designate  and  publish  in 
general  orders  or  bulletins") 

§  1843  (prostitution  committed  under  circumstances  described  in  the  jurisdic- 
tional provisions  of  section  1842) 

S  1851  (disseminating  obscene  material  under  circumstances  described  in  para- 
graphs (a),   (e)  or  (f)   of  section  201) 

§  1852  (indecent  exposure  under  circumstances  described  in  paragraph  (a)  of 
section  201) 

§1861  (disorderly  conduct  under  circumstances  described  in  paragraph  (a) 
of  section  201) 
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PART   III  :    PROPOSED   CODE   OFFENSES    SPECIFICALLY   EXCLUDED   FROM    §  201  (B) 

JURISDICTION 

§  1310  ( flight  to  avoid  prosecution  or  giving  testimony ) 

§1812   (illegal  firearms,  ammunition  or  explosive  materials  business) 

§  1813   ( trafficking  in  and  receiving  limited-use  firearms) 
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APPENDIX  IV 
Homicide 

A.  Proposed  Code 

Section  Jurisdiction 

§1601  (murder)  §1609:   (a),  (b) ,  (c)  or  (1) 

of  section  201* 

51602  (manslaughter)         same 

51603  (negligent  homicide)    same 

B.  Title  18  Equivalents 

(1)  Special  maritime  and  territorial  jurisdiction  offenses 

18  U.S.C.  §1111  -  murder  within  the  special  maritime  and 

territorial  jurisdiction  of  the  United 

States 
18  U.S.C.  §1112  -  manslaughter  within  the  special  maritime 

and  territorial  jurisdiction  of  the 

United  States 
18  U.S.C.  §1113  -  attempted  murder  or  manslaughter  within 

the  special  maritime  and  territorial 

jurisdiction  of  the  United  States 
18  U.S.C.  §1115  -  destruction  of  life  through  neglect  or 

misconduct  of  ship's  officers 

(2)  Offenses  committed  against  federal  officials 

18  U.S.C.   §351  -  killing  members  or  members-elect  of  Congress 
18  U.S.C.   §372  -  conspiracy  to  impede  or  injure  federal 

officials 
18  U.S.C.  §1114  -  killing  certain  United  States  employees 

during  the  performance  of  their  duties 
18  U.S.C.  §1501  -  obstructing,  resisting  or  opposing  a 

United  States  process  server 
18  U.S.C.  §1502  -  obstructing,  resisting  or  opposing  a 

United  States  extradition  agent 
18  U.S.C.  §1503  -  injuring  or  intimidating  officers,  jurors 

or  witnesses  in  federal  judicial  proceedings 
18  U.S.C.  §1510  -  intimidation  or  use  of  force  to  obstruct, 

delay,  or  prevent  investigation  of 

violations  of  federal  criminal  laws 
18  U.S.C.  §1751  -  killing  the  President  of  the  United  States 

or  one  in  the  line  of  presidential  succession 


*The  provisions  of  section  201  are  listed  in  Appendix  II,  page  CRS-11. 
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(3)  Piracy 

18  U.S.C.  §1652  -  acts  of  piracy  committed  by  citizens 
of  the  United  States 

(4)  Offenses  contained  in  title  18  not  mentioned  above 

18  U.S.C.    §34  -  destruction  of  aircraft  or  motor  vehicles 

or  their  facilities  where  death  results 
18  U.S.C.   §231  -  obstructing,  impeding  or  interfering  with 

firemen  or  police  performing  their  duties 

during  civil  disorders 
18  U.S.C.   §241  -  conspiracy  against  the  rights  of  citizens 

where  death  results 
18  U.S.C.   §242  -  deprivation  of  rights  under  color  of  law 

where  death  results 
18  U.S.C.   §245  -  injury,  intimidation  or  interference  with 

those  seeking  to  exercise  federally 

protected  rights  where  death  results 
18  U.S.C.   §593  -  interference  in  elections  by  members  of 

the  United  States  armed  forces 
18  U.S.C.   §594  -  intimidation  of  voters  in  federal  elections 
18  U.S.C.   §832  -  illegal  transportation  of  explosives 

where  death  results 
18  U.S.C.   §834  -  violations  of  regulations  of  the  Interstate 

Commerce  Commission  dealing  with  explosives 

and  other  dangerous  articles  where  death 

results 
18  U.S.C.   §844(d)  -  transporting  or  receiving  explosives 

where  death  results 
18  U.S.C.   §844(f)  -  destruction  of  United  States  property 

with  explosives  where  death  results 
18  U.S.C.   §844(i)  -  destruction  of  property  used  in  or 
affecting  commerce  with  explosives 
where  death  results 
18  U.S.C.   §894  -  collection  of  extensions  of  credit  by 

extortionate  means 
18  U.S.C.   §924(c)  -  use  or  carrying  of  a  firearm  during 

the  commission  of  a  federal  felony 
18  U.S.C.  §1153  -  murder  or  manslaughter  of  one  Indian 

by  another 
18  U.S.C.  §1201  -  interstate 'transportation  of  a  kidnap 

victim  where  the  victim  is  not  released 

unharmed 
18  U.S.C.  §1505  -  intimidating  or  impeding  witnesses  before 

or  obstructing  federal  administrative 

or  Congressional  hearings 
18  U.S.C.  §1509  -  preventing,  obstructing,  impeding  or 

Interfering  with  a  federal  court  order 
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18  U.S.C.  §1511  -  obstructing  the  enforcement  of  state 
laws  for  the  purpose  of  facilitating 
illegal  gambling 

18  U.S.C.  §1701  -  obstructing  the  mails 

18  U.S.C.  §1716  -  mailing  injurious  nonmailable  articles 
where  death  results 

18  U.S.C.  §1962  -  association  with  organizations  which 
have  engaged  in  "racketeering  activities" 
the  definition  of  which,  18  U.S.C.  §1961, 
includes  murder 

§1991  -  entering  a  train  to  commit  a  crime 
§1992  -  wrecking  trains  where  death  results 
§2113  -  killing  during  the  robbery  of  a  federally 
insured  bank 

Equivalents  Outside  Title  18 

(1)  Special  maritime  and  territorial  jurisdiction 

46  U.S.C.   §170  -  unlawful  transportation  of  explosives 

on  vessels 
49  U.S.C.  §1472(k)  -  crimes  aboard  aircraft  in  flight 

(2)  Offenses  against  federal  officials 

19  U.S.C.  §1341  -  interference  with  functions  of 

Tariff  Commission 

(3)  Other  offenses 

42  U.S.C.  §3631  -  interference  with  exercise  of  fair 
housing  rights 


18 

U 

S 

C. 

18 

U 

S 

C. 

18 

U 

S 

C. 
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Assault  and  Related  Offenses 


A.   Proposed  Code 
Section 


Jurisdiction 


§1611  (simple  assault) 

§1612  (aggravated  assault) 
§1613  (reckless  endan- 
germent) 


§1614  (terrorizing) 

§1616  (menacing) 

§1617  (criminal  coercion) 


§1611 


§1612 


§1613 


§1614 
§1616 
§1617 


(a),  (b),  (c),  or  (1) 
of  section  201* 
same 

(a)  or  (1)  of  section  201 
or  "when  the  offense  is 
committed  in  the  course  of 
committing  or  in  immediate 
flight  from  the  commission 
of  any  other  offense  over 
which  federal  jurisdiction 
exists." 

(a),  (b),  (c),  (e),  (f) 
or  (1)  of  section  201 
(a),  (b),  (c)  or  (1)  of 
section  201 

(a),  (b),  (c),  (e),  or  (1) 
of  section  201  or  "when 
the  threat  is  to  accuse  anyone 
of  a  federal  crime  or  to 
commit  a  federal  crime,  or 
when  the  threat  in  subsection 
(1) (d)  involves  federal 
official  action 


18  U.S.C. 

§1655 

18  U.S.C. 

§2191 

18  U.S.C. 

§2193 

Title  18  Equivalents 

(1)  Special  maritime  and  territorial  jurisdiction  offenses 

18  U.S.C.   §113  -  assault  within  the  special  maritime  and 

territorial  jurisdiction  of  the  United  States 

18  U.S.C.   §114  -  maiming  within  the  special  maritime  and 

territorial  jurisdiction  of  the  United  States 
assaulting  the  commander  of  a  vessel 
cruelty  to  seamen 
revolt  or  mutiny. of  seamen 

(2)  Offenses  committed  against  federal  public  servants 
18  U.S.C.   §111  -  forcible  assaults  against  certain  federal 

officials  during  the  performance  of  their 

duties 

assaulting  diplomatic  officials 

assaults  on  members  or  members-elect 

of  Congress 

conspiracy  to  injure  or  impede  federal 

officials 

threatening  the  President  of  the  United 

States  or  one  in  the  line  of  presidential 

succession 


18  U.S.C.  §112  - 

18  U.S.C.  §351  - 

18  U.S.C.  §372  - 

18  U.S.C.  §871  - 


*The  provisions  of  section  201  are  listed  in  Appendix  II,  page  CRS-11. 
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18  U.S.C.  §1501  -  assaulting  a  United  States  process  server 
18  U.S.C.  §1502  -  resisting  a  United  States  extradition  agent 
18  U.S.C.  §1503  -  injuring  or  intimidating  an  officer, 

witness,  or  juror  in  a  federal  judicial 

proceeding 
18  U.S.C.  §1504  -  influencing  jurors  by  writing 
18  U.S.C.  §1751  -  assaulting  the  President  of  the  United 

States  or  one  in  the  line  of  presidential 

succession 
18  U.S.C.  §2231  -  assaulting  those  serving  United  States 

search  warrants 

(3)  Piracy 

18  U.S.C.  §1652  -  acts  of  piracy  committed  by  citizens  of 
the  United  States 

(4)  Use  of  the  mails  or  a  facility  of  interstate  commerce  or  foreign 
commerce  in  the  offense 

18  U.S.C.    §35  -  conveying  false  information  in  connection 

with  crimes  to  be  committed  aboard  aircraft, 
motor  vehicles,  trains  or  ships 

18  U.S.C.   §844(e)  -  conveying  threats  or  false  information 

concerning  the  killing,  injury  or  intimi- 
dation of  another  by  means  of  explosives 

18  U.S.C.   §875  -  transmitting  extortionate  threats  in 
interstate  commerce 

18  U.S.C.   §876  -  mailing  threatening  communications 

18  U.S.C.   §877  -  mailing  threatening  communications 
from  foreign  countries 

(5)  Offenses  committed  against  the  mails  or  a  transportation, 
communication  or  power  facility  of  interstate  or  foreign 
commerce 

18  U.S.C.    §33  -  disabling  or  incapacitating  one  in  connection 
with  operation  or  maintenance  of  a  motor 
vehicle 

18  U.S.C.  §1701  -  obstruction  of  the  mails 

18  U.S.C.  §1951  -  interfering  with  interstate  commission  by 
physical  violence 

18  U.S.C.  §1991  -  entering  trains  to  commit  a  crime 

18  U.S.C.  §1992  -  wrecking  trains 

(6)  Offenses  where  the  threat  is  to  accuse  anyone  of  a  federal  crime, 
to  commit  a  federal  crime,  or  to  do  or  refrain  from  doing  a 
federal  official  act 

18  U.S.C.   §872  -  extortion  by  officers  or  employees  of 

the  United  States 
18  U.S.C.   §873  -  blackmail  for  not  reporting  violation  of 

any  law  of  the  United  States 
18  U.S.C.   §874  -  kickbacks  from  public  works  employees 
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(7)  Offenses  contained  in  title  18  not  mentioned  above 

18  U.S.C.   §241  -  conspiracy  against  civil  rights 
18  U.S.C.   §242  -  deprivation  of  rights  under  color  of  law 
18  U.S.C.   §245  -  interference  with  the  exercise  of  federally 
protected  rights 
•  18  U.S.C.   §593  -  interference  in  elections  by  members  of 
the  United  States  armed  forces 
18  U.S.C.   §594  -  intimidation  of  voters  in  federal  elections 
18  U.S.C.   §832  -  illegal  transportation  of  explosives 

where  bodily  injury  results 
18  U.S.C.   §834  -  violations  of  regulations  of  the  Interstate 
Commerce  Commission  concerning  explosives 
and  other  dangerous  articles  where  bodily 
injury  results 
18  U.S.C.   §844(d)  -  transportation  or  receiving  explosives 
with  knowledge  or  intent  that  they  be 
used  to  kill,  injure  or  intimidate  where 
bodily  injury  results 
18  U.S.C.   §844(i)  -  destruction  of  personal  or  real  property 
by  explosives  where  bodily  injury  results 
§892  -  making  extortionate  extensions  of  credit 
§893  -  financing  extortionate  extensions  of  credit 
§894  -  collecting  extortionate  extensions  of  credit 
§924  -  use  or  carrying  of  a  firearm  during  the 
commission  of  a  federal  felony 
§1201  -  interstate  transportation  of  a  kidnap  victim 

where  the  victim  is  not  released  unharmed 
§1505  -  intimidating  or  impeding  witnesses  before 
a  federal  administrative  or  Congressional 
hearing 
§1507  -  picketing  or  parading  with  intent  to  obstruct 

justice 
§1509  -  prevent,  obstruct,  impede  or  interfere  with 

a  federal  court  order  by  threat  or  force 
§1510  -  obstruct,  delay  or  prevent  investigation  of 
a  violation  of  federal  criminal  law 
18  U.S.C.  §1511  -  conspiracy  to  obstruct  enforcement  of  state 
laws  for  the  purpose  of  facilitating 
illegal  gambling 
18  U.S.C.  §1792  -  assisting  a  mutiny  or  riot  at  a  Federal 

penal  or  correctional  institution 
18  U.S.C.  §1859  -  interrupting,  hindering  or  preventing  a 
survey  of  the  United  States  by  threat 
or  force 
18  U.S.C.  §1962  -  association  with  an  organization  engaged 
in  "racketeering  activities"  defined  to 
include  assault 


18 

U 

S 

c. 

18 

U 

s 

c. 

18 

u 

s 

c. 

18 

u 

s 

c. 

18 

u 

s 

c. 

18 

u 

s 

.c. 

18 

u 

s 

.c. 

18 

u 

s 

.c. 

18 

u 

.s 

.c. 
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18  U.S.C.  §2113  -  assault  during  the  commission  of  a  robbery 
of  a  federally  insured  bank 

18  U.S.C.  §2114  -  assault  with  intent  to  rob  mail,  money 

or  other  property  of  the  United  States 

Offenses  Outside  Title  18 

(1)  Special  maritime  and  territorial  jurisdiction  offenses 

33  U.S.C.   §368  -  failure  to  give  aid  after  ship  collision 
46  U.S.C.   §170  -  offenses  involving  explosives  on  vessels 
46  U.S.C.  §§413,  481  -  offenses  relating  to  safety  equip- 
ment on  vessels 
46  U.S.C.   §526(m)  -  reckless  operation  of  motor- 
boats 
46  U.S.C.   §658  -  sending  unseaworthy  vessel  to  sea 

46  U.S.C.   §701  -  offenses  by  merchant  seamen 

47  U.S.C.    §27  -  endangering  submarine  cables 

47  U.S.C.   §381  -  operating  vessel  at  sea  without  radio 
49  U.S.C.  §1472  -  crimes  aboard  aircraft  in  flight 

(2)  Offenses  committed  against  federal  public  servants 

7  U.S.C.    §87(c)  -  assaulting  or  impeding  Grain  Standard 
inspector 

19  U.S.C.  §1341  -  interfering  with  functions  of  Tariff 

Commission 
21  U.S.C.   §675  -  assaulting  meat  inspector 

29  U.S.C.   §162  -  interfering  with  functions  of  NLRB 

(3)  Offenses  against  the  mails  or  facility  of  commerce 

47  U.S.C.   §506  -  coercive  practices  affecting  broadcasting 

(4)  Other  offenses 

21  U.S.C.  §145  -  receiving  in  commerce  unfit  milk  or  cream 

21  U.S.C.  §333(a)  -  introduction  or  delivery  of  adulterated 

foods,  drugs,  and  cosmetics 

21  U.S.C.  §461  -  offenses  involving  adulterated  poultry 

21  U.S.C.  §676  -  offenses  involving  adulterated  meat  products 

30  U.S.C.  §819  -  violating  mine  safety  standards 
42  U.S.C.  §3631  -  interfering  with  exercise  of  fair 

housing  rights 
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Kidnapping  and  Related  Offenses 


A.   Proposed  Code 
Section 


§1631  (kidnapping) 


§1632  (felonious 
restraint) 

§1633  (unlawful  imprison- 
ment) 

§1635  (usurping  control 
of  an  aircraft) 


Jurisdiction 

§163A:   (a),  (b) ,  (c) ,  (h)  or 

(1)  of  section  201*  or  in  the 
case  of  §1631(c)  when  committed 
anywhere  in  the  United  States 


same  but  for  the  involuntary 
servitude  cases 

§1635:   (a),  (b)  or  (1)  of 
section  201 


S.C. 


Title  18  Equivalents 

(1)  Special  maritime  and  territorial  jurisdiction  offenses 

18  U.S.C.  §2194  -  shanghaiing  sailors 

(2)  Offenses  committed  against  federal  public  servants 

18  U.S.C.   §351  -  kidnapping  members  or  members-elect 
of  Congress 
§372  -  conspiracy  to  injure  or  impede  federal 
officers 
§1501  -  obstructing,  resisting  or  opposing  a 
United  States  process  server 
obstructing,  resisting  or  opposing  a 
United  States  extradition  agent 
injuring  or  intimidating  officers,  witnesses 
or  jurors  in  federal  judicial  proceedings 


18  U, 
18  U. 
18  U. 
18  U, 


§1502 
§1503 


(3)  Piracy 
18  U. 


S.C. 


§1652  -  acts  of  piracy  by  citizens  of  the  United 
States 

(4)  Offenses  involving  movement  of  a  person  across  a  state  border 

18  U.S.C.  §1201  -  interstate  transportation  of  a  kidnap 
victim 

(5)  Offenses  involving  involuntary  servitude' 

18  U.S.C.  §1581  -  peonage 
18  U.S.C.  §1583  -  enticement  into  slavery 
18  U.S.C.  §1585  -  seizure,  detention,  transportation  or 
sale  of  slaves 

(6)  Offenses  contained  in  title  18  not  mentioned  above 

18  U.S.C.   §231  -  obstructing,  impeding  or  interfering  with 
firemen  or  police  performing  their  duties 
during  civil  disorders 
§241  -  conspiracy  against  civil  rights 
§242  -  deprivation  of  rights  under  color  of  law 


18  U.S.C. 
18  U.S.C. 


*The  provisions  of  section  201  are  listed  in  Appendix  II,  CRS-11. 
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18  U.S.C.   §245  -  injury,  intimidation  or  interference 
with  those  exercising  their  federally 
protected  rights 

18  U.S.C.   §593  -  interference  with  elections  by  members 
of  the  United  States  armed  forces 
intimidation  of  voters  in  federal  elections 
collection  of  extensions  of  credit  by 
extortionate  means 
§913  -  arrest  or  search  by  one  impersonating  an 
officer  of  the  United  States 
§1505  -  intimidation  or  impeding  witnesses  before 
federal  administrative  or  Congressional 
hearings 

preventing,  obstructing,  impeding  or 
interfering  with  a  federal  court  order 
§1510  -  obstructing,  delaying  or  preventing 

investigation  of  a  violation  of  federal 
criminal  law 

conspiracy  to  obstruct  enforcement  of  state 
law  for  the  purpose  of  facilitating  inter- 
state gambling 
obstructing  the  mails 

assisting  in  a  mutiny  or  riot  in  a  federal 
penal  or  correctional  institution 
interrupting,  hindering  or  preventing  a 
survey  of  the  public  lands 
interference  with  commerce  by  threat  or 
violence 

18  U.S.C.  §1962  -  association  with  an  organization  engaging 

in  "racketeering  activities"  defined  to 
include  kidnapping 

C.   Offenses  Outside  Title  18 

(1)  Special  maritime  and  territorial  jurisdiction  offenses 

8  U.S.C.   §333  -  operating  vessels  in  the  cooly  trade 
49  U.S.C.  §1472  -  crimes  aboard  aircraft  in  flight 
(2?  Offenses  against  federal  public  officials 

19  U.S.C.  §1341  -  interfering  with  functions  of  Tariff  Commission 


18  U.S.C. 

§594 

18  U.S.C. 

§894 

18  U.S.C. 

§913 

18  U.S.C. 

§1505 

18  U.S.C. 

§1509 

18  U.S.C. 

§1510 

18  U.S.C. 

§1511 

18  U.S.C. 

§1701 

18  U.S.C. 

§1792 

18  U.S.C. 

§1859 

18  U.S.C. 

§1951 
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Sex  Offenses 


A. 


Proposed  Code 
Section 


§1641  (rape) 

§1642  (gross  sexual 

imposition) 
§1643  (aggravated  involun- 
tary sodomy) 
§1644  (involuntary  sodomy) 
§1645  (corruption  of  minors) 
§1646  (sexual  abuse  of 

wards) 
§1647  (sexual  assault) 


Jurisdiction 


§1650: 


same 
same 
same 

same 
same 


(a),  (b)  or  (1)  of 
section  201* 


B.  Title  18  Equivalents 

(1)  Special  maritime  and  territorial  jurisdiction  offenses 

18  U.S.C.  §2031  -  rape  within  the  special  maritime  and 

territorial  jurisdiction  of  the  United 
States 

18  U.S.C.  §2032  -  carnal  knowledge  of  a  female  under  16 

years  of  age  within  the  special  maritime 
and  territorial  jurisdiction  of  the  United 
States 

18  U.S.C.  §2198  -  seduction  of  female  passengers  aboard 
a  vessel 

(2)  Piracy 

18  U.S.C.  §1652  -  acts  of  piracy  committed  by  citizens 
of  the  United  States 

(3)  Offenses  contained  in  title  18  not  mentioned  above 

18  U.S.C.  §1153  -  rape  by  an  Indian 

18  U.S.C.  §2423  -  coercion  or  enticement  of  minor  females 

to  travel  in  interstate  commerce  for  immoral 

purposes 

C.  Offenses  Outside  Title  18 

(1)  Special  maritime  and  territorial  jurisdiction  offenses 
49  U.S.C.  §1472  -  crimes  aboard  aircraft  in  flight 


*The  provisions  of  section  201  are  listed  in  Appendix  II,  page  CRS-11. 
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Arson  and  Related  Offenses 


.A.   Proposed  Code 
Section 


§1701  (arson) 


§1702  (endangering  by 

fire  or  explosion) 

§1704  (release  of 
destructive 
forces) 


§1705  (criminal  mischief) 

§1706  (tampering  with  or 
damaging  a  public 
service) 


Jurisdiction 

§1701:   (a),  (b),  (d),  (e),  (f) , 

(h) ,  (i) ,  or  (1)  of  section 
20;^  or  when  the  offense  is 

committed  by  means  of  an 
explosive  or  destructive 
device  under  paragraph  (g) 
or  if  the  building  or  other 
structure  is  owned,  possessed, 
used  by  or  leased  to  any 
institution  receiving  federal 
financial  assistance 

§1702:   (a),  (b) ,  (d) ,  (f)  or  (1) 
of  section  201 


§1704:   (a),  (b) ,  (d) ,  (e) ,  (f ) , 

(h) ,  (i)  or  (1)  of  section 
201 

§1705:   (a),  (b) ,  (d) ,  (f ) ,  (i)  or 
(1)  of  section  201 


§1706:   (a),  (b) ,  (d) .  (f),(i) 
or  (j)  of  section  201 


Title  18  Equivalents 

(1)  Special  maritime  and  territorial  jurisdiction  offenses 

18  U.S.C.    §81  -  arson  within  the  special  maritime  and 

territorial  jurisdiction  of  the  United  States 
18  U.S.C.  §1363  -  injuring  a  building,  structure  or  vessel 

within  the  special  maritime  and  territorial 
jurisdiction  of  the  United  States 
18  U.S.C.  §2271  -  conspiracy  to  destroy  vessels 
18  U.S.C.  §2272  -  destruction  of  a  vessel  by  the  owner 
18  U.S.C.  §2273  -  destruction  of  a  vessel  by  a  nonowner 
18  U.S.C.  §2274  -  destruction  of  a  vessel  by  a  person  in  charge 
18  U.S.C.  §2275  -  firing  or  tampering  with  a  vessel 

(2)  Piracy 

18  U.S.C.  §1652  -  acts   of  piracy  committed  by  citizens 
of  the  United  States 

(3)  Offenses  committed  against  the  property  of  the  United  States 

18  U.S.C.    §41  -  destruction  of  property  of  the  United 

States  on  wildlife  refuges 
18  U.S.C.   §844(f)  -  destruction  of  property  of  the  United 
States  by  use  of  explosives 


*The  provisions  of  section  201  are  listed  in  Appendix  II,  page  CRS-11. 
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18  U.S.C.   §956  -  conspiracy  to  injure  the  property  of  the 
United  States 
§1361  -  injuring  property  of  the  United  States 
§1705  -  destruction  of  letter  boxes  or  mail 
§1706  -  injury  to  mail  bags 
§1853  -  cutting  or  injuring  trees  on  the  public 

lands 
§1854  -  boxing  trees  for  pitch  or  turpentine 

on  the  public  lands 
§1855  -  setting  fire  to  the  public  lands 
18  U.S.C.  §1856  -  leaving  fires  unattended  on  the  public  lands 
§1857  -  destroying  fences  on  the  public  lands 
§1858  -  destroying  United  States  survey  markers 
§2071  -  concealment,  removal  or  mutilation  of  federal 
records  and  reports 
18  U.S.C.  §2152  -  trespassing,  injuring  or  destroying 

fortifications,  harbor  defenses  or  defensive 
sea  areas 
18  U.S.C.  §2153  -  destruction  of  war  materials 
18  U.S.C.  §2155  -  destruction  of  national  defense  materials 

(4)  Use  of  the  mails  or  an  interstate  or  foreign  commerce  facility 
in  the  offense 

18  U.S.C.   §832  -  illegal  transportation  of  explosives 
18  U.S.C.   §833  -  illegally  marking  packages  containing 

explosives 
18  U.S.C.   §834  -  violation  of  the  regulations  of  the 

Interstate  Commerce  Commission  concerning 
shipment  of  explosives 
18  U.S.C.   §844(d)  -  transporting  or  receiving  explosives  in 
interstate  commerce  with  knowledge  or 
intent  that  they  be  used  to  kill,  injure 
or  intimidate 
18  U.S.C.  §1716  -  mailing  nonmailable  injurious  articles 

(5)  Offenses  committed  against  property  moving  in  interstate  or 
foreign  commerce 

18  U.S.C.  §1364  -  interference  with  foreign  commerce  by 

violence 
18  U.S.C.  §1951  -  interference  with  interstate  commerce  by 

threat  or  violence 

(6)  Destruction  of  real  property  of  federally  assisted  institutions 

18  U.S.C.   §844(f)  -  destruction  or  damage  of  real  property 
of  federally  assisted  institutions  by 
explosives 

(7)  Offenses  contained  in  title  18  not  mentioned  above 

18  U.S.C.    §32  -  destruction  of  aircraft  or  aircraft  facilities 
18  U.S.C,    §33  -  destruction  of  motor  vehicle  or  motor 

vehicle  facilities 
18  U.S.C.   §231  -  interference  with  firemen  and  police  in  the 

performance  of  their  duties  during  civil 

disorders 
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§241  -  conspiracy  against  civil  rights 

§242  -  deprivation  of  rights  under  color  of  law 

§245  -  injury,  intimidation  or  interference  with 

the  exercise  of  federally  protected  rights 
§372  -  conspiracy  to  impede  or  injure  a  federal 

officer 
§593  -  interference  with  elections  by  members 

of  the  United  States  armed  forces 
§594  -  intimidation  of  voters  in  federal  elections 
§894  -  collections  of  extensions  of  credit  by 
extortionate  means 
§1153  -  arson  committed  by  an  Indian 
§1160  -  destruction  of  the  property  of  a  friendly 

Indian 
§1501  -  obstructing,  resisting  or  opposing  a  federal 

process  server 
§1502  -  obstructing,  resisting  or  opposing  a  federal 

extradition  agent 
§1503  -  intimidating  or  impeding  a  witness,  juror 

or  witness  in  a  federal  judicial  proceeding 
§1505  -  intimidating  or  impeding  witnesses  before 
a  federal  administrative  or  Congressional 
hearing 
§1509  -  preventing,  obstructing,  impeding  or 

interfering  with  a  federal  court  order 
§1510  -  intimidation  or  use  of  force  to  obstruct, 

delay  or  prevent  investigation  of  violations 
of  federal  criminal  laws 
18  U.S.C.  §1511  -  obstruction  of  the  enforcement  of  state 

laws  for  the  purpose  of  facilitating  illegal 
gambling 
18  U.S.C.  §1792  -  assisting  in  a  mutiny  or  riot  in  a  federal 

penal  or  correctional  institution 
18  U.S.C.  §1859  -  interrupting,  hindering  or  preventing  a 

survey  of  the  public  lands 
18  U.S.C.  §1962  -  association  with  organizations  engaging  in 
"racketeering  activities"  defined  to 
include  arson 

C.   Offenses  Outside  Title  18 

(1)  Special  maritime  and  territorial  jurisdiction  offenses 

10  U.S.C.  §7678  -  interfering  with  delivery  of  prize  property 
16  U.S.C.  §§3,  9a,  26,  45e,  98,  114,  117c,  123,  127,  146, 

152,  170,  198c,  204c,  256b,  354c,  403c-3,  403h-3, 
404C-3,  408k,  413,  460k-3,  460n-5,  471,  551, 
606,  690g,  693a,  730  -  offenses  involving  damage 

in  national  parks,  forests, 
and  preserves 
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§154  -  unauthorized  injury  or  waste  In  Battle 

Mountain  Sanitarium  Reserve 
§286  -  defacing  national  cemeteries 
§682  -  injury  to  dam  or  works  of  California 

Debris  Commission 
§362  -  fouling  of  streams  on  public  lands 
§701  -  offenses  by  merchant  seamen  (assaulting 

master,  etc.) 
47  U.S.C.    §21  -  injury  to  submarine  cables 

(2)  Offenses  against  property  of  the  United  States 

40  U.S.C.    §13(i)  -  injury  to  property  on  Supreme  Court 

grounds 
40  U.S.C.   §193(h)  -  injury  to  property  on  Capital  grounds 
40  U.S.C.   §193(q)  -  injury  to  property  of  Smithsonian  Institution 

(3)  Offenses  Involving  property  moving  in  commerce 

7  U.S.C.   §491  -  dumping  or  destroying  interstate  produce 
15  U.S.C.  §1281  -  destruction  of  property  in  commerce 
21  U.S.C.  §§104,  117,  122,  127,  134(1),  158  -  importation  and 

shipment  of  diseased 
animals 

(4)  Offenses  against  facilities  of  commerce 

47  U.S.C.   §606  -  obstructing  radio  and  wire  communications 

(5)  Other  offenses 

50  U.S.C.   §797  -  violating  security  regulations  re  sabotage 
and  subversive  actions 
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Burglary  and  Related  Offenses 


A.   Proposed  Code 
Section 


§1711  (burglary) 

§1712  (criminal  trespass) 

§1713  (breaking  into  or 

concealment  within 
a  vehicle) 

§1714  (stowing  away) 


Jurisdiction 

§1711:   (a),  (b),  (d),  (k)  or  (1) 

of  section  201* 
§1712:   (a),  (b) ,  (d) ,  (f ) ,  (k) 

or  (1)  of  section  201 


§1713:   (a),  (b)  or  (1)  of  section  201 
§1714:   (a),  (b) ,  (d)  or  (h)  of 
section  201 


Title  18  Equivalents 

(1)  Special  maritime  and  territorial  jurisdiction  offenses 

18  U.S.C.  §2199  -  stowaways  on  vessels  or  aircraft 
18  U.S.C.  §2276  -  breaking  and  entering  a  vessel 

(2)  Offenses  against  the  property  of  the  United  States 

18  U.S.C.  §1752  -  unlawful  entrance  into  the  temporairy 
residence  of  the  President 
,C.  §1862  -  trespass  on  Bull  Run  National  Forest 
C.  §1863  -  trespass  on  national  forest  lands 


18  U.S 
18  U.S 
(3)  Piracy 

18  U.S 


18  U.S.C. 
18  U.S.C. 


18  U.S.C. 


§1652  -  acts  of  piracy  by  citizens  of  the  United 
States 

(4)  Offenses  against  the  property  of  a  national  credit  institution 

18  U.S.C.  §2113  -  burglary  of  a  federally  insured  bank 

(5)  Offenses  against  the  mails  or  transportation,  communications 
or  power  facilities  of  interstate  or  foreign  commerce 

18  U.S.C.  §1991  -  entering  trains  to  commit  a  crime 
§2115  -  burglary  of  a  post  office 
§2116  -  burglary  of  a  railway  or  steamboat 

post  office 
§2117  -  breaking  and  entering  carrier 

facilities 

(6)  Movement  of  a  person  across  a  state  border  during  the  offense 

18  U.S.C.  §2199  -  stowaways  aboard  vessels  and  aircraft 

(7)  Offenses  contained  in  ti.tle  18  not  mentioned  above 

18  U.S.C.   §231  -  obstructing,  impeding  or  interfering  with 
firemen  or  police  during  the  performance 
of  their  duties  in  a  civil  disorder 
§241  -  conspiracy  against  civil  rights 
§242  -  deprivation  of  rights  under  color  of  law 
§245  -  injury,  intimidation  or  interference  with 

those  exercising  federally  protected  rights 
§372  -  conspiracy  to  impede  or  injure  federal  officers 
§593  -  interference  in  elections  by  members  of 
the  United  States  armed  forces 
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*The  provisions  of  section  201  are  listed  in  Appendix  II,  page  CRS-11. 
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§594  -  intimidation  of  voters  in  federal  elections 
§894  -  collection  of  extensions  of  credit  by 

extortionate  means 
§1153  -  burglary  by  an  Indian  in  Indian  country 
§1382  -  entering  military,  naval  or  Coast  Guard 

property 
§1501  -  obstructing,  resisting  or  opposing  a  federal 

process  server 
§1502  -  obstructing,  resisting  or  opposing  a  federal 

extradition  agent 
18  U.S.C.  §1503  -  injuring  or  intimidating  officers,  jurors 

or  witnesses  in  a  federal  judicial  proceeding 
18  U.S.C.  §1505  -  intimidating  or  impeding  witnesses  before 

federal  administrative  or  Congressional 

hearings 
18  U.S.C.  §1509  -  preventing,  obstructing,  impeding  or 

interfering  with  a  federal  court  order 
18  U.S.C.  §1510  -  intimidation  or  use  of  force  to  obstruct, 

delay  or  prevent  investigation  of  violations 

of  federal  criminal  law 
18  U.S.C.  §1511  -  conspiracy  to  obstruct  enforcement  of  state 

criminal  laws  for  the  purpose  of  facilitating 

illegal  gambling 
18  U.S.C.  §1761  -  obstructing  the  mails 
18  U.S.C.  §1962  -  association  with  an  organization  engaging  in 

"racketeering  activities"  defined  to 

include  burglary 
18  U.S.C.  §1991  -  entering  a  train  to  commit  a  crime 
18  U.S.C.  §2152  -  trespassing  on,  injuring  or  destroying 

fortifications,  harbor  defenses  or  defensive 

sea  areas 

Offenses  Outside  Title  18 

(1)  Special  maritime  and  territorial  jurisdiction  offenses 

7  U.S.C.  §1011  -  trespass  on  conservation  lands 
16  U.S.C.  §§3,  9a,  etc.  (see  list  under  Arson)  -  trespass  on 

national  parks, 
forests,  preserves 
24  U.S.C.   §154  -  trespass  on  Battle  Mountain  Sanitarium  Reserve 

(2)  Offenses  against  property  of  the  United  States 

40  U.S.C.  §§3m,  193h,  193s  -  trespass  in  certain  public 

buildings  and  grounds 
42  U.S.C.  §2278a  -  trespass  on  AEC  installations 

(3)  Other  offenses 

50  U.S.C.   §797  -  trespass  in  violation  of  anti-sabotage 
regulations 
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Robbery,  Theft  and  Related  Offenses 


A.   Proposed  Code 
Section 


§1721  (robbery) 


§1732  (theft  of  property) 


§1733  (theft  of  services) 
§1734  (theft  of  property 
lost,  mislaid  or 
delivered  by  mistake) 
§1736  (unauthorized  use 
of  vehicle) 

§1737  (misapplication  of 

entrusted  property) 


Jurisdiction 

§1721:   (a),  (b) ,  (d)  or  (1) 

of  section  201*  or  (g) 
when  the  Attorney  General 
has  expressly  so  authorized 

§1740:   (a),  (b) ,  (d) ,  (e) ,  (h) , 
(i),  (j),  (k)  or  (1)  of 
section  201  or  (g)  when 
authorized  by  the  Attorney 
General  and  the  property 
is  acquired  or  retained  by 
threat  or  under  special 
jurisdictional  basis** 


same  as  §1732  but  for  section  201(g) 
and  special  jurisdiction 

same  except  there  is  no  jurisdiction 
under  section  201(g) 


*The  provisions  of  section  201  are  listed  in  Appendix  II,  page  CRS-11. 

**Special  Bases  for  Sections  1732  to  1734  and  1737.   Federal  jurisdic- 
tion over  an  offense  defined  in  sections  1732  to  1734  and  section  1737 
also  exists  under  any  of  the  following  circumstances: 

(a)  Federal  Public  Servant  -  when  the  offense  is  committed  by 
a  public  servant  of  the  United  States  acting  under  color  of  office; 

(b)  Misrepresentation  of  Federal  Interest  -  when  the  offense 

is  committed  by  a  misrepresentation  of  United  States  ownership,  guarantee, 
insurance  or  other  interest  of  the  United  States  in  property  involved  in 
a  transaction; 

(c)  Impersonation  of  Creditors  -  when  the  offense  is  committed 
by  impersonation  of  a  creditor  of  the  United  States; 

(d)  Indian  Property  -  when  the  subject  of  the  offense  is  property 
owned  by  or  in  the  custody  of  a  tribe,  band,  or  community  of  Indians  which 
is  subject  to  federal  statutes  relating  to  Indian  affairs  or  of  any  cor- 
poration, association  or  group  which  is  organized  under  any  of  such  statutes; 

(e)  Employee  Benefit  Plans  -  when  the  subject  of  the  offense 

is  property  owned  by  or  in  the  custody  of  any  employee  welfare  benefit  plan 
or  employee  pension  benefit  plan  subject  to  29  U.S.C.,  Ch.  10; 

(f)  Public  Works  Kickbacks  -  when  any  part  of  the  compensation 

of  a  person  employed  in  the  construction,  prosecution,  completion  or  repair 
of  any  federal  public  building,  federal  public  work,  or  building  or  work 
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B.   Title  18  Equivalents 

(1)  Special  maritime  and  territorial  jurisdiction  offenses 

18  U.S.C.   §661  -  theft  within  the  special  maritime  and 

territorial  jurisdiction  of  the  United  States 
,  18  U.S.C.   §662  -  receipt  of  stolen  property  within  the 

special  maritime  and  territorial  jurisdic- 
tion of  the  United  States 
18  U.S.C.  §1025  -  obtaining  anything  of  value  under  false 

pretenses  within  the  special  maritime  and 
territorial  jurisdiction  of  the  United  States 
18  U.S.C.  §2111  -  robbery  within  the  special  maritime  and 

territorial  jurisdiction  of  the  United  States 
18  U.S.C.  §2272  -  destruction  of  a  vessel  by  the  owner 
18  U.S.C.  §2273  -  destruction  of  a  vessel  by  a  nonowner 


financed  in  whole  or  in  part  by  loans  or  grants  from  the  United  States  is 
obtained  or  retained  by  a  threat  or  deception  in  relation  to  that  person's 
employment ; 

(g)  Funds  Insured  by  Department  of  Housing  and  Urban  Develop- 
ment -  when  the  offense  is  committed  in  a  transaction  for  a  loan,  advance 
of  credit  or  mortgage  insured  by  the  United  States  Department  of  Housing 
and  Urban  Development; 

(h)  Small  Business  Investment  Companies  -  when  the  offense  is 
committed  by  an  officer,  director,  agent,  receiver  or  employee  of,  or 
person  connected  in  any  capacity  with,  a  small  business  investment  com- 
pany, as  defined  in  15  U.S.C.  §662,  and  the  subject  of  the  offense  is 
property  owned  by  or  in  the  custody  of  such  small  business  investment 
company ; 

(i)  Registered  Investment  Companies  -  when  the  subject  of  the 
offense  is  property  owned  by  or  in  the  custody  of  a  registered  invest- 
ment company,  as  defined  in  15  U.S.C.  §80a; 

(j)  Futures  Commission  Merchants  -  when  the  offense  is  committed 
by  a  futures  commission  merchant,  as  defined  in  7  U.S.C.  §2,  or  any 
employee  or  agent  thereof,  and  the  subject  of  the  offense  is  property 
of  a  customer  received  by  such  commission  merchant; 

(k)  Common  Carriers  -  when  the  offense  is  committed  by  an 
officer,  director,  manager  or  employee  of  a  firm,  association  or  corpora- 
tion engaged  in  commerce  as  a  common  carrier,  and  the  subject  of  the 
offense  is  property  owned  by  or  in  the  custody  of  such  common  carrier; 

(1)  Federal  Economic  Opportunity  Program  -  when  the  offense  is 
committed  by  an  officer,  director,  agent  or  employee  of,  or  person 
connected  in  any  capacity  with,  any  agency  receiving  financial  assistance 
under  42  U.S.C,  Ch.  34,  and  the  subject  of  the  offense  is  property  which 
is  the  subject  of  a  grant  or  contract  of  assistance  pursuant  to  such 
Chapter; 


3284 


(2)  Piracy 

18  U.S.C.  §1652  -  acts  of  piracy  committed  by  citizens  of  the 

United  States 
18  U.S.C.  §1656  -  conversion  or  surrender  of  a  vessel  in 

connection  with  piracy 
18  U.S.C.  §1658  -  plunder  of  a  distressed  vessel 
18  U.S.C.  §1660  -  receipt  of  property  taken  by  pirates 
18  U.S.C.  §1661  -  robbery  ashore  by  pirates 

(3)  Offenses  committed  against  the  property  of  a  national  credit 
institution 

18  U.S.C.   §655  -  theft  by  a  bank  examiner 

18  U.S.C.   §656  -  theft,  embezzlement  or  misapplication  by 

a  bank  officer  or  employee 
18  U.S.C.   §657  -  embezzlement  or  theft  by  lending,  credit 

or  insurance  institution  officers  or 

employees 
18  U.S.C.   §658  -  conversion  of  property  mortgaged  or 

pledged  to  a  farm  credit  agency 
18  U.S.C.  §1004  -  unlawful  certification  of  checks 
18  U.S.C.  §1005  -  fraudulent  bank  entries,  reports  or 

transactions 
18  U.S.C.  §1006  -  fraudulent  federal  credit  institution 

entries,  reports  and  transactions 
18  U.S.C.  §1007  -  false  statement  as  to  the  value  of  a 

security  in  federal  deposit  insurance 

corporation  transactions 
18  U.S.C.  §1008  -  false  statements  in  federal  savings  and 

loan  insurance  corporation  transactions 
18  U.S.C.  §1010  -  false  statements  in  Department  of  Housing 

and  Urban  Development  and  Federal  Housing 

Administration  transactions 


(m)  Employment  in  Federal  Economic  Opportunity  Program  -  when 
property  of  a  person  is  obtained  or  retained  by  a  threat  in  relation  to 
that  person's  employment  under  a  grant  or  contract  of  assistance  pursuant 
to  42  U.S.C,  Ch.  34; 

(n)  Labor  Organizations  -  when  the  offense  is  committed  by  an 
officer,  agent  or  employee  of  a  labor  organization,  as  defined  in  29  U.S.C. 
§152,  and  the  subject  of  the  offense  is  property  owned  by  or  in  the  custody 
of  such  labor  organization; 

(o)  Commodity  Credit  Corporation  -  when  the  subject  of  the 
offense  is  property  mortgaged  or  pledged  to  the  Commodity  Credit  Cor- 
poration or  is  property  mortgaged  or  pledged  as  security  for  any 
promissory  note  or  other  evidence  of  indebtedness  which  the  Corporation 
has  guaranteed  or  is  obligated  to  purchase  upon  tender. 
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18  U.S.C.  §1011  -  false  statements  in  federal  land  bank 

mortgage  transactions 
18  U.S.C.  §1012  -  false  entries  in  Department  of  Housing 

and  Urban  Development  transactions 
18  U.S.C.  §1014  -  false  statements  in  loan  and  credit  applica- 
tions, renewals,  discounts  and  crop  insurance 

to  influence  federal  action 
18  U.S.C.  §1026  -  false  statements  designed  to  induce  the 

Department  of  Agriculture  to  compromise, 

adjust  or  cancel  farm  indebtedness 
(4)  Offenses  against  the  property  of  the  United  States 

18  U.S.C.    §45  -  capturing  or  killing  United  States 

carrier  pigeons 
18  U.S.C.   §285  -  taking  documents  relating  to  claims  against 

the  United  States 
18  U.S.C.   §286  -  conspiracy  to  defraud  the  government  with 

respect  to  claims 
18  U.S.C.   §287  -  filing  false,  fictitious  or  fraudulent 

claims 
18  U.S.C.   §288  -  filing  false  claims  for  postal  losses 
18  U.S.C.   §289  -  filing  false  claims  for  pensions 
18  U.S.C.   §641  -  embezzlement  or  theft  of  public  money, 

property  or  records 
18  U.S.C.   §642  -  embezzlement  or  theft  of  tools  and  materials 

for  counterfeiting  purposes 
§644  -  embezzlement  or  theft  of  public  money  by 

a  banker 
§645  -  embezzlement  by  court  officers 
§646  -  embezzlement  by  court  officers  for  failure 

to  deposit  registry  money 
§648  -  embezzlement  by  misuing  public  money 
§649  -  embezzlement  by  failure  to  properly 

deposit  public  money 
18  U.S.C.   §650  -  embezzlement  by  depositaries  for  failing  to 

safeguard  deposits 
18  U.S.C.   §651  -  disbursing  officer  falsely  certifying 

full  payment 
18  U.S.C.   §652  -  embezzlement  by  disbursing  officer  in 

paying  lesser  in  lieu  of  lawful  amount 
18  U.S.C.   §653  -  misuse  of  public  funds  by  disbursing 

officer 
18  U.S.C.   §914  -  impersonation  of  creditors  of  the  United 

States 
18  U.S.C.   §915  -  impersonating  foreign  officials  with  the 

intent  to  defraud  the  United  States 
18  U.S.C.  §1002  -  possession  of  false  papers  to  defraud  the 

United  States 
18  U.S.C.  §1003  -  fraudulent  demands  against  the  United  States 
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18  U.S.C.  §1022  -  delivery  of  certificate,  voucher,  receipt 

for  military  or  naval  property  with  the 

intent  to  defraud  the  United  States 
18  U.S.C.  §1023  -  insufficient  delivery  of  money  or  property 

for  military  or  naval  service  by  federal 

officers  with  the  intent  to  defraud 

the  United  States 
18  U.S.C.  §1707  -  theft  of  property  used  by  the  Postal  Service 
18  U.S.C.  §1711  -  misappropriation  of  postal  funds 
18  U.S.C.  §1712  -  falsification  of  postal  returns  to  increase 

compensation 
18  U.S.C.  §1713  -  issuance  of  money  orders  without  payment 
18  U.S.C.  §1721  -  unlawful  sale  or  pledge  of  postage  stamps 
18  U.S.C.  §1728  -  fraudulently  increasing  the  weight  of  mail 

by  carriers 
18  U.S.C.  §1851  -  theft  of  coal  from  the  public  lands 
18  U.S.C.  §1852  -  theft  of  timber  growing  on  the  public  lands 
18  U.S.C.  §1901  -  federal  collecting  or  disbursing  officer 

trading  in  public  property 
18  U.S.C.  §1919  -  false  statement  to  secure  unemployment 

for  federal  service 
18  U.S.C.  §1920  -  false  statement  to  obtain  federal  employees' 

compensation 
18  U.S.C.  §1921  -  receiving  federal  employees'  compensation 

after  marriage 
18  U.S.C.  §1923  -  fraudulent  receipt  of  payments  for  missing 

persons 
18  U.S.C.  §2073  -  false  entries  and  reports  of  moneys  or 

securities  by  federal  employees  with  the 

intent  to  defraud  the  United  States 
18  U.S.C.  §2112  -  robbery  of  personal  property  of  the 

United  States 
18  U.S.C.  §2114  -  assault  with  intent  to  steal  mail,  money 

or  other  property  of  the  United  States 

(5)  Use  of  the  mails  or  an  interstate  commerce  facility  in  the  offense 

18  U.S.C.  §1341  -  mail  fraud 

18  U.S.C.  §1342  -  use  of  fictitious  name  or  address  in 

connection  with  a  mail  fraud 
18  U.S.C.  §1343  -  fraud  by  wire,  radio  or  television 

(6)  Offenses  where  the  subject  of  the  offense  is  part  of  interstate 
or  foreign  commerce 

18  U.S.C.   §659  -  theft  from  interstate  or  foreign  shipments 
18  U.S.C.  §1951  -  interference  with  interstate  commerce 

(7)  Offenses  comparable  to  those  included  under  the  special  jurisdiction 
of  §§1732-34,  1737 

18  U.S.C.   §654  -  converting  property  of  another  by  officer 

or  employee  of  the  United  States 
18  U.S.C.   §660  -  embezzlement  from  interstate  carriers 
18  U.S.C.   §663  -  solicitation  of  gifts  with  the  intent  to 
embezzle 
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18  U.S.C.   §664  -  theft  or  embezzlement  from  an  employee 

benefit  plan 
18  U.S.C.   §87A  -  kickbacks  from  public  works  employees 
18  U.S.C.   §914  -  impersonating  creditors  of  the  United  States 
18  U.S.C.  §1010  -  false  statements  in  connection  with 

Department  of  Housing  and  Urban  Development 

and  federal  Housing  Administration  transactions 
18  U.S.C.  §1012  -  false  entries  in  Department  of  Housing 

and  Urban  Development  transactions 
18  U.S.C.  §1153  -  robbery  or  larceny  committed  within 

Indian  country 
18  U.S.C.  §1159  -  misrepresentation  in  the  sale  of  Indian 

products 
18  U.S.C.  §1163  -  embezzlement  or  theft  from  Indian  tribal 

organizations 
18  U.S.C.  §1709  -  theft  of  mail  matter  by  postmaster  or 

employee 
18  U.S.C.  §1710  -  theft  of  newspapers 
18  U.S.C.  §1711  -  misappropriation  of  postal  funds 
18  U.S.C.  §1713  -  issuance  of  money  orders  without  payment 
18  U.S.C.  §1726  -  unlawfully  collecting  postage 
18  U.S.C.  §2073  -  false  entries  and  reports  of  moneys  or 

securities  by  federal  employees 
(8)  Offenses  contained  in  title  18  not  mentioned  above 

18  U.S.C.   §152  -  fraudulent  receiving  of  the  assets  of  a 

bankrupt 
18  U.S.C.   §153  -  embezzlement  by  a  bankruptcy  trustee, 

receiver  or  officer 
18  U.S.C.   §231  -  obstructing,  impeding  or  interfering  with 

firemen  or  police  performing  their  duties 

during  civil  disorders 
18  U.S.C.   §241  -  conspiracy  against  civil  rights 
18  U.S.C.   §242  -  deprivation  of  rights  under  color  of  law 
18  U.S.C.   §245  -  injuring,  intimidating  or  interfering  with 

the  exercise  of  federally  protected  rights 
18  U.S.C.   §372  -  conspiracy  to  impede  or  injure  federal 

officers 
18  U.S.C.   §544  -  relanding  goods 

18  U.S.C.  §545  -  smuggling  foods  into  the  United  States 
18  U.S.C.  §546  -  smuggling  goods  into  foreign  countries 
18  U.S.C.   §593  -  election  interference  by  members  of  the 

United  States  armed  forces 
18  U.S.C.   §594  -  intimidating  voters  in  federal  elections 
18  U.S.C.   §659  -  theft  from  interstate  or  foreign  shipments 
18  U.S.C.   §707  -  use  of  the  4-H  Club  emblem  to  defraud 
18  U.S.C.   §894  -  collection  of  extensions  of  credit  by  extortionate 

means 
18  U.S.C.   §916  -  impersonating  4-H  Club  members  with  the 

intent  to  defraud 
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18  U.S.C.   §917  -  impersonating  Red  Cross  members  with 
the  intent  to  defraud 

18  U.S.C.   §924(c)  -  use  or  carrying  of  a  firearm  during 
the  commission  of  a  federal  felony 

18  U.S.C.  §1017  -  misuse  of  government  seals  with  the  intent 
to  defraud 

18  U.S.C.  §1501  -  obstructing,  resisting  or  opposing  a 
federal  process  server 

18  U.S.C.  §1502  -  obstructing,  resisting  or  opposing  a  federal 
extradition  agent 

18  U.S.C.  §1503  -  intimidating  or  impeding  an  officer,  juror 
or  witness  in  a  federal  judicial  proceeding 

18  U.S.C.  §1505  -  intimidating  or  impeding  a  witness  before 
a  federal  administrative  or  Congressional 
hearing 

18  U.S.C.  §1506  -  theft  or  alteration  of  court  records  or  process 

18  U.S.C.  §1509  -  preventing,  obstructing,  impeding  or 

interfering  with  a  federal  court  order 

18  U.S.C.  §1510  -  obstructing,  delaying  or  preventing  investi- 
gation of  violations  of  federal  criminal  laws 

18  U.S.C.  §1511  -  conspiracy  to  obstruct  the  enforcement  of 
state  laws  for  the  purpose  of  facilitating 
illegal  gambling 

18  U.S.C.  §1581  -  peonage 

18  U.S.C.  §1701  -  obstruction  of  the  mails 

18  U.S.C.  §1702  -  obstructing  correspondence 

18  U.S.C.  §1703  -  delay  or  destruction  of  mail  or  newspapers 
by  postal  employees 

18  U.S.C.  §1708  -  theft  or  receipt  of  stolen  mail  matter 

18  U.S.C.  §1859  -  interrupting,  hindering  or  preventing 
surveys  of  the  public  lands 

18  U.S.C.  §1991  -  entering  a  train  to  commit  a  crime 

18  U.S.C.  §2312  -  transportation  of  stolen  vehicles 

18  U.S.C.  §2313  -  sale  or  receipt  of  stolen  vehicles 

18  U.S.C.  §2314  -  transportation  of  stolen  goods,  securities, 
moneys,  fraudulent  State  tax  stamps,  or 
articles  used  in  counterfeiting 

18  U.S.C.  §2315  -  sale  or  receipt  of  stolen  goods,  securities, 
moneys,  or  fraudulent  State  tax  stamps 
transportation  of  stolen  cattle 
sale  or  receipt  of  stolen  cattle 
transportation,  sale  or  receipt  of  phono- 
graph records  bearing  forged  or  counterfeit 
labels 

C.   Offenses  Outside  Title  18 

(1)  Special  maritime  and  territorial  jurisdiction  offenses 

10  U.S.C.  §7678  -  interference  with  delivery  of  prize  property 
16  U.S.C.  §§3,  9a,  etc.  (see  list  under  Arson)  -  offenses  in 

national  parks, 
forests,  preserves 
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violating  regulations  in  Battle  Mountain 

Sanitarium  Reserve 

frauds  under  the  lead  and  zinc  stabilization 

program 

offenses  by  merchant  seamen 

crimes  aboard  aircraft  in  flight 

(2)  Property  of  the  United  States 

15  U.S.C.   §645  -  embezzlement  of  SBA  funds 
19  U.S.C.  §§1919,  1975  -  false  statements  under  Tariff 
Adjustment  Assistance  Program 
26  U.S.C.  §7211  -  false  statements  re  property  taxes- 
26  U.S.C.  §7212  -  obstructing  enforcement  of  Internal  Revenue 
laws 
§7214  -  frauds  by  IRS  employees 
§665  -  unauthorized  expenditure  of  appropriated 

funds  by  United  States  employees 
§507  -  failure  to  obey  orders  re  bridge  tolls 
§990  -  larceny/embezzlement  re  St.  Lawrence 

Seaway  Development  Corp. 
§787  -  fraudulent  documents  re  veterans  insurance 
§3502  -  frauds  re  veterans  benefits 
§§13m,  193h,  193s  -  offenses  in  certain  government 
buildings 
42  U.S.C.  §§408,  1307  -  frauds  re  Social  Security  Program 
42  U.S.C.  §1713  -  frauds  re  War  Hazards  Compensation  Act 
frauds  re  Area  Development  Program 
embezzlement,  theft  under  Economic  Opportunity 
Program 

false  statements  re  Public  Works  and  Economic 
Development  Program 

false  statements  under' Homestead  Act 
false  documents  re  mineral  lands  in  California 
false  claims  re  Railroad  Unemployment 
Insurance  Act 

frauds  re  ship  mortgage  program 
§2213a  -  frauds  under  Dependents  Assistance 
Act 

(3)  Offenses  affecting  interstate  commercfe 

7  U.S.C.  §§13,  270,  499n,  13791  -  offenses  under  the  Commodity 

Exchange,  Warehouse,  Perishable 
Agricultural  Commodities  and 
Agricultural  Marketing  Acts 
15  U.S.C.  §1717  -  offenses  re  Interstate  Land  Sales  Act 

46  U.S.C.    §83(i)  -  false  statements  re  vessel  registry 

47  U.S.C.   §506  -  coercive  practices  affecting  broadcasting 
49  U.S.C.    §10  -  false  claims  under  ICC  Act 

49  U.S.C.   §121  -  fraudulent  bills  of  lading  by  common  carriers 
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(4)  Offenses  Involving  national  credit  institutions 

12  U.S.C.    §92(a)  -  assets  of  national  banks 

15  U.S.C.   §714(in)  -  assets  of  Commodity  Credit  Corporation 

(5)  Special  Jurisdiction  of  §§1732-4,  1737 

19  U.S.C.    §60  -  extortion  by  officials  of  bureau  of 

customs 
29  U.S.C.   §501(c)  -  embezzling  assets  of  labor  union 

(6)  Other  offenses 

12  U.S.C.    §63  -  embezzlement  re  overseas  finance  corporations 
15  U.S.C.   §158  -  fraudulent  statements  re  China  Trade  Act 
Corporation 

21  U.S.C.  §§333(a),  843  -  frauds  under  Federal  Food,  Drug 

&  Cosmetics  and  Controlled  Sub- 
stances Acts 

22  U.S.C.  §§1179,  1198  -  embezzlement  by  consular  officer 
29  U.S.C.   §522(b)  -  extortionate  picketing 

36  U.S.C.   §379  -  fraudulent  misuse  of  Olympic  insignia 
38  U.S.C.  §3405  -  unauthorize  fees  re  VA  benefits 
38  U.S.C.  §3501  -  misappropriation  by  fiduciaries  re  VA 
benefits 

41  U.S.C.    §54  -  kickbacks  under  Government  contracts 

42  U.S.C.  §1974(a)  -  theft  of  election  records 

50  U.S.C.   §210  -  false  statements/embezzlement  concerning 
insurrection 
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Forgery  and  Counterfeiting 


A. 


Proposed  Code 
Section 


§1751  (forgery  or  counter- 
feiting) 


§1752  (facilitation  of 
counterfeiting) 


§1753  (deceptive 
writings) 


Jurisdiction 

§1751:   (a)  or  (b)  of  section  201* 

or  when  the  writing  purports 
to  be  that  of  the  United 
States,  a  national  credit 
institution,  a  foreign 
government  or  bank  or  when 
conmitted  by  a  national 
credit  institution  employee 
or  when  committed  against 
the  United  States  or  a 
national  credit  institution 
or  when  the  writing  purports 
to  be  a  security  or  tax 
stamp  which  is  in  interstate 
or  foreign  commerce 

§1752:   (a),  (b)  or  ( j )  of  section 
201  or  when  the  offense 
involves  a  writing  of  the 
United  States  or  a  foreign 
government 

§1753:   same  as  §1751 


Title  18  Equivalents 

(1)  Special  maritime  and  territorial  jurisdiction  offenses 

18  U.S.C.   §507  -  forging  or  counterfeiting  ship's  papers 

(2)  Offenses  involving  writings  of  the  United  States,  a  national 
credit   institution,  or  foreign  government 

18  U.S.C.   §331  -  mutilation,  diminution  and  falsification 
of  coins 

18  U.S.C.   §332  -  debasement  of  coins 

18  U.S.C.   §334  -  issuance  of  federal  reserve  notes 

18  U.S.C.   §471  -  forging  obligations  or  securities  of  the 
United  States 

18  U.S.C.   §472  -  uttering  or  counterfeiting  United  States 
obligations  and  securities 

18  U.S.C.   §473  -  dealing  in  counterfeit  obligations  or 
securities 

18  U.S.C.   §474  -  possession  of  plates  or  stones  for  counter- 
feit obligations  or  securities 

18  U.S.C.   §475  -  imitating  obligations  or  securities  of  the 
United  States 


*The  provisions  of  section  201  are  listed  in  Appendix  II,  page  CRS-11, 
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§476  -  taking  impressions  of  tools  used  for  obliga- 
tions or  securities 

§477  -  possessing  or  selling  impressions  of  tools 
used  for  obligations  or  securities 

§478  -  forging  or  counterfeiting  foreign  obliga- 
tions or  securities 

§479  -  uttering  counterfeit  foreign  obligations 
or  securities 

§480  -  possessing  counterfeit  foreign  obligations 
or  securities 

§481  -  possessing  plates  or  stones  for  counter- 
feit obligations  or  securities 

§482  -  forging  or  counterfeiting  foreign  bank  notes 

§483  -  uttering  counterfeit  foreign  bank  notes 

§484  -  connecting  parts  of  different  bank  notes 

§485  -  forging  or  counterfeiting  coins  or  bars 

§486  -  uttering  coins  of  gold,  silver  or  other 
metal 

§487  -  making  or  possessing  counterfeit  dies  for 
coins 

§488  -  making  or  possessing  counterfeit  dies  for 
foreign  coins 

§489  -  making  or  possessing  likeness  of  coins 

§490  -  forging  or  counterfeiting  minor  coins 

§491  -  tokens  or  paper  unlawfully  used  as  money 

§493  -  forging  or  counterfeiting  bonds  and  obliga- 
tions of  certain  lending  agencies 
18  U.S.C.   §494  -  forging  or  counterfeiting  contractors' 
bonds,  bids  and  public  records 

§497  -  forging  or  counterfeiting  of  letters  patent 

§498  -  forging  or  counterfeiting  of  military  or 
naval  discharge  certificate 

§499  -  forging  or  counterfeiting  of  military, 
naval  or  official  passes 

§500  -  forgery  or  counterfeiting  in  connection  with 
money  orders 

§501  -  forging  or  counterfeiting  postage  stamps 
and  postal  cards 

§502  -  forging  or  counterfeiting  postage  and  revenue 
stamps  of  foreign  governments 

§503  -  forging  or  counterfeiting  postmarking  stamps 

§505  -  forging  the  signatures  of  judges,  court 
officers  or  the  seals  of  federal  courts 

§506  -  forging  or  counterfeiting  the  seals  of 
United  States  departments  or  agencies 

§508  -  forging  or  counterfeiting  transportation 
requests  of  the  United  States 

§509  -  possessing  and  making  plates  or  stones  for 
United  States  transportation  requests 


18  U.S 

C. 

18  U.S 

C. 

18  U.S 

C. 

18  U.S 

C. 

18  U.S 

C. 

18  U.S 

C. 

18  U.S 

C. 

18  U.S 

C. 

18  U.S 

C. 

18  U.S 

C. 

18  U.S 

C. 

18  U.S 

C. 

18  U.S 

c. 

18  U.S 

c. 

18  U.S 

c. 

18  U.S 

c. 

18  U.S 

c. 

18  U.S 

C. 

18  U.S 

C. 

18  U.S 

C. 

18  U.S 

C. 

18  U.S 

C. 

18  U.S 

C. 

18  U.S 

C, 

18  U.S 

C. 

18  U.S 

C. 

18  U.S 

C. 

18  U.S 

.C. 
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18  U.S.C.  §701  -  unlawfully  making,  selling  or  possessing 
official  badges,  identification  cards  or 
other  insignia  of  the  United  States 

18  U.S.C.  §704  -  making,  wearing  or  selling  United  States 
military  medals  or  decorations 

18  U.S.C.  §1005  -  false  bank  entries,  reports  or  transactions 

18  U.S.C.  §1006  -  false  credit  institution  entries,  reports 
or  transactions 

18  U.S.C.  §1017  -  government  seals  wrongfully  used  and 
instruments  wrongfully  sealed 

18  U.S.C.  §1158  -  counterfeiting  Indian  Arts  and  Crafts 
Board  trade-mark 

18  U.S.C.  §1426  -  reproduction  of  naturalization  or  citizen- 
ship papers 

18  U.S.C.  §1541  -  issuance  of  passports  without  authority 

18  U.S.C.  §1543  -  forgery  or  false  use  of  a  passport 

18  U.S.C.  §1546  -  forgery  or  counterfeiting  of  visas,  permits 
and  other  entry  documents 

(2)  Offenses  committed  to  defraud  the  United  States 
§495  -  forging  or  counterfeiting  contracts,  deeds 

and  powers  of  attorney  to  defraud  the  United 

States 
§496  -  forgery  or  counterfeiting  in  connection 

with  customs  matters 
§1002-  possession  of  false  papers  to  defraud  the 

United  States 
§1006  -  false  credit  institution  reports,  entries 

or  transactions 
§1008  -  forgery  or  counterfeiting  in  connection  with 

federal  savings  and  loan  insurance  corpora- 
tion transactions 
18  U.S.C.  §1022  -  delivery  of  false  certificate,  voucher  or 

receipt  for  military  or  naval  property 

(3)  Offenses  contained  in  title  18  not  mentioned  above 

18  U.S.C.   §335  -  circulation  of  obligations  of  expired 
corporations 
§336  -  issuance  of  circulating  obligations  of  less 
than  $1 

theft  of  tools  and  materials  for  counter- 
feiting purposes 

making  or  coloring  the  insignia  of  the  Red 
Cross  for  fraudulent  purposes 
colorable  imitation  of  the  4-H  Club  emblem 
for  fraudulent  purposes 
§1001  -  use  of  a  false  writing  in  any  matter  within 
the  jurisdiction  of  an  agency  or  department 
of  the  United  States 

18  U.S.C.  §1009  -  false  writings  concerning  the  solvency  of 
the  federal  savings  and  loan  insurance 
corporation 


18 

U 

s 

c. 

18 

U 

s 

c. 

18 

u 

s 

c. 

18 

u 

s 

c. 

18 

u 

s 

c. 

18  U.S.C. 

§336 

18  U.S.C. 

§642 

18  U.S.C. 

§706 

18  U.S.C. 

§707 

18  U.S.C. 

§1001 
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18  U.S.C.  §1015  -  use  of  fraudulently  obtained  documents  in 

connection  with  naturalization,  citizenship 

or  alien  registry 
18  U.S.C.  §1018  -  false  official  certificates  or  writings 
18  U.S.C.  §1019  -  false  certification  by  consular  officers 
18  U.S.C.  §1021  -  false  certification  of  title  records  by 

those  authorized  by  federal  law 
18  U.S.C.  §2314  -  transportation  of  fraudulent  state  tax 

stamps  or  articles  used  in  counterfeiting 
18  U.S.C.  §2315  -  sale  or  receipt  of  fraudulent  state  tax 

stamps 

18  U.S.C.  §2318  -  transportation,  sale  or  receipt  of  phonograph 

records  bearing  forged  or  counterfeit  labels 

Offenses  Outside  Title  18 

(1)  Special  maritime  and  territorial  jurisdiction  offenses 

16  U.S.C.  §§3,  9a,  etc.  (see  list  under  Arson)  -  offenses  in 

national  parks, 
forests,  preserves 
40  U.S.C.  §§13m,  193h,  193s  -  offenses  in  public  buildings 

and  grounds 
43  U.S.C.  §1191  -  false  instruments  re  public  lands  in  California 
49  U.S.C.  §1472  -  crimes  aboard  aircraft  in  flight 

(2)  Offenses  involving  writings  of  the  United  States 

7  U.S.C.  §§59,  87b,  150gg,  163,  270,  473c-l, 

499n,  511i,  615(b-3),  13791,  1622h  -  writings  under 

the  Cotton  Stan- 
dards, Grain 
Standards,  Plant 
Pest,  Cotton  Sta- 
tistict  Estimates, 
Plant  Quarantine, 
U.S.  Warehouse, 
Perishable  Agricul- 
tural Products, 
Tobacco  Inspection. 
Agricultural  Adjust 
ment  and  Agricultui 
Marketing  Acts 

8  U.S.C.  §1185  -  forged  alien  entry,  exit  permits  in 

wartime  I 

8  U.S.C.  §1306  -  counterfeit  alien  registration  card 
22  U.S.C.  §1203  -  forged  consular  writings 
46  U.S.C.  §§229e,  231  -  false  papers  by  merchant  seamen 
46  U.S.C.  §§408,  410  -  false,  counterfeit  vessel  inspection 
stamps 

(3)  Offenses  committed  to  defraud  the  United  States 

19  U.S.C.  §1436  -  forged  documents  re  entry  of  vessesl 
26  U.S.C.  §§5601,  5604,  5676,  5689,  7209  -  forged  papers  under 

Internal  Revenue  Code 
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(4)  Offenses  Involving  property  moving  in  commerce 

49  U.S.C.   §121  -  forged  bill  of  lading  re  interstate  shipments 

(5)  Other  offenses 

21  U.S.C.  §§331,  372a,  458,  676  -  forged  documents  under  Food, 

Drug  &  Cosmetic,  Poultry 
Products  Inspection  and 
Meat  Inspection  Acts 
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Bribery  and  Related  Offenses 


Proposed  Code 
Section 


§1361  (bribery) 


Jurisdiction 

§1368:   (a),  (b) ,  (e)  or  (h)  of 
section  201*  or  when  a 
federal  public  servant 
is  involved 


§1362 

(unlawfully 
rewarding  a 

public  servant) 

same 

§1366 

(threatening  public 

servants) 

same 

§1367 

(retaliation) 

same 

§1757 

(rigging  a  sporting 

contest) 

§1757 

§1758 

(commercial  bribery) 

§1758 

(a),  (b),  (e)  or  (h)  of 
section  201 

(a)  or  (b)  of  section  201  or 
when  an  employee  of  a  national 
credit  institution  or  an 
employee  welfare  or  pension 
plan  or  interstate  facility  or 
military  service  club  is 
involved 


B.   Title  18  Equivalents 

(1)  Offenses  involving 


18  U.S.C.  §152 

18  U.S.C.  §201 

18  U.S.C.  §203 

18  U.S.C.  §209 

18  U.S.C.  §214 

18  U.S.C.  §215 

18  U.S.C.  §216 

18  U.S.C.  §217 

18  U.S.C.  §372 

18  U.S.C.  §1501 

18  U.S.C.  §1502 


federal  public  servants 


-  bribery  in  connection  with  bankruptcy 
proceedings 

-  bribery  of  public  officials  and  witnesses 

-  compensation  to  members  of  Congress,  officers, 
and  others  in  matters  affecting  the  United  States 

-  salary  of  government  officials  and  employees 
payable  only  by  the  United  States 

-  offer  for  procurement  of  federal  reserve 
bank  loan  or  discount  of  commerical  paper 

-  receipt  of  commissions  or  gifts  for  procuring 
loans 

-  receipt  or  charge  of  commissions  or  gifts 
for  farm  loan,  land  bank  or  small  business 
transactions 

-  acceptance  of  consideration  for  adjustment 
of  farm  indebtedness 

-  conspiracy  to  impede  or  injure  a  federal  officer 

-  obstruction,  resistance  or  opposition  to  a 
federal  process  server 

-  obstruction,  resistance  or  opposition  to  a 
federal  extradition  agent 


*The  provisions  of  section  201  are  listed  in  Appendix  II,  page  CRS-11. 
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18  U.S.C.  §1503  -  influencing,  intimidating  or  impeding  an 
officer,  juror  or  witness  in  a  federal 
judicial  proceeding 

18  U.S.C.  §1504  -  influencing  a  federal  juror  by  writing 

(2)  Offenses  involving  national  credit  institution  employees 

18  U.S.C.   §212  -  offer  of  loan  or  gratuity  to  a  bank  examiner 
18  U.S.C.   §213  -  acceptance  of  loan  or  gratuity  by  bank 

examiner 
18  U.S.C.   §214  -  offer  for  procurement  of  federal  reserve 

bank  loan  and  discount  of  commercial  paper 
18  U.S.C.   §215  -  receipt  of  commissions  or  gifts  for 

procuring  loans 
18  U.S.C.   §216  -  receipt  or  charge  of  commissions  or  gifts 

for  farm  loan,  land  bank,  or  small  business 

transactions 

(3)  Offenses  involving  use  of  the  malls  or  facility  of  commerce 

18  U.S.C.  §1341  -  mail  fraud 

18  U.S.C.  §1342  -  use  of  a  fictitious  name  or  address  in 
connection  with  a  mail  fraud 

(4)  Offenses  involving  an  employee  welfare  plan 

18  U.S.C.  §1954  -  offer,  acceptance  or  solicitation  to  influence 
operations  of  an  employee  benefit  plan 

(5)  Offenses  contained  in  title  18  not  mentioned  above 

18  U.S.C.   §210  -  offer  to  procure  appointive  public  office 
§211  -  acceptance  or  solicitation  to  obtain 

appointive  public  office 
§231  -  obstructing,  impeding  or  interfering  with 

firemen  or  police  performing  their  duties 

during  a  civil  disorder 
§241  -  conspiracy  against  civil  rights 
§242  -  deprivation  of  rights  under  color  of  law 
§245  -  injuring,  intimidating  or  interfering 

with  the  exercise  of  federally  protected  rights 
18  U.S.C.   §593  -  interfering  with  elections  by  members  of 

the  United  States  armed  forces 
18  U.S.C.   §594  -  intimidation  of  voters  in  federal  elections 
18  U.S.C.   §598  -  coercion  by  means  of  relief  appropriations 

in  elections 
18  U.S.C.   §600  -  promise  of  employment  or  other  benefit  for 

political  activity- 
18  U.S.C.   §601  -  deprivation  of  employment  or  other  benefit 

for  political  activity 
18  U.S.C.   §874  -  kickbacks  from  public  works  employees 
18  U.S.C.  §1505  -  influencing,  intimidating  or  impeding  a 

witness  in  a  federal  administrative  or 

Congressional  hearing 
18  U.S.C.  §1509  -  preventing,  obstructing,  impeding  or 

interfering  with  federal  court  orders 


18  U 

S 

C 

18  U 

S 

C 

18  U 

S 

C 

18  U 

S 

C 

18  U 

S 

C 
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18  U.S.C.  §1510  -  endeavoring  by  bribery  to  obstruct,  delay 
or  prevent  investigation  of  violations  of 
federal  criminal  law 

18  U.S.C.  §1511  -  conspiracy  to  obstruct  enforcement  of  state 
law  for  the  purpose  of  facilitating  illegal 
gamb  ling 

18  U.S.C.  §1962  -  association  with  an  organization  engaged  in 
"racketeering  activities"  defined  in 
18  U.S.C.  §1961  to  include  bribery 


I 


Offenses  Outside  Title  18 


I 


19  U.S.C. 

§1620 

26  U.S.C. 

§7212 

26  U.S.C. 

§7214 

31  U.S.C. 

§1018 

33  U.S.C. 

§447 

33  U.S.C. 

§990 

I 


(1)  Offenses  involving  federal  public  servants 

7  U.S.C.  §§60,  87b,  473c-l,  511i,  1986  -  acceptance  of  money  by 

agents,  employees  and 
licensees  under  the 
Cotton  Standards,  Grain 
J  Standards,  Cotton  Statistic 

and  Estimates,  Tobacco 
Inspection,  and  Farmers 
Home  Acts, 
acceptance  of  informers  rewards  by  U.S. 
employees 

attempts  to  interfere  with  administration  of 
Internal  Revenue  laws 
acceptance  of  money,  etc.,  by  revenue 
officers  or  agents 

restrictions  upon  clerks  in  Treasury 
Department 
§447  -  bribery  of  harbor  inspector 
§990  -  receipt  of  compensation  with  intent  to 
defraud  St.  Lawrence  Seaway  Corporation 
43  U.S.C.   §254  -  receipt  of  excessive  fees  by  officials 

taking  affidavits  under  the  Homestead  Act 

(2)  Offenses  involving  interstate  facility 

47  U.S.C.   §508  -  bribery  of  radio  station  employees 
49  U.S.C.  §1(17)  -  bribery  of  common  carrier  officials 

(3)  Offenses  outside  title  18  not  mentioned  above 

41  U.S.C.    §54  -  kickbacks  to  subcontractors  under  Govern- 
ment contracts 

NOTE:   Although  the  section  is  not  listed  in  Table  II  of  the 

Commission  Report  as  being  affected  by  the  Proposed  Code, 
we  note  that  21  U.S.C.  §622,  bribery  of  meat  inspectors, 
would  seem  to  be  covered  by  §1361. 


/^ 


Charles  Doyle 
Legislative  Attoimey 
American  Law  Division 
September  29,  1972 
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The  Libkaby  of  Congress, 
Congressional  Research  Service, 
Washington,  B.C.,  September  29,  1972. 
To :  Senate  Subcommittee  on  Criminal  Laws  and  Procedures.  Attention :   Mr. 

G.  Robert  Blakey. 
From  :  American  Law  Division. 

Subject :  Comparison  of  Jurisdictional  Scope  of  Selected  Crimes  in  United  States 
Code  and  the  Proposed  Federal  Criminal  Code. 
This  will  refer  to  your  request  for  the  captioned  study.  Please  find  it  enclosed, 
herewith. 

Charles  Doyle, 
Paul  L.  Morgan, 
Legislative  Attorneys. 

The  Proposed  New  Federal  Criminal  Code  :  Comparison  of  Jurisdiction  Scope 
With  That  of  Existing  Law 

introduction 

The  legal  community  was  first  conclusively  informed  of  the  direction  of  the 
proposed  Code  when  the  National  Commission  on  Reform  of  Federal  Criminal 
Laws  [hereinafter  "Commission"]  released  its  Study  Draft  of  a  Neiv  Federal 
Criminal  Code  [hereinafter,  "Draft"]  on  June  1,  1970.  Printed  on  the  cover  page 
of  that  document  was  an  appeal  to  interested  parties  to  submit  suggestions  to 
the  Commission  by  August  1,  1970. 

On  January  7,  1971,  the  Final  Report  of  the  National  Commission  on  Reform 
of  Federal  Laws  [hereinafter  "Report"]  setting  forth  a  Proposed  New  Federal 
Code  [hereinafter  "Code"]  was  transmitted  to  the  President  and  Congress. 
Hearings  began  on  the  Report  on  February  10,  1971  before  the  Subcommittee  on 
Criminal  Laws  and  Procedures  of  the  Senate  Judiciary  Committee. 

Since  the  Draft  was  released,  there  have  appeared  a  number  of  articles  critical 
of  it,  among  them :  Liebmann,  "Chartering  a  National  Police  Force,"  56  Ameri- 
can Bar  Association  Journal  1070,  1176  (November-December  1970)  ;  Dobbyn,  "A 
Proposal  for  Changing  the  Jurisdiction  Provisions  of  the  New  Federal  Criminal 
Code,"  57  Cornell  Law  Review  198  (January  1972)  ;  and  Younger,  ''State  v.  Uncle 
Sam,"  58  American  Bar  Association  Journal  155  (February  1972).  One  of  the 
chief  points  made  by  the  commentators  was  that  the  Code  would  represent  a 
great  expansion  of  the  Federal  jurisdiction  over  what,  heretofore,  had  been  state 
responsibility  in  the  criminal  area.  In  his  article,  Liebmann  had  the  following 
to  say  about  the  work  of  the  Commission  in  general  and  the  jurisdictional  provi- 
sions of  the  propo.sed  §  201  in  particular  : 

The  work  of  this  commission,  thus  far  constitutes  a  massive  act  of  usurpa- 
tion— an  exercise  in  government  by  sleight  of  hand  which  finds  little  parallel 
even  in  our  rather  surprising  very  recent  history.  P^or  the  study  draft  of 
this  commission,  appointed  to  "revise"  and  "codify",  would,  among  other 
things,  restructure  the  jurisdictional  basis  of  the  federal  criminal  law  so  as 
readily  to  permit  federal  jurisdiction  to  be  pressed  to  and  beyond  its  con- 
stitutional limits  by  the  proposed  code  and  by  future  legislation  (§  207)    .  .  . 
at  1071. 
In  explaining  the  consolidation  into  Chapter  2,  "Federal  Penal  Jurisdiction,"  of 
the  Code,  of  the  majority  of  the  Federal  jurisdictional  bases  for  prosecution,  the 
Commission  noted  that : 

For  the  first  time,  the  question  of  what  is  criminal  is  clearly  differentiated 
from  the  question  of  what  criminal  behavior  falls  within  federal  jurisdiction. 
Thus  robbery,  fraud  and  other  offenses  are  defined  in  familiar  ways,  with 
a  separate  statement  for  each  offense  of  the  circumstances  in  which  the  fed- 
eral government's  law  enforcement  apparatus  can  be  brought  into  play, 
e.g.,  if  the  mails  or  means  of  interstate  commerce  are  involved.  For  the  first 
time,  there  is  explicit  Congressional  guidance  for  the  exercise  of  restraint 
in  bringing  local  transactions  into  federal  courts  merely  because  technical 
federal  jurisdiction  exists.  §  207,  at  Report,  p.  xii. 
Professor  Louis  B.  Schwartz,  director  of  the  Commission  admitted  that  there 
would  be  an  expansion  of  Federal  jurisdiction  under  the  Code  when  he  stated : 

The  Code  provides  some  necessary  expansion  of  federal  law  enforcement 
authority  ("jurisdiction'")  while  affirmiug  for  the  first  time  a  Congressional 
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policy  against  wasteful  and  silly  employment  of  federal  law  enforcement  and 
judicial  resources  in  prosecuting  trivial,  local  offenses  merely  because  of  the 
accidental  presence  of  a  technical  basis,  e.g.,  use  of  the  telephone,  for  fed- 
eral jurisdiction.  Federal  jurisdiction  has  been  extended  in  the  area  of  crimes 
committed  abroad  by  American  civilians  associated  with  defense  operations 
or  by  servicemen  who  have  been  discharged  since  commission  of  the  offense 
(recent  Supreme  Court  decisions  have  made  court  martial  unavailable  in 
such  cases).  Another  significant  extension  of  federal  jurisdiction  gives  fed- 
eral courts  and  law  enforcement  agencies  full  power  to  deal  with  serious 
offense  involved  in  the  commission  of  any  other,  possibly  less  serious,  offense 
under  the  Code.  For  example,  intimidation  of  federal  officials  or  witnes.ses 
is  presently  punishable  by  up  to  five  years  imprisonment :  but  if  the  intimi- 
dation took  the  form  of  murder  or  arson,  these  would  have  to  be  separately 
tried  under  state  authority.  The  federal  government  would  handle  the  whole 
affair  under  the  Code,  (emphasis  in  original)  at  Hearings  on  Reform  of  the 
Federal   Criminal  Laws   befo-rc  the  Subcommittee  on   Criminal  Laics  and 
Procedures  of  the  Senate  Judiciary  Committee,  92nd  Congress,  1st  Sess.  pt.  1. 
p.  107  (1971)    [hereinafter.  ''Hearings"] 
Supreme  Court  decisions  which  held  that  military  authorities  have  no  Con- 
stitutional authority  to  try  civilians,  and  to  which  Professor  Schwartz  probably 
alluded,  are:  Toth  v.  Quarks,  3.50  U.S.  11  (1955),  (Honorably  discharged  veteran 
charged  with  murder  in  Korea)  ;  Reid  v.  Covert,  354  U.S.  1  (1957)    (dependant 
wife  charged  with  murdering  serviceman  husband  overseas  in  time  of  peace)  :  and 
Kinsella  v.  Singleton,  361  U.S.  284  (1960)   (dependent  wife  residing  with  service- 
man husband  overseas  and  charged  with  noncapital  offense). 

The  c(mtrover.sy  over  the  proposed  changes  in  Federal  jurisdiction  has  raised 
many  questions,  some  of  which  could  be  answered  only  by  a  comprehensive  com- 
parison of  the  present  and  proposed  Federal  codes  with  the  criminal  codes  of  all 
the  states.  Two  of  these  questions  are :  Has  the  Federal  government  already  ex- 
panded its  criminal  jurisdiction  so  as  to  bring  within  it  conduct  now  the  subject 
of  state  regulation  V  If  the  Code  proposes  to  regulate  conduct  not  heretofore  reg- 
ulated, with  a  proper  Federal  interest  in  the  conduct  and  absent  state  statutes 
on  the  same  matter,  has  there  really  been  an  "extension"  of  Federal  jurisdiction 
to  the  detriment  of  a  state  interest? 

The  redefinition  of  criminal  conduct  in  the  Code  tends  to  make  conclusions  rela- 
tive to  a  change  in  jurisdiction  more  difficult,  for  while  activity  not  previously 
prohibited  at  Federal  law  may  be  included,  conduct  already  prohibited  may  be 
included  with  different  words  or  terms  of  art  used  to  describe  it.  See,  for  example 
the  Code's  provision  on  "Federal  Restraint". 

"§  1632.  Felonious  Restraint. 

"A  person  is  guilty  of  a  Class  C  felony,  if  he  : 
"(a)   knowingly  abducts  another; 

"(b)   knowingly  restrains  another  under  terrorizing  circumstances  or  un- 
der circumstances  exposing  him  to  risk  of  serious  bodily  injury ;  or 

"(c)   restrains  another  with  intent  to  hold  him  in  a  condition  of  involun- 
tary servitude." 

COMMENT 

Under  this  section  and  the  definitions  in  §  1(539  a  middle  range  of  conduct  be- 
tween kidnapping  and  unlawful  imprisonment  is  covered  and  an  appropriate  pen- 
alty is  provided.  Paragraph  (a)  proscribes  abduction  absent  the  special  culpa- 
bility listed  in  §  1631 ;  paragraph  (b)  serves  to  upgrade  the  offense  of  simple  un- 
lawful imprisonment  when  committed  under  terrorizing  or  endangering  circum- 
stances. Paragraph  (c)  proscribes  conduct  presently  covered  by  federal  peonage 
and  slavery  enactments  (18  U.S.C.  §§  1.581-S8). 

See  §  1634  for  federal  jurisdiction. 

See  Working  Pai>ers,  i)p.  858-60,  864. 

While  §  1632  (a)  and  (b)  are  arguably  expansions  of  criminal  justification  for 
the  Federal  government,  redefinition  of  the  judicially  tested  statutes  represented 
in  §  1632(c)  may  or  may  not  represent  a  change  in  jurisdiction  because  of  the 
ancillary  problem  of  judicial  interpretation.  Thus,  any  attempt  to  categorize  of- 
fenses which  are  newly  defined  in  the  Code,  prior  to  judicial  testing,  would  be 
merely  an  academic  exercise  at  this  time. 

Additionally,  a  problem  of  categorization  is  created  when  the  quantum  of 
proof  for  an  existing  federal  crime  is  changed  in  the  Code.  Arguably  the  Federal 
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criminal  jurisdiction  could  be  lessened  if  more  proof  were  required  to  convict, 
and  expanded  if  less  were  required.  In  this  regard,  it  should  be  noted  that 
§204  of  the  Code  provides  that  "[e]xcept  as  otherwise  expressly  provided, 
culpability  is  not  required  with  respect  to  any  fact  which  is  solely  a  basis  for 
federal  jurisdiction."  Numerous  sections  of  the  present  Title  18,  U.S.  Code,  have 
been  interpreted  as  requiring  that  the  fact  of  Federal  jurisdiction  be  proven. 
See:  exhibit  entitled  "Sections  of  Title  18,  United  States  Code  Under  Which  The 
Federal  Jurisdictional  Base  Has  Been  Held  to  Be  a  Culpable  Element  of  Pro- 
scribed Conduct,"  Hearings,  pt.  Ill,  subpart  A,  p.  lii'yQ.  Enactment  of  §204,  by 
itself,  would  arguably  represent  a  significant  expansion  of  the  Federal  criminal 
jurisdiction,  because  some  cases  which  are  not  triable  federally  today  for  lack 
of  proof  of  the  jurisdictional  facts  would  presumably  be  triable  under  the  Code. 

Regarding  culpability,  presently  included  in  the  definitions  of  most  of  the 
prohibited  conduct  in  Title  18,  Chapter  3  of  the  Code  should  be  consulted  in 
conjunction  with  each  section  to  be  analyzed. 

In  this  report,  we  have  taken  numerous  sections  of  the  Code,  generally  those 
pertaining  to  common  law  offenses,  and  compared  their  jurisdictional  provisions 
with  the  jurisdiction  now  provided  in  the  criminal  provisions  of  existing  law, 
especially  those  codified  in  Title  18. 

TREATMENT  OF  JURISDICTION  IN  THE  CODE 

Chapter  2  of  the  Code,  Federal  Penal  Jurisdiction,  contains  provisions  of 
general  application  on  the  scope  of  federal  criminal  jurisdiction.  It  includes,  in 
§  201,  a  list  of  jurisdictional  bases  which  are  "common",  i.e.,  those  which  apply 
to  more  than  one  specific  offense.  In  addition  to  the  common  bases,  many  of  the 
offenses  have  their  own  jurisdictional  bases. 

The  jurisdictional  provisions  of  Chapter  2  of  the  Code  are : 

"§  201.  Common  Jurisdictional  Bases. 

"Federal  jurisdiction  to  penalize  an  offense  under  this  Code  exists  under  the 
circumstances  which  are  set  forth  as  the  jurisdictional  base  or  bases  for  that 
offense. 

"Bases  commonly  used  in  this  Code  are  as  follows  : 

"(a)  the  offense  is  committed  within  the  special  maritime  and  territorial 
jurisdiction  of  the  United  States  as  defined  in  section  210; 

"(b)  the  offense  is  committed  in  the  course  of  committing  or  in  immediate 
flight  from  the  commission  of  any  other  offense  defined  in  this  Code  over 
which  federal  jurisdiction  exists ; 

"(c)  the  victim  is  a  federal  public  servant  engaged  in  the  performance  of 
his  official  duties  or  is  the  President  of  the  United  States,  the  President-elect, 
the  Vice  President,  or,  if  there  is  no  Vice  President,  the  oflScer  next  in  the 
order  of  succession  to  the  office  of  President  of  the  United  States,  the  Vice 
President-elect,  or  any  individual  who  is  acting  as  President  under  the  Con- 
stitution and  laws  of  the  United  States,  a  candidate  for  President  or  Vice 
President,  or  any  member  or  member-designate  of  the  President's  cabinet,  or 
a  member  of  Congress,  or  a  federal  judge,  or  a  head  of  a  foreign  nation  or  a 
foreign  minister,  ambassador  or  other  public  minister ; 

"(d)  the  property  which  is  the  subject  of  the  offense  is  owned  by  or  in 
the  custody  or  control  of  the  United  States  or  is  being  manufactured,  con- 
structed or  stored  for  the  United  States ; 

"(e)  the  United  States  mails  or  a  facility  in  interstate  or  foreign  com- 
merce is  used  in  the  commission  or  consummation  of  the  offense : 

"(f)  the  offense  is  against  a  transportation,  communication,  or  power  facil- 
ity of  interstate  or  l^oreign  commerce  or  against  a  United  States  mail 
facility; 

"(g)  the  offense  affects  interstate  or  foreign  commerce : 

"(h)  movement  of  any  person  across  a  state  or  United  States  boundary 
occurs  in  the  commission  or  consummation  of  the  offense ; 

"(i)  the  property  which  is  the  subject  of  the  offense  is  moving  in  interstate 
or  foreign  commerce  or  constitutes  or  is  part  of  an  interstate  or  foreign 
shipment ; 

"(j)  the  property  which  is  the  subject  of  the  offen.se  is  moved  across  a 
state  or  United  States  boundary  in  the  commission  or  consummation  of 
the  offense ; 

"(k)  the  property  which  is  the  subject  of  the  offense  is  owned  by  or  in 
the  custody  of  a  national  credit  institution  ; 
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"(1)  the  offense  is  committed  under  circumstances  amounting  to  niracv 
as  prescribed  in  section  212. 
When  no  base  is  specified  for  an  offense,  federal  jurisdiction  exists  if  the  offense 
IS  committed  anywhere  within  the  United  States,  or  within  the  special  maritime 
and  territorial  jurisdiction  of  the  United  States. 

"§202.  Jurisdiction  Over  Included  Offenses. 

"If  federal  jurisdiction  of  a  chargetl  offense  exists,  federal  jurisdiction  to 
convict  of  an  included  offense  defined  in  a  federal  statute  likewise  exists. 
"§  203.  Prospective  Federal  Jurisdiction. 

"(1)  Inchoate  Offenses.— Federal  jurisdiction  exists  with  respect  to  attempt, 
solicitation  or  conspiracy  when  a  circumstance  giving  rise  to  federal  jurisdiction 
over  such  inchoate  offense  has  occurred  or  would  occur  if  the  principal  offense 
were  committed. 

"(2)  Completed  Offenses. — Federal  jurisdiction  over  a  completed  offense  ex- 
ists, although  no  circumstance  otherwise  giving  rise  to  federal  jurisdiction  has 
yet  occurred,  if  the  actor  took  a  substantial  step  in  connection  with  such  offense 
designed  or  likely  to  establish  federal  jurisdiction. 

"§  204.  Culpability  Not  Required  As  to  Jurisdiction. 

"Except  as  otherwise  expressly  provided,  culpability  is  not  required  with  re- 
spect to  any  fact  which  is  solely  a  basis  for  federal  jurisdiction. 

"§  205.  Multiple  Jurisdictional  Bases. 

"The  existence  of  federal  jurisdiction  may  be  alleged  as  resting  on  more  than 
one  base  but  proof  of  any  one  base  is  sufficient.  The  existence  of  multiple  juris- 
dictional bases  for  an  offense  does  not  increase  the  number  of  offenses  committed. 

"S  206.  Federal  Jurisdiction  Not  Pre-emptive. 

"The  existence  of  federal  jurisdiction  over  an  offense  shall  not,  in  itself,  pre- 
vent any  state  or  local  government  from  exercising  jurisdiction  to  enforce  its  own 
laws  applicable  to  the  conduct  in  question. 

§  207.  Discretionary  Restraint  in  Exercise  of  Concurrent  Jurisdiction. 

"Nowithstanding  the  existence  of  concurrent  jurisdiction,  federal  law  enforce- 
ment agencieis  are  authorized  to  decline  or  discontinue  federal  enforcement  ef- 
forts whenever  the  offense  can  effectively  be  prosecuted  by  nonfederal  agencies 
and  it  appears  that  there  is  no  substantial  Federal  interest  in  further  prosecution 
or  that  the  offense  primarily  affects  state,  local  or  foreign  interests.  A  substan- 
tial federal  interest  exists  in  the  following  circumstances,  among  others : 

"(a)    the  offense   is  serious  and  state  or  local  law  enforcement  is  im- 
peded by   interstate  a.spects  of  the  case ;    ( b )    federal  enforcement  is   be- 
lieved to  be  neces.sary  to  vindicate  federally-protected  civil  rights;    (c)   if 
federal  jurisdiction  exi.sts  under  section  201(b),  the  offense  is  closely  re- 
lated to  the  underlying  offense,  as  to  which  there  is  a  substantial  federal 
interest;    (d)   an  offense  apparently  limited  in  its  impact  is  believed  to  be 
associated  with  organized  criminal  activities  extending  beyond  state  lines ; 
(e)   state  or  local  law  enforcement  has  been  so  corrupted  as  to  undermine 
its  effectiveness  substantially. 
Where  federal  law  enforcement  efforts  are  discontinued  In  deference  to  state, 
local  or  foreign  prosecution,  federal  agencies  are  directed  to  cooperate  with 
state  local  or  foreign  agencies,  by  providing  them  with  evidence  already  gathered 
or  otherwise,  to  the  extent  that  this  is  practicable  without  prejudice  to  federal 
law  enforcement.  The  Attorney  General  is  authorized  to  promulgate  additional 
guidelines  for  the  exercise  of  discretion  in  employing  federal  criminal  jurisdic- 
tion. The  presence  or  absence  of  a  federal  interest  and  any  other  question  relat- 
ing to  the  exercise  of  the  discretion  referred  to  in  this  section  are  for  the  prose- 
cuting authorities  alone  and  are  not  litigable. 

"§  208.  Extraterritorial  Jurisdiction. 

"Except  as  otherwise  expressly  provided  by  statute  or  treaty,  extraterritorial 
jurisdiction  over  an  offense  exists  when : 

"(a)  one  of  the  following  is  a  victim  or  intended  victim  of  a  crime  of 
violence :  the  President  of  the  United  States,  the  President-elect,  the  Vice 
President,  or,  if  there  is  no  Vice  President,  the  oflBcer  next  in  the  order  of 
succession  to  the  office  of  President  of  the  United  States,  the  Vice  President- 
elect, or  any  individual  who  is  acting  as  President  under  the  Constitution 
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and  laws  of  the  United  States,  a  candidate  for  President  or  Vice  President 
or  any  member  or  member-designate  of  the  President's  cabinet,  or  a  member 
of  Congress,  or  a  federal  judge; 

"(b)  the  offense  is  treason,  or  is  espionage  or  sabotage  by  a  national  of 
the  United  States ; 

"(c)  the  offense  consists  of  a  forgery  or  counterfeiting,  or  an  uttering  of 
forged  copies  or  counterfeits,  of  the  seals,  curi'ency,  instruments  of  credit, 
stamps,  passports,  or  public  documents  issued  by  the  United  States;  or 
perjury  or  a  false  statement  in  an  official  proceeding  of  the  United  States ; 
or  a  false  statement  in  a  matter  within  the  jurisdiction  of  the  government 
of  the  United  States ;  or  other  fraud  against  the  United  States,  or  theft  of 
property  in  which  the  United  States  has  an  interest,  or.  if  committed  by  a 
national  or  resident  of  the  United  States,  any  other  obstruction  of  or  inter- 
ference with  a  United  States  government  function  ; 

"(d)  the  accused  participates  outside  the  United  States  in  a  federal 
offense  committed  in  whole  or  in  part  within  the  United  States,  or  the  offense 
constitutes  an  attempt,  solicitation,  or  conspiracy  to  commit  a  federal 
offense  within  the  United  States ; 

"(e)  the  offense  is  a  federal  offense  involving  entry  of  persons  or  property 
into  the  United  States  ; 

"(f)  the  offense  is  committed  by  a  federal  public  servant  who  is  outside 
the  territory  of  the  United  States  because  of  his  official  duties  or  by  a  mem- 
ber of  his  household  residing  abroad  or  by  a  person  accompanying  the  mili- 
tary forces  of  the  United  States ; 

"(g)  such  jurisdiction  is  provided  by  treaty;  or 

"(h)  the  offense  is  committed  by  or  against  a  national  of  the  United  States 
outside  the  jurisdiction  of  any  nation. 

"§  209.  Assimilated  Offenses. 

"(1)  When  Assimilated. — A  person  is  guilty  of  a  federal  offense  if  he  engages 
in  conduct  within  an  enclave  which,  if  engaged  in  within  the  jurisdiction  of  the 
state  or  local  government  in  which  the  enclave  is  located,  would  be  punishable 
as  an  offense  under  the  state  or  local  law  then  in  force,  except  that  this  section 
does  not  api>ly  when  federal  law  penalizes  or  immunizes  the  conduct.  Conduct 
is  immunized  within  the  meaning  of  this  subsection  if,  having  regard  to  federal 
legislation  as  to  the  conduct  constituting  the  type  of  offense  and  the  failure  of 
Congress  to  penalize  the  specific  conduct  in  question,  it  may  be  inferred  that 
Congress  did  not  intend  to  extend  penal  sanctions  to  such  conduct. 

"(2)  Grading. — ^If  the  maximum  confinement  authorized  by  the  state  or  local 
law  exceeds  30  days,  the  assimilated  offense  is  a  Class  A  misdemeanor ;  if  such 
confinement  is  30  days  or  less,  a  Class  B  misdemeanor ;  if  there  is  no  such  con- 
finement, an  infraction.  Notwithstanding  the  classification  here  provided,  the 
term  of  imprisonment  or  fine  imposed  shall  not  exceed  the  maximum  authorized 
by  the  state  or  local  law,  and  the  offense  shall  not  be  deemed  a  crime  if  the 
state  or  local  law  provides  that  it  is  not  a  crime. 

"(3)  'Enclave'  Defined. — In  this  section  'enclave'  means  a  place  in  the  special 
maritime  and  territorial  jurisdiction  of  the  United  States. 

"§  210.  Special  Maritime  and  Territorial  Jurisdiction.  Defined. 

"  'Special  maritime  and  territorial  jurisdiction  of  the  United  States'  means : 

"(a)  the  high  seas,  any  other  waters  within  the  admiralty  and  maritime 
jurisdiction  of  the  United  States  and  out  of  the  jurisdiction  of  any  particu- 
lar state,  and  any  ves.sel  belonging  in  whole  or  in  part  to  the  United  States 
or  any  citizen  thereof,  or  to  any  corporation  created  by  or  under  the  laws  of 
the  United  States,  or  of  any  state  or  local  government  thereof,  when  such 
vessel  is  within  the  admiralty  and  maritime  jurisdiction  of  the  United  States, 
and  out  of  the  judisdiction  of  any  particular  state  : 

"(b)  any  vessel  registered,  licensed,  or  enrolled  under  the  laws  of  the 
United  States,  and  being  on  a  voyage  upon  the  waters  of  any  of  the  Great 
Lakes  or  any  of  the  waters  connecting  them,  or  upon  the  Saint  Lawrence 
River  where  the  same  constitutes  the  International  Boundary  Line : 

"(c)  any  lands  reserved  or  acquired  for  the  use  of  the  United  States, 
and  under  the  exclusive  or  concurrent  jurisdiction  thereof:  or  any  place 
purchased  or  otherwise  acquired  by  the  United  States  by  consent  of  tlie  legis- 
lature of  the  state  in  which  the  same  shall  be,  for  tlie  erection  of  a  fort, 
magazine,  arsenal,  dockyard,  or  other  needful  building  : 
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"(d)  any  unorganized  territory  or  possession  of  the  United  States; 

"(e)  au.\  island,  rock,  or  key  containing  deposits  of  guano,  whicii  may,  at 
the  discretion  of  the  President,  be  considered  as  appertaining  to  the  United 
States ; 

"(f)  any  aircraft  or  spacecraft  belonging  in  whole  or  in  part  to  the  United 
States,  or  any  citizen  thereof,  or  to  any  corporation  created  by  or  under  the 
law  of  the  I'nited  States,  or  any  state  or  local  government  thereof,  while 
such  aircraft  is  in  flight  over  the  high  seas,  or  over  any  other  waters  within 
the  admiralty  and  maritime  jurisdiction  of  the  United  States  and  out  of  the 
jurisdiction  of  any  particular  state,  or  while  such  spacecraft  is  in  flight ;  and 

"(g)  any  aircraft  within  the  special  aircraft  jurisdiction  of  the  United 
States  as  defined  in  49  U.S.C.  §  1301  (32)  : 

"§  211.  Special  Limited  Jurisdiction 

"(1)  Indian  Country. — Federal  jurisdiction  over  offenses  committed  in  Indian 
country  exists  as  provided  in  25  U.S.C.  §  212. 

"(2)  Canal  Zone. — This  Code  is  applicable  in  the  Canal  Zone  as  provided  in 
the  Canal  Zone  Code.  It  is  also  applicable,  as  there  provided,  to  the  corridor  over 
which  the  Inited  States  exercises  jurisdiction  pursuant  to  the  provisions  of  Ar- 
ticle IX  of  the  General  Treaty  of  Friendship  and  Cooperation  between  the  United 
States  of  America  and  the  Republic  of  Panama,  signed  March  2.  1936.  to  the 
extent  that  such  application  to  the  corridor  is  consistent  with  the  nature  of  the 
rights  of  the  United  States  in  the  corridor  as  provided  by  treaty. 

"S  212.  Piracy  As  Jurisdictional  Base. 

"For  the  purposes  of  section  201  (i)  the  offense  is  within  piracy  jurisdiction 
if  it  is  committed  for  private  ends  by  the  crew  or  the  passengers  of  a  private  ship 
or  a  private  aircraft,  or  committed  by  the  crew  of  a  warship  or  government  ship 
or  government  aircraft  whose  crew  has  mutinied  and  taken  control  of  the  ship  or 
aircraft,  and  is  directed  ; 

"(a)  on  or  over  the  high  seas,  against  another  ship  or  aircraft  or  against 
persons  or  property  on  board  another  ship  or  aircraft ;  or 

"(b)   against  a  ship,  aircraft,  persons  or  property  in  a  place  outside  the 
jurisdiction  of  any  nation  or  government. 
"High  seas"  means  all  parts  of  the  sea  that  are  not  included  in  the  territorial 
sea  or  in  the  internal  waters  of  any  nation  or  government. 

"S  219.  Definitions  for  Chapter  2. 
"In  this  Chapter : 

"(a)  'interstate  commerce'  means  commerce  between  one  state,  as  defined 
in  section  109,  and  another  state : 

"(b)    'foreign  commerce'  means  commerce  with  a  foreign  country; 

"(c)  'President-elect'  and  "Vice  President-elect'  mean  such  persons  as  are 
the  apparently  successful  candidates  for  the  offices  of  President  and  Vice 
President,  respectively,  as  ascertained  from  the  results  of  the  general  elec- 
tions held  to  determine  the  electors  of  President  and  Vice  President  in  accord- 
ance with  3  U.S.C.  §§  1.  2; 

"(d)  "national  credit  institution'  means  a  member  bank  of  the  Federal 
Reserve  System  :  a  bank,  banking  association,  land  bank,  intermediate  credit 
bank,  bank  for  cooperatives,  production  credit  association,  land  bank  asso- 
ciation, mortgage  association,  trust  company,  .savings  bank,  or  other  banking 
institution  organized  or  operating  under  the  laws  of  the  United  States :  a 
bank  the  deposits  of  whicli  are  in.sured  by  the  Federal  Deposit  Insurance 
Ci)rporation :  n  Federal  Savings  and  Loan  Association;  an  'insured  institu- 
tion' as  defined  in  12  I'.S.C.  §  1724:  and  a  'Federal  Credit  Union'  as  defined 
in  12  IT.vS.C.  §  1752." 

THE    SPECIFIC    OFFENSES 

Utilizing  the  general  jurisdictional  sections  set  forth  above,  the  following 
twelve  general  subject  areas  will  be  explored :  murder,  rape,  robbery,  theft, 
burglary,  kidnapping,  arson,  gambling,  bribery,  drug  abuse,  prostitution,  anl 
firearms  offenses.  However,  the  effect  of  §  201(b).  the  "piggyback"  jurisdictional 
provision,  will  not  be  discussed  herein,  since  it  is  the  subject  of  a  separate  report. 

L  Murder 

At  common  law  there  were  no  degrees  of  murder.  All  homicide  with  malice 
aforethought,  whether  express  or  implied,  was  murder,  punishable  by  death.  It 
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has  been  thought  that  statutes  defining  degrees  of  murder  were  passed  to  dim- 
inish the  use  of  the  death  penalty,  and  thus  the  penalty  for  lesser  degrees  of 
murder  are  generally  life  or  a  term  of  years.  One  of  the  first  statutes  grading 
murder,  and  one  after  which  the  present  Title  18  §  1111  appears  to  be  fashioned, 
was  that  of  Pennsylvania,  passed  March  31,  1860,  and  presently  codified  at  18 
Purilon'f!  Pennsi/lvariiu  t>t(itiitcs  Annotated  §4701  (1972  Supp.).  It  provided,  in 
substance,  that  all  murder  which  shall  be  perpetrated  by  means  of  poison,  lying 
in  wait,  or  by  any  other  kind  of  willful,  deliberate  and  premeditated  killing,  or 
which  shall  be  committed  in  the  perpetration  of,  or  attempting  to  perpetrate  any 
arson,  rape,  robbery,  burglary,  or  kidnapping,  shall  be  murder  in  the  first  degree 
and  all  other  kinds  of  murder  shall  be  murder  in  the  second  degree. 

In  the  comments  to  §  1601  of  the  Code,  murder,  it  is  noted  that  the  return  to 
one  class  of  murder  is  due  to  the  decline  of  capital  punishment  and  the  blurring 
of  the  distinction  between  the  terms  "deliberate  and  premeditated"  and  "inten- 
tional". Sec:  Report,  pp.  173-74.  The  return  to  one  class  of  murder  may  be 
further  justified  in  light  of  Furman  v.  Georgia,  408  U.S.  238  (1972),  and  cases 
which  are  sure  to  follow  limiting  the  use  of  the  death  penalty  in  the  United 
States. 

Under  the  Code,  murder  would  be  treated  as  follows : 

"§  1601.  Murder. 

"A  person  is  guilty  of  murder,  a  Class  A  felony,  if  he  : 

"(a)  intentionally  or  knowingly  causes  the  death  of  another  human  being; 
"(b)  causes  the  death  of  another  human  being  under  circumstances  mani- 
festing extreme  indiffernece  to  the  value  of  human  life  ;  or 

"(c)  acting  either  alone  or  with  one  or  more  other  persons,  commits  or 
attempts  to  commit  treason,  offenses  defined  in  sections  1102  or  1103,  espi- 
onage, sabotage,  robbery,  burglary,  kidnapping,  felonious  restraint,  arson, 
rape,  aggravated  involuntary  sodomy,  or  escape  and,  in  the  course  of  and  in 
,  furtherance  of  such  crime  or  of  immediate  flight  therefrom,  he,  or  another 
participant,  if  there  be  any,  causes  the  death  of  a  person  other  than  one  of 
the  participants ;  except  that  in  any  prosecution  under  this  paragraph  in 
which  the  defendant  was  not  the  only  participant  in  the  underlying  crime, 
it  is  an  affirmative  defense  that  the  defendant : 

"(i)  did  not  commit  the  homicidal  act  or  in  any  way  solicit,  com- 
mand, induce,  procure,  counsel  or  aid  the  commission  thereof ;  and 

"(ii)  was  not  armed  with  a  firearm,  destructive  device,  dangerous 
weapon  or  other  weapon  which  under  the  circumstances  indicated  a 
readiness  to  inflict  serious  bodily  injury ;  and 

"(ill)  reasonably  believed  that  no  other  participant  was  armed  with 
such  a  weapon  :  and 

"(iv)    reasonably  believed  that  no  other  participant  intended  to  en- 
gage in  conduct  likely  to  result  in  death  or  serious  bodily  injury. 
Paragraphs   (a)   and  (b)   shall  be  inapplicable  in  the  circumstances  covered  by 
paragraph  (b)  of  section  1602." 

§  1601  is  an  amalgamation  of  several  provisions,  defining  conduct  most  of  which 
is  already  prohibited  under  existing  law.  With  the  apparent  exception  of  feloni- 
ous restraint  and  aggravated  involuntary  sodomy,  proposed  at  §§  1632  and  1643 
respectively,  the  other  felonies  listed  in  the  felony-murder  provisions,  1601(c) 
are  already  prohibited  in  the  following  provisions  of  Title  18,  inter  alia :  treason, 
war  against  United  States,  armed  insurrection  (Chapter  115.  Title  18)  ;  espio- 
nage (Chapter  37,  Title  18)  ;  sabotage  (Chapter  105,  Title  18)  ;  robbery  and 
burglarv  (Chapter  103,  Title  18);  kidnapping  (18  U.S.C.  §1201);  arson  (18 
U.S.C.  §81);  rape  (18  U.S.C.  §2031);  escape  (Chapter  35.  Title  18).  Those 
committing  murder  while  perpetrating  these  crimes  would  be  tried  for  murder 
under  the  felony-murder  rule  already  the  law  in  the  Federal  Courts :  See :  Work- 
inff  Papers  of  the  National  Commission  on  Reform  of  Federal  Criminal  Laics 
(1970),  in  three  volumes,  [hereinafter.  Working  Papers^  pp.  825-27.  Two  new 
felonies  are  brought  within  the  felony-murder  rule  in  §  1601  and  both  are  at  least 
partially  new  offenses  within  the  Code.  The  first,  in  §  1632,  "Felonious  Restraint." 
set  forth  and  discussed  at  page  4  &  5  of  this  work,  and  the  other,  in  §  1643,  "Ag- 
gravated Involuntary  Sodomy,"  is  new  to  Federal  law,  based  upon  the  premise 
that  forcible  acts  of  sodomy  are  aggressions  as  dangerous  or  detestable  as  forci- 
ble acts  of  rape.  See;  comment.  Report,  p.  189. 

Federal  jurisdiction  over  offenses  prohibited  by  §  1601  would  be  authorized  by 
the  following  section  : 
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"§  1609.  Federal  Judisdiction  Over  Homicide  Offenses. 

'There  is  federal  jurisdiction  over  an  offense  defined  in  §§  1601  to  1603  under 
paragraphs  (a),  (b),  (c),or  (1)  of  §  201." 

The  cited  paragraphs  of  §  201  are : 

(a)  special  maritime  and  territorial  jurisdiction  as  defined  in  the  pro- 
posed §  201,  a  definition  taken  primarily  from  18  U.S.C.  §  7.  This  jurisdic- 
tional base  is  presently  contained  in  18  U.S.C.  §  1111. 

(b)  "piggyback"  jurisdiction. 

(c)  jurisdiction  to  try  offenses  committed  against  various  public  servants, 
elected  and  appointed  officials  of  the  United  States  and  candidates  for  the 
Presidency  and  Vice  Presidency,  as  well  as  crimes  committed  against  various 
officials  of  foreign  governments.  Persons  murdering  the  mentioned  individ- 
uals would  now  generally  be  prosecuted  by  the  Federal  government  under 
one  of  several  statutes:  18  U.S.C.  §1751  (murdering  the  President,  Presi- 
dent-elect, the  Vice  President,  or  if  none,  the  oflScer  next  in  the  order  of  suc- 
cession to  the  office  of  President,  and  the  Vice  President-elect)  ;  18  U.S.C. 
§  245  (murdering  candidates  for  the  Presidency  or  the  Vice  Presidency)  ;  18 
U.S.C.  §  351  (murdering  Congressmen)  ;  18  U.S.C.  §  1114  (murdering  Federal 
Judges)  ;  18  U.S.C.  §  112  (murdering  heads  of  Foreign  Nations,  Ministers, 
Ambassadors,  and  Public  Ministers).  Cabinet  members  do  not  appear  to  be 
protected  under  existing  law,  which  would  seem  to  indicate  that  crimes  com- 
mitted against  them  would  be  prosecuted  in  state  courts.  Presently,  some 
public  servants  are  protected  by  Federal  law  while  in  the  performance  of 
their  oflScial  duties.  For  example,  18  U.S.C.  §  1114  applies  primarily  to  federal 
public  servants  who  are  associated  with  some  sort  of  law  enforcement  func- 
tion, and  18  U.S.C.  §  245  applies  to  persons  serving  as  jurors.  The  jurisdic- 
tional base  (c)  of  the  Code  would  apparently  apply  to  all  public  servants. 

(1)  acts  of  piracy.  Jurisdiction  over  piracy  is  granted  by  Article  1,  §8, 
Clau.se  10  of  the  Constitution  of  the  United  States  and  is  presently  codified  at 
18  U.S.C,  Chapter  81. 

2.  Rape 

At  common  law.  the  crime  of  rape  was  defined  as  the  carnal  knowledge  of 
woman  forcibly  and  against  her  will.  Early  punishment  was  death  but  later,  at 
about  the  time  of  William  the  Conqueror,  the  sentence  was  ameliorated  to  cas- 
tration and  loss  of  the  eyes  of  the  offender.  See:  4  Blackstone,  Commentaries 
192-93  (New  Edition,  1813).  Early  English  statutes  later  set  age  limits  mider 
which  a  female  was  presumed  incapable  of  consent,  c.fj.  "Rape  is  the  carnal 
knowledge  of  any  woman  above  the  age  of  ten  years  against  her  will,  and  of  a 
woman-child  under  the  age  of  ten  years  with  or  against  her  will.  Coke's  Reports, 
English  King's  Bench,  Chapter  11,  page  60.  Sec:  1  Hale,  Pleas  of  the  Crown  626- 
635  (1st  American  Edition.  1847). 

The  influence  of  common  law  and  the  early  English  statutes  are  evident  in  the 
rape  statute  proposed  by  the  Code  : 

"§1641.    Rape. 

"(1)  Offense. — A  male  who  has  sexual  intercourse  with  a  female  not  his  wife 
is  guilty  of  rape  if : 

"(a)  he  compels  her  to  submit  by  force,  or  by  threat  of  imminent  death, 
serious  bodily  injury,  or  kidnapping,  to  be  inflicted  on  any  human  being: 

"(b)   he  has  substantially  impaired  her  power  to  appraise  or  control  her 
conduct  by  administering  or  employing  without  her  knowledge  intoxicants  or 
other  means  with  intent  to  prevent  resistance :  or 
"(c)  the  victim  is  less  than  ten  years  old. 
"(2)    Grading. — Rape  is  a  Class  A  felony  if  in  the  course  of  the  offen.se  the 
actor  inflicts  serious  bodily  injury  upon  the  victim,  or  if  his  conduct  violates 
.siib.section   (1)  (c).  or  if  the  victim  is  not  a  voluntary  companion  of  the  actor 
and  has  not  previously  permitted  him  .';exual  liberties.  Othei-wise  rape  is  a  Class 
B  felony." 

The  proposed  statute  is  more  definitive  than  the  present  Federal  law,  18 
U.S.C.  §  2031.  which  states  : 

"§  2031.   Special   maritime  and   territorial  jurisdiction. 

"Whoever,  within  the  special  maritime  and  territorial  jurisdiction  of  the 
TTnited  States,  commits  rape  shall  suffer  death,  or  imprisonment  for  any  term 
of  years  or  for  life." 
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With  the  throwback  to  the  "age  of  consent"  of  10  years,  the  proposed  statute 
wou  d  now  appear  to  cover  some  acts  of  sexual  intercourse  between  consenting 
children  and  adults  that  would  have  previously  been  punished  under  the  carnal 
knowledge  statute : 

'•§  2032.  Carnal  knowledge  of  female  under  16. 

"Whoever,  within  the  .special  nuiritime  and  territorial  jurisdiction  of  the 
United  States,  carnally  knows  any  female,  not  his  wife,  who  has  not  attained 
the  age  of  sixteen  years,  shall,  for  a  first  offense,  be  imprisoned  not  more  than 
fifteen  years,  and  for  a  subsequent  offense,  be  imprisoned  not  more  than  thirty 
.vears." 

June  25, 1948,  c.  ^5,  62  Stat.  795. 

Arguably,  one  who  would  be  convicted  of  rape  under  the  proposed  statute 
because  he  had  sexual  intercourse  with  a  consenting  female  under  the  age  of 
10  years  would  be  punished  more  severely,  depending  upon  the  final  sentencing 
provisions  adopted,  than  if  he  had  been  tried  for  the  same  act  under  existing 
law.  The  common  law,  as  noted  above,  made  no  distinction  between  ages  of  con- 
senting females,  atlhough  early  statutory  law  did.  See:  Perkins,  Perkins  on 
Criminal  Laic\  (1957)  §5,  contra,  Working  Papers,  p.  867.  where  it  is  stated: 
"  'Rape'  is  not  defined  in  the  Federal  statute  and  would  probably  be  given  the 
common  law  scope  including  such  acts  as  having  intercourse  with  a  child  under 
10 " 

The  proposed  jurisdictional  bases  for  rape  are  : 

"§  1650.  Federal  Jurisdiction  Over  Offenses  in  §§  1641  to  1647. 

"There  is  federal  jurisdiction  over  an  offense  defined  in  §  1641  to  1647  under 
paragraphs  (a),  (b)  or  (1)  of  §  201." 

(a)  special  maritime  and  territorial  jurisdiction.  This  base  is  presently 
exercised  under  the  existing  rape  statute,  18  U.S.C.  §  2031. 

(b)  "piggyback"  jurisdiction. 

(1)  piracy  jurisdiction.  Discussed  imder  murder  section,  supra. 

S.  Robbery 

At  common  law,  this  offense  was  defined  as  "the  felonious  and  forcible  taking, 
from  the  person  of  another,  of  goods  or  money  to  any  value,  by  violence  or 
putting  him  in  fear."  4  Blackstone,  Commentaries  223  (New  Edition  1813).  In 
the  Code,  it  is  defined  as  : 

"§1721.  Robbery. 

"(1)  Offense. — A  person  is  guilty  of  robbery  if,  in  the  course  of  committing  a 
theft,  he  inflicts  or  attempts  to  inflict  bodily  injury  upon  another,  or  threatens 
or  menaces  another  with  iminent  bodily  injury. 

"(2)  Grading. — Robbery  is  a  Class  A  felony  if  the  actor  fires  a  firearm  or 
explodes  or  hurls  a  destructive  device  or  directs  the  force  of  any  other  dangerous 
weapon  against  another.  Robbery  is  a  Class  B  felony  if  the  robber  possesses  or 
pretends  to  posses  a  firearm,  destructive  device  or  other  dangerous  weapon,  or 
menaces  another  with  serious  bodily  injury,  or  inflicts  bodily  injury  upon 
another,  or  is  aided  by  an  accomplice  actually  present.  Otherwise  robbery  is  a 
Class  C  felony. 

"  (3)   Definitions. — In  this  section  : 

"(a)  an  act  shall  be  deemed  "in  the  course  of  committing  a  theft"  if  it 
occurs  in  an  attempt  to  commit  theft,  whether  or  not  the  theft  is  successfully 
completed,  or  in  immediate  flight  from  the  commission  of.  or  an  unsuccessful 
effort  to  commit,  the  theft ; 

"(b)    'dangerous  weapon'  means  a  weapon  the  possession  of  which  under 

the  circumstances  indicates  an  intent  or  readiness  to  inflict  serious  bodily 

injury. 

"(4)   Jurisdiction. — There  is  federal  jurisdiction  over  an  offense  defined  in 

this  section  imder  paragraphs    (a),    (b),    (d),    (g),    (k)    or    (1)    of  section  201. 

Xo  prosecution  may  be  instituted  under  paragraph  (g),  however,  unless  expressly 

authorized  by  the  Attorney  General." 

The  language  in  this  proposed  statute  appears  to  be  an  amalgamation  of  the 
language  in  the  robbery  statutes  in  existing  law  at  18  U.S.C.  2111  et  seq. 
The  jurisdictional  provisions  are  : 

(a)  the  special  maritime  and  territorial  lurisdiction,  which  is  presently 
u.sed  as  the  base  for  18  U.S.C.  §  2111. 

(b)  the  "piggyback"  base. 
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(d)  the  property  which  is  the  subject  of  the  ofEense  is  owned  by  or  in  the 
custody  or  control  of  the  United  States  or  is  being  manufactured,  constructed 
or  stored  for  the  United  States.  18  U.S.C.  §  2112  presently  provides  a  penalty 
for  one  who  robs  another  of  any  kind  or  description  of  property  belonging  to 
the  United  States.  This  statute  would  appear  to  generally  cover  the  property 
in  the  proposed  §  1721. 

(g)  the  offense  affects  interstate,  or  foreign  commerce.  A  prosecution  may 
be  brought  under  this  base  only  after  the  express  authorization  of  the 
Attorney  General.  A  similar  jurisdiction  is  presently  provided  by  18  U.S.C. 
§  2117,  "Breaking  or  entering  carrier  facilities." 

(k)  the  property  which  is  the  subject  of  the  offense  is  owned  by  or  in  the 
custody  of  a  national  credit  institution.  "National  credit  institution"  is 
defined  in  proposed  §  219(d).  It  would  appear  that  a  similar  provision 
prohibiting  robbery  of  anything  of  value  from  such  institutions  is  presently 
codified  at  18  U.S.C.  §  2113. 

(1)  piracy  jurisdiction.  Jurisdiction  over  acts  of  piracy  is  presently  exer- 
cised under  18  U.S.C.  §§  1651  et  seq. 

4.  Theft. 

Theft  was  a  common  law  offense,  defined  as  follows  : 

"Larciny,  or  theft,  by  contraction  for  latrociny,  latroeiviiim,  is  distinguished  by 
the  low  into  two  sorts  :  the  one  called  simple  larciny,  or  plain  theft  unaccom- 
panied with  any  other  atrocious  circumstance :  and  mixed  or  compound  larciny. 
which  also  includes  in  it  the  aggravation  of  a  taking  from  one's  house  or  person. 

"And,  first,  or  simple  larciny;  which,  when  it  is  the  stealing  of  goods  above 
the  value  of  twelvepence,  is  called  grand  larciny:  when  of  goods  to  that  value, 
or  under,  is  petit  larciny :  offences,  which  are  considerably  distinguished  in  their 
punishment,  but  not  otherwise."  4  lilackstone.  Commentaries  209  (New  edition 
1813) 
Of  existing  law  and  that  proposed  in  the  Code,  it  is  stated  : 

"There  are  well  over  100  separate  statutes  now  in  Title  18  that  deal  with  theft 
or  some  other  theft-related  activity.  The  purpose  of  the  group  of  theft  provisions 
proposed  here  is  to  consolidate  and  simplify  these  existing  statutes,  and  to  pro- 
pose in  their  stead  a  relatively  straight-forward  group  of  sections  covering  the 
various  ways  one  can  misappropriate  what  belongs  to  another."  Working  Papers, 
p.  913. 

Proposed  §  1741  "contains  definitions  of  the  major  terms  that  are  used  in  the 
main  provisions,  and  thus  in  large  part  controls  the  substantive  scope  of  the 
theft  complex."  Working  Papers,  p.  913.  That  section  and  the  comments  con- 
tained in  the  Report  relative  thereto  are  : 
"§  1741.  Definitions  for  Theft  and  Related  Offenses. 

"In  sections  1731  to  1741 : 

"(a)  'deception'  means:  (i)  creating  or  reinforcing  a  false  impression, 
including  fal.se  impressions  as  to  fact,  law,  status,  value,  intention  or  other 
state  of  mind :  but  deception  as  to  a  person's  intention  to  perform  a  promise 
shall  not  be  inferred  from  the  fact  alone  that  he  did  not  substantially  perform 
the  promise  unless  it  is  part  of  a  continuing  scheme  to  defraud:  or  (ii)  pre- 
venting another  form  acquiring  information  which  would  affect  his  judg- 
ment of  a  transaction:  or  (iii)  failing  to  correct  a  false  impression  which 
the  actor  previously  created  or  reinforced,  or  which  he  knows  to  be  influenc- 
ing another  to  whom  he  stands  in  a  fiduciary  or  confidential  relationship :  or 
( iv )  failing  to  correct  an  impression  which  the  actor  previously  created  or 
reinforced  and  which  the  actor  knows  to  have  become  false  due  to  subse- 
auent  events;  or  (v)  failing  to  disclose  a  lien,  adverse  claim  or  other  impedi- 
ment to  the  enjoyment  of  property  which  he  transfers  or  encumbers  in  con- 
sideration for  the  property  obtained  or  in  order  to  continue  to  deprive 
another  of  his  property,  whether  such  impediment  is  or  is  not  valid,  or  is 
or  is  not  a  matter  of  ofiicial  record  :  or  (  vi )  using  a  credit  card  charge  plate, 
or  any  other  instrument  which  purports  to  evidence  an  undertaking  to  pa.^ 
for  property  or  services  deliveretl  <.r  rendered  to  or  upon  the  order  of  a  des- 
ignated pers<.n  or  bearer  (A)  where  such  instrument  has  been  stolen  forged, 
revoked  or  cancelled,  or  where  for  any  other  reason  its  use  b.v  the  actor 
is  unauthorized,  and  (B)  where  the  actor  does  not  have  the  intention  and 
ability  to  meet  all  obligations  to  the  issuer  arising  out  of  his  use  ot  toe  in- 
iniment:  or  (vii)  any  other  scheme  to  defraud.  The  term  "deception    does 


3309 

not,  however,  include  falsifications  as  to  matters  having  no  pecuniary  sig- 
nificance, or  pufl!ing  by  statements  unlikely  to  deceive  ordinary  persons  in  the 
group  addressed.  ' Putting'  means  an  exaggerated  commendation  of  wares  in 
communications  addres.sed  to  the  public  or  to  a  class  or  group: 

■•(b)  'deprive"  means:  (i)  to  withhold  property  or  to  cause  ir  to  be  with- 
held either  permanently  or  under  such  circumstances  that  a  major  portion 
of  its  economic  value,  or  its  use  and  benefit,  has,  in  fact,  been  appropriated : 
or  (ii)  to  withhold  property  or  to  cause  it  to  be  withheld  with  the  intent  to 
re.store  it  only  upon  the  payment  of  a  reward  or  other  compen.sation  :  or  (iii) 
to  dispose  of  property  or  use  it  or  transfer  any  interest  in  it  under  circum- 
stances that  make  its  restoration,  in  fact,  unlikely  : 

"(c)  'fiduciary'  means  a  trustee,  guardian,  executor,  administrator,  re- 
ceiver, or  any  other  person  acting  in  a  fiduciary  capacity,  or  any  person 
carrying  on  fiduciary  functions  on  behalf  of  a  corporation  or  other  organiza- 
tion which  is  a  fiduciary  ; 

"(d)  'financial  institution'  means  a  bank,  insurance  company,  credit  union, 
safety  deposit  company,  savings  and  loan  association,  investment  trust,  or 
other  organization  held  out  to  the  public  as  a  place  of  deposit  of  funds  or 
medium  of  savings  or  collective  investment ; 

"(e)  'obtain'  means:  (i)  in  relation  to  property,  to  bring  about  a  trans- 
fer or  purported  transfer  of  an  interest  in  the  property,  whether  to  the  actor 
or  another;  or  (ii)  in  relation  to  services,  to  secure  performance  thereof; 

"(f)  'property'  means  any  money,  tangible  or  intangible  personal  property, 
property  (whether  real  or  personal)  the  location  of  which  can  be  changed 
(including  things  growing  on,  aflSxed  to,  or  found  in  land  and  documents 
although  the  rights  represented  thereby  have  no  physical  location),  contract 
right,  chose-in-action,  interest  in  or  claim  to  wealth,  credit,  or  any  other 
article  or  thing  of  value  of  any  kind.  'Property'  also  means  real  property 
the  location  of  which  cannot  be  moved  if  the  offense  involves  transfer  or  at- 
tempted transfer  of  an  interest  in  the  proi)erty  ; 

"(g)  'property  of  another'  means  property  in  which  a  person  other  than 
the  actor  or  in  which  a  government  has  an  interest  which  the  actor  is  not 
privileged  to  infringe  witout  con.sent,  regardless  of  the  fact  that  the  actor 
also  has  an  interest  in  the  property  and  regardless  of  the  fact  that  the  other 
person  or  government  might  be  precluded  from  civil  recovery  because  the 
property  was  used  in  an  unlawful  transaction  or  was  subject  to  forfeiture  as 
contraband.  Property  in  possession  of  the  actor  shall  not  be  deemed  prop- 
erty of  another  who  has  a  security  interest  therein,  even  if  legal  title  is  in 
the  creditor  pursuant  to  a  conditional  sales  contract  or  other  security  agree- 
ment. 'Owner'  means  any  person  or  a  government  with  an  interest  in  prop- 
erty .such  that  it  is  'property  of  another'  as  far  as  the  actor  is  concerned ; 

"(h)  'receiving'  means  acquiring  possession,  control  or  title,  or  lending  on 
the  security  of  the  property  ; 

"(i)  'services'  means  labor,  professional  service,  transportation,  telephone, 
mail  or  other  public  service,  gas.  electricity  and  other  public  utility  services, 
accommodations  in  hotels,  restaurants  or  elsewhere,  admission  to  exhibitions, 
and  use  of  vehicles  or  other  property  ; 

"(j)  'stolen'  means  property  which  has  been  the  subject  of  theft  or  robbery 
or  a  vehicle  which  is  received  from  a  person  who  is  then  in  violation  of  sec- 
tion 173G ; 

"(k)  'threat'  means  an  expressed  purpose,  however  communicated,  to  (i) 
cause  bodily  injury  in  the  future  to  the  per.son  threatened  or  to  aiiy  other 
person:  or  (ii)  cause  damage  to  property:  or  (iii)  subject  the  person  threat- 
ened or  any  other  person  to  physical  confinement  or  restraint :  or  (iv)  engage 
in  other  conduct  constituting  a  crime:  or  (v)  accuse  anyone  of  a  crime:  or 
(vi)  expose  a  secret  or  pulblicize  an  as.serted  fact,  whether  true  or  fal.<;e. 
tending  to  subject  a  person  living  or  deceased,  to  hatred,  contempt,  or  ridi- 
cule or  to  impair  another's  credit  or  business  repute:  or  (vii)  reveal  any 
information  sought  to  be  concealed  by  the  person  threatened:  or  (viii)  tes- 
tify or  provide  information  or  withhold  testimony  or  infornmtion  with  re- 
spect to  another's  legal  claim  or  defense:  or  (ix)  take  or  withhold  official 
action  as  a  public  servant,  or  cause  a  public  servant  to  take  or  withhold  ofii- 
cial  action:  or  (x)  bring  about  (»r  continue  a  strike,  boycott,  or  other  similar 
collective  action  to  obtain  property  or  deprive  another  of  his  property  which 
is  not  demanded  or  received  for  the  Itenefit  of  the  group  which  the  actor 
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purports  to  represent:  or  (xi)  cause  anyone  to  be  dismissed  from  his  em- 
ployment, unless  the  property  is  demanded  or  obtained  for  lawful  union 
purposes;  or  (xii)  do  any  other  act  which  would  not  in  itself  substantially 
benefit  the  actor  or  a  group  he  represents  but  which  is  calculated  to  harm 
another  person  in  a  substantial  manner  with  respect  to  his  health,  safety, 
business,  employment,  calling,  career,  financial  condition,  reputation,  or  per- 
sonal relationship.  Upon  a  charge  of  theft,  the  receipt  of  property  in  con- 
sideration for  taking  or  withholding  official  action  shall  be  deemed  to  be 
theft  by  threat  regardless  of  whether  the  owner  voluntarily  parted  with  his 
property  or  himself  initiated  the  scheme." 

COMMENT 

This  section  defines  11  terms  used  in  the  theft  provisions  and,  by  incorporation 
in  §  1754,  the  forgery  provisions  as  well.  Note  the  following  : 

1.  "Deception."  A  false  statement  as  to  intention  is  included,  e.g.,  a  promise 
to  pay  when  one  does  not  intend  to  do  so ;  but  falsity  cannot  be  inferred  from 
the  fact  alone  that  the  promise  was  not  performed  unless  nonperformance  is 
part  of  a  continuing  scheme  to  defraud.  Cf.  §  1733  as  to  compensation  due  im- 
mediately for  services.  "Deception"  also  includes  failure  to  disclose  a  lien,  on  the 
theory  that  there  is  an  implied  representation  in  a  sale  that  the  actor  is  entitled 
to  sell  what  he  is  .selling.  Subparagraph  (vii)  carries  forward  the  language  of 
the  present  mail  fraud  statute  (18  U.S.C.  §  1341),  which  has  been  given  content 
by  judicial  construction. 

2.  "Deprive."  Proof  of  culpability  as  to  the  fact  that  the  major  portion  of  the 
economic  value  of  property  lias  been  appropriated  or  that  restoration  is  unlikely 
is  not  required  :  for  example,  the  "borrower"  of  funds  who  mistakenly  believes 
he  has  a  sure  thing  at  the  racetrack  and  will  therefore  be  able  to  restore  the 
money  is  a  thief. 

3.  "Property."  Immovable  real  property  can  be  stolen  only  by  a  transfer  of 
an  interest  in  it.  Thus  a  landlord  who  evicts  a  tenant  unlawfully  is  not  guilty 
of  theft  of  the  premises. 

4.  "Property  of  another."  Property  in  which  another  has  a  security  interest 
is  not  included.  See  §  1738  for  the  offense  of  defrauding  secured  creditors. 

5.  "Receiving."  Lending  on  the  security  of  the  property  is  included. 

6.  "'Stolen."  A  vehicle  which  has  been  used  without  authority  is  included,  but 
a  receiver  of  such  a  vehicle  must  have  requisite  intent  to  deprive  before  he  is 
a  thief.  Thus  a  joyrider  who  borrows  a  vehicle  from  another  joyrider  is  not  a 
thief. 

7.  "Threat"  is  broader  than  coercion  (§  1617)  because  here  the  act  coerced 
is  narrowly  defined — the  giving  up  of  property.  Note  in  sul)i>aragraph  (xi)  the 
exclusion  of  union  dues  for  lawful  imion  purposes.  The  last  sentence  in  the 
definition  bars  use  of  a  defense  to  a  charge  of  theft  by  threat  that  the  charge 
should  have  been  bribery. 

See  Working  Papers,  pp.  916-30,  932-35,  974. 

Of  the  proposed  theft  provisions,  several  are  basically  new  to  Federal  law. 
§  1734  is  concededly  new  as  "existing  federal  law  does  not  explicitly  proscribe 
theft  of  i)roperty  which  was  lost,  mislaid,  or  delivered  by  mistake."  Report. 
p.  208. 

"S  1734.  Theft  of  Property  Lost.  Mislaid  or  Delivered  by  Mistake. 
"A  person  is  guilty  of  theft  if  he  : 

"(a)    retains  or  disposes  of  property  of  another  when  he  knows  it  has 
l)een  lost  or  mislaid,  or 

"(b)    retains  or  dispo.ses  of  property  of  another  when  he  knows  it  has 
been  delivered  luider  a  mistake  as  to  the  identity  of  the  recipient  or  as  to 
the  nature  or  amount  of  the  propert.v, 
and  with  intent  to  deprive  the  owner  of  it,  he  fails  to  take  readily  availalrle  and 
reasonable  measures  to  restore  the  property  to  a  person  entitled  to  have  it." 

Additionally.  §  1733,  Theft  of  Services,  "is  not  presently  covered  by  federal 
statute  except  in  a  few  speicific  situaticms.  c.(/..  u.se  of  the  mails  without  paying 
postage  (18  U.S.C.  §§  1720  and  1725)."  Report,  p.  207. 
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"§  1733.  Theft  of  Services. 
•'A  person  is  guilty  of  tlieft  if  : 

"(a)  lie  intentionally  obtains  services,  known  by  him  to  be  available  only 
for  compensation,  by  deception,  threat,  false  token  or  other  means  to  avoid 
payment  for  the  services ;  or 

"(b)  having  control  over  the  disposition  of  services  of  another  to  which 
he  is  not  entitled,  he  knowingly  diverts  those  services  to  his  own  benefit  or  to 
the  benefit  of  another  not  entitled  thereto, 

Where  compensation  for  services  is  ordinarily  paid  immediately  upon  their  rendi- 
tion, as  in  the  case  of  hotels,  restaurants,  and  comparable  establishments,  ab- 
sconding without  payment  or  making  provision  to  pay  is  prima  facie  evidence 
that  the  services  were  obtained  by  deception." 

§  1736.  Unauthorized  Use  of  a  Vehicle,  would  also  appear  to  be  new  to  Fed- 
eral law,  "although  current  construction  of  the  Dyer  Act  (18  U.S.C.  §2312) 
permits  such  vehicles  to  be  regarded  as  stolen  for  purposes  of  prosecutions  for 
transporting  a  stolen  car."  Report,  p.  212. 

"§  1736.  Unauthorized  Use  of  a  Vehicle. 

"(1)  Offense. — A  person  is  guilty  of  an  offense  if,  knowing  that  he  does  not 
have  the  consent  of  the  owner,  he  takes,  operates,  or  exercises  control  over  an 
automobile,  aircraft,  motorcycle,  motorboat,  or  other  motor-propelled  vehicle  of 
another. 

"(2)  Defense. — It  is  a  defense  to  a  prosecution  under  this  section  that  the  actor 
reasonably  believed  that  the  owner  would  have  consented  had  he  known  of  the 
conduct  on  which  the  prosecution  was  based. 

"(3)  Grading. — The  offense  is  a  Class  C  felony  if  the  vehicle  is  an  aircraft  or 
if  the  value  of  the  use  of  the  vehicle  and  the  cost  of  restoration  exceed  $500. 
Otherwise  the  offense  is  a  Class  A  misdemeanor." 

These  three.  §§  1733.  1734.  and  1736,  will  not  be  specifically  treated  hereafter. 

The  legal  effect  of  the  consolidation  of  theft  offenses  from  existing  law  is 
stated  in  §  1731. 

"§  1731.  Consolidation  of  Theft  Offenses. 

"(1)  Construction. — Conduct  denominated  theft  in  sections  1732  to  1734  con- 
stitutes a  single  offense  designed  to  include  the  separate  offenses  heretofore 
known  as  larceny,  stealing,  purloining,  embezzlement,  obtaining  money  or  prop- 
erty by  false  pretenses,  extortion,  blackmail,  fraudulent  conversion,  receiving 
stolen  property,  and  the  like. 

"(2)  Charging  Theft. — An  indictment  or  information  charging  theft  under 
sections  1732  to  1734  which  fairly  apprises  the  defendant  of  the  nature  of  the 
charges  against  him  shall  not  be  deemed  insufficient  because  it  fails  to  specify  a 
particular  category  of  theft.  The  defendant  may  be  found  guilty  of  the  theft  under 
such  an  indictment  or  information  if  his  conduct  falls  under  any  of  sections  1732 
to  1734,  so  long  as  the  conduct  proved  is  sufficiently  related  to  the  conduct  charged 
that  the  accused  is  not  unfairly  surprised  by  the  case  he  must  meet." 

Jurisdictional  provisions  relative  to  theft  and  related  offenses,  to  be  dis- 
cussed below,  are  contained  in  §  1740.  set  forth  with  comments : 

"§  1740.  Jurisdiction  Over  Theft  and  Related  Offenses. 

"(1)  Common  Bases  for  Sections  1732  to  1737. — There  is  federal  jurisdiction 
over  an  offense  defined  in  .sections  1732  to  1737  under  paragraphs  (a),  (b),  (d). 
(e),   (h),   (i).   (j).   (k)   or  {1}  of  sectioit  201. 

"(2)  Section  1738. — There  is  federal  jurisdiction  over  an  offense  defined  ir. 
section  1738  under  paragraphs  (a)  or  (b)  of  section  201  or  when  the  United 
States  holds  a  security  interest  in  the  property  which  is  the  subject  of  the 
f)ffense. 

"(3)  Additional  Common  Base  for  Sections  1732  to  1734. — There  is  federal 
jurisdiction  over  an  offense  defined  in  sections  1732  to  1734  under  paragraph  (g) 
of  section  201  when  the  theft  is  one  in  which  property  or  services  are  acquired 
or  retained  by  threat :  but  no  prosecution  may  be  instituted  under  this  subsec- 
tion unless  expressly  authorized  by  the  Attorney  General. 
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"(4)  Special  Bases  for  Sections  1732  to  1734  and  1737.  Federal  jurisdiction  over 
an  offense  defined  in  sections  1732  to  1734  and  section  1737  also  exists  under  any 
of  the  following  circumstances  : 

"(a)  Federal  Public  Servant — when  the  offense  is  committed  by  a  public 
servant  of  the  United  States  acting  under  color  of  office  ; 

"(b)  Misrepresentation  of  Federal  Interest^ — when  the  offense  is  com- 
mitted by  a  misrepresentation  of  United  States  ownership,  guarantee,  in- 
surance or  other  interest  of  the  United  States  in  property  involved  in  a 
transaction ; 

"(c)  Impersonation  of  Creditors — when  the  offense  is  committed  by  im- 
personation of  a  creditor  of  the  United  States  ; 

"(d)  Indian  Property — when  the  subject  of  the  offense  is  property  owned 
by  or  in  the  custody  of  a  tribe,  band,  or  community  of  Indians  which  is 
subject  to  federal  statutes  relating  to  Indian  affairs  or  of  any  corporation, 
association  or  group  which  is  organized  under  any  of  such  statutes  : 

"(e)  Employee  Benefit  Plans — when  the  subject  of  the  offense  is  property 
owned  by  or  in  the  custody  of  any  employee  welfare  benefit  plan  or  employee 
pension  benefit  plan  subject  to  29  U.S.C,  Ch.  10 ; 

"(f)  Public  Work  Kickbacks — when  any  part  of  the  compensation  of  a 
person  employed  in  the  construction,  prosecution,  completion  or  repair  of  any 
federal  public  building,  federal  public  work,  or  building  or  work  financed 
in  whole  or  in  part  by  loans  or  grants  from  the  United  States  is  obtained  or 
retained  by  a  threat  or  deception  in  relation  to  that  person's  employment : 

"(g)  Funds  Insured  by  Department  of  Housing  and  Urban  Development — 
when  the  offense  is  committed  in  a  transaction  for  a  loan,  advance  of  credit 
or  mortgage  insured  by  the  United  States  Department  of  Housing  and  Urban 
Development : 

"(h)  Small  Business  Investment  Companies — when  the  offense  is  com- 
mitted by  an  officer,  director,  agent,  receiver  or  employee  of,  or  person  con- 
nected in  any  capacity  with,  a  small  business  investment  company,  as  de- 
fined in  1")  U.S.C.  §  662,  and  the  subject  of  the  offense  is  property  owned  by 
or  in  the  custod.v  of  such  small  business  investment  company  ; 

"(i)  Registered  Investment  Companies — when  the  subject  of  the  offense 
is  propertv  owned  bv  or  in  the  custodv  of  a  registered  investment  company, 
as  defined  in  15  U.S.C.  §  80a  ; 

"(j)  Futures  Commission  Merchants — when  the  offense  is  committed  by 
a  futures  commission  merchant,  as  defined  in  7  U.S.C.  §  2,  or  any  employee 
or  agent  thereof,  and  the  subject  of  the  offense  is  property  of  a  customer 
received  by  such  commission  merchant ; 

"(k)  Common  Carriers — when  the  offense  is  committed  by  an  officer,  di- 
rector, manager  or  employee  of  a  firm,  association  or  cori)oration  engaged 
in  commerce  as  a  common  carrier,  and  the  subject  of  the  offense  is  property 
owned  by  or  in  the  custody  of  such  common  carrier ; 

"(^)  Federal  Economic  Opportunity  Program— when  the  offense  is  com- 
mitted by  an  officer,  director,  agent  or  employee  of,  or  person  connected  in 
any  capacity  with,  any  agency  receiving  financial  assistance  under  42  U.S.C. 
Ch.  34,  and  the  subject  of  the  offense  is  property  which  is  the  subject  of  a 
grant  or  contract  of  assistance  pursuant  to  such  Chapter ; 

"(m)  Employment  in  Federal  Economic  Opportunity  Program — when 
property  of  a  person  is  obtained  or  retained  by  a  threat  in  relation  to  that 
person's  employment  under  a  grant  or  contract  of  assistance  pursuant  to 
12  U.S.C.  Ch.  34; 

"(n)  Labor  Organization.^ — when  the  offense  is  committed  by  an  officer, 
agent  or  employee  of  a  labor  organization,  as  defined  in  29  U.S.C.  §  152, 
and  the  subject  of  the  offense  is  property  owned  by  or  in  the  custody  of  such 
'abor  organization; 

"(o)  Commodity  Credit  Corporation — when  the  subject  of  the  offense  is 
l)roperty  mortgaged  or  pledged  to  the  Commodity  Credit  Corporation  or  is 
property  mortgaged  or  pledged  as  security  for  any  promissory  note  or  other 
evidence  of  indebtedness  which  the  Corporation  has  guaranteed  or  is  obli- 
gated to  purchase  upon  tender." 

COMMENT 

When  existing  federal  theft  statutes  are  consolidated,  the  vast  federal  juris- 
diction as  to  thefts  becomes  .-ipparent.  In  addition  to  jurisdiction  over  cases  of 
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theft  arising  in  federal  enclaves  or  in  the  course  of  commission  of  other  federal 
offenses  which  are  defined  in  this  Code,  or  when  federal  property  is  stolen,  there 
exists  a  general  jurisdiction  over  theft  offenses  when  the  mails,  radio,  or  tele- 
vision are  used  to  commit  fraud  (18  U.S.C.  §S  1341,  1343),  when  a  person  is 
induced  to  travel  interstate  as  part  of  a  fraudulent  scheme  (18  U.S.C.  §2314), 
when  proi)ert.v  is  stolen  from  an  interstate  shipment  (18  U.S.C.  §651)),  when 
.stolen  property  is  shipped  interstate  (18  U.S.C.  §§  2314,  2315),  or  when  property 
is  stolen  from  a  bank  (18  U.S.C.  §2113).  These  general  juri.><dictional  bases 
are  reflected  in  subsection  (1)  of  the  proposed  section.  There  has.  on  occasion, 
been  .some  effort  to  restrict  this  jurisdiction  arbitrarily.  The  National  Stolen 
Property  Act  (18  IT.S.C.  §2314).  for  example,  confers  federal  jurisdiction  only 
when  stolen  property  of  $5,00<)  or  more  is  transported  interstate.  The  approach 
of  §  1741  to  such  lines  is  that  the  issue  of  value,  appropriately  litigable  to  deter- 
mine grading,  is  not  appropriately  litigable  to  determine  whetiier  prosecution  has 
been  brought  in  the  proper  court,  and  that  unnecessary  exercise  of  federal  juris- 
diction is  better  curbed  by  a  provision  such  as  §  207  of  the  proposed  Code,  setting 
authority  and  standards  for  restraining  federal  intervention.  If  limits  such  as 
the  .$.">.0()0  value  on  stolen  proix>rty  moving  acrass  state  lines  are  regarded  as  ap- 
propriate, they  .should  be  retained  as  guidelines  only,  not  as  absolute  (and 
litigable)  jurisdictional  conditions. 

Subsection  (3)  of  this  secticm  retains  the  broad  existing  Hobbs  Act  jurisdic- 
tion over  extortion,  a  federal  offense  whenever  the  crime  "affects  commerce" 
(18  U.S.C.  §  1951),  Init  adds  the  requirement  that  the  Attorney  General  author- 
ize any  prosecution  brought  on  this  jurisdictional  l)ases.  Again,  the  federal  in- 
terest could  be  limited,  by  discretionary  guides,  to  major  crimes  involving 
interstate  organized  criminal  activity. 

Subsection  (2)  establishes  relatively  narrow  jurisdiction  over  the  defrauding 
of  secured  creditors.  If  the  jurisdiction  were  as  broad  as  that  for  theft,  there 
would  be  federal  jurisdiction  over  all  mortgage  frauds  (property  owned  by  a 
national  credit  institution — §  201  (k) ). 

The  detaile<l  listing  of  ■('arious  jurisdictional  bases  in  subsection  (4)  represents 
an  effort  to  incori'orate  in  the  proposed  Code  the  existing  jurisdictional  bases 
for  federal  theft  prosecutions  wiiich  are  not  covered  by  the  common  bases  speci- 
fied in  .subsections  (1)  and  (8).  No  substantial  change  in  federal  jurisdiction  Is 
contemplated  ;  thus,  the  list  is  largely  an  adaptation  of  the  detailed  jurisdictional 
specifications  of  existing  theft  statutes.  Note  that  some  of  these  specific  bases 
refer  to  only  one  form  of  theft.  Subsections  (4)  (b)  and  (c)  deal  with  jurisdiction 
over  certain  instances  of  theft  by  deception;  subsection  (4)  (f)  deals  with  thefts 
by  threat  or  deception,  and  subsection  (4)  (m)  with  thefts  by  threat. 

See  Working  Papers,  pp.  729,  955-57. 

The  major  section  on  theft  in  the  Code  is  §  1732.  Report,  p.  206. 

"§  1732.  Theft  of  Property. 

"A  person  is  guilty  of  theft  if  he  : 

"(a)  knowingly  takes  or  exercises  unauthorized  control  over,  or  makes 
an  unauthorized  transfer  of  an  interest  in,  the  property  of  another  with 
intent  to  deprive  the  owner  thereof ; 

"(b)  knowingly  obtains  the  property  of  another  by  deception  or  by  threat 
with  intent  to  deprive  the  owner  thereof,  or  intentionally  deprives  another 
of  his  property  by  deception  or  by  threat :  or 

"(c)  knowingly  receives,  retains  or  dispo.ses  of  property  of  another  which 

has  been  stolen,  with  intent  to  deprive  the  owner  thereof." 

The  overlap  among  the  three  parts  of  this  section  "is  intended  to  insure  that 

everytlnng  which  is  now  theft  by  any  name  will  be  covered."  Report,  p.  206-07. 

With  out   exception,  §  1732  has  the  .same  common  bases  and  special  ba.ses  of 

Federal  jurisdiction  as  §  1737.  to  be  discussed  below.  The  difference  is  §  201(g) 

of  the  (Vxle.  which  may  l)e  used  as  jnn.sdictioiial  l)ase  for  §  1732.  §  201  (g),  giving 

the  Federal  government  jurisdiction  when  the  offense  affects  interstate  or  foreign 

(•((mmerce.  may  be  used  when  tlie  theft  is  one  in  which  property  or  services  are 

re(iuired  or  retained  by  threat,  if  the  Attorney  General  expressly  authorizes  the 

prosecution.  As  indicated  l)y  the  comments  following  proposed  §  1740.  18  T'.S.C. 

"§  17H7.  Misapplication  of  Entrusted  Proi)erty. 

Proposed  §  1737  states : 
§  1737.  Misapplication  of  Entrusted  Property. 

"A  person  is  guilty  of  a  Class  A  misdemeanor  if  he  disposes  of.  uses  or  trans- 
fers any  interest  in.  property  which  lias  been  entrusted  to  him  as  a  fiduciary,  or 
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in  his  capacity  as  a  public  servant  or  an  officer,  director,  agent,  employee  of,  or  a 
person  controlling  a  liuancial  institution,  in  a  manner  that  he  knows  is  not  au- 
thorized and  that  he  knows  to  involve  a  risk  of  loss  or  detriment  to  the  owner  of 
the  property  or  to  the  government  or  other  person  for  whose  benefit  the  property 
was  entrusted "' 

The  provisions  of  §  1737  would  appear  to  be  similar  to  those  in  existing  law, 
see  e.q.,  18  U.S.C.  S  U41  et  seq. 

The  common  jurisdictional  provisions  of  §§  1732  and  1737  are  : 

(a)  special  maritime  and  territorial  jurisdiction  of  the  United  States 
presently  granted  by  18  U.S.C.  §  6(51. 

(b)  "piggyback'  jurisdiction 

(d)  the  property  which  is  the  subject  of  the  offense  is  owned  by  or  in  the 
custody  or  control  of  the  United  States  or  is  being  manufactured,  con- 
structed, or  stored  for  the  United  States.  Similar  jurisdiction  is  presently 
exercised  under  18  U.S.C.  g  041. 

(e)  the  United  States  mails  or  a  facility  in  interstate  or  foreign  commerce 
is  used  in  the  commission  or  consummation  of  the  offense.  This  base  con- 
ceivably represents  an  expansion  of  Federal  jurisdiction  over  present  law 
relative  to  offenses  of  this  natui"e.  The  Itase  appears  to  come  from  language 
in  18  U.S.C.  S  1952  which  prohibits  certain  racketeering  activities,  among 
which  theft  is  not  included.  The  term  '•facility  in  interstate  or  foreign  com- 
merce" may  be  interpreted  very  broadly,  and  may  include  use  of  telephone, 
telegraph,  cashing  an  out  of  state  check,  etc.,  and  would  appear  to  give  the 
Federal  government  a  base  for  prosecution  of  thefts  broader  than  those 
which  are  now  in  Title  18,  U.S.  Code. 

(h)  movement  of  any  person  across  a  state  or  United  States  boundary 
occurs  in  the  commission  or  consummation  of  the  offense.  This  base  may 
represent  an  expansion  of  Federal  jurisdiction.  Sections  presently  codified 
in  Federal  law  and  dealing  with  theft  generally  require  that  the  goods  be  a 
part  of  an  interstate  .shipment,  c.r/..  IS  U.S.C.  §  659,  or  that  the  stolen  goojds 
be  transported  in  interstate  commerce,  e.g..  18  U.S.C.  S  2312. 

(i)  the  property  which  is  the  subject  of  the  offense  is  moving  in  inter- 
state or  foreign  commerce  or  constitutes  or  is  part  of  an  interstate  or  for- 
eign shipment.  This  jurisdiction  appears  to  be  similar  to  that  now  exercised 
under  18  U.S.C.  §  659. 

(j)  the  property  which  is  the  subject  of  the  offense  is  moved  across  a 
state  or  United  States  boundary  in  the  commission  or  consummation  of  the 
offense.  This  jurisdiction  appears  to  be  similar  to  that  exercised  at  present. 

(k)  the  property  which  is  the  subject  of  the  offen.se  is  owned  by  or  in  the 
custody  of  a  national  credit  institution.  IS  U.S.C.  §  2113  would  appear  to  be 
similar  to  this  provision. 

(1)   the  piracy  base.   This  jui'isdiction  presently  exists  under  18  I'.S.C. 
§  1651  ct  eq. 
§  1740(4)  provides  fifteen  additional  special  jurisdictional  bases  under  which 
violations  of  proposed  §§  1732  and  1737  may  be  prosecuted  : 

(a)  Federal  Public  Servant — when  the  offense  is  committed  by  a  public  servant 
of  the  United  States  acting  imder  color  of  office.  Several  sections  in  present  law 
appear  to  be  this  broad  and  would  cover  theft  and  misapplication  of  entrusted 
property.  See  e.g.,  18  U.S.C.  §  654. 

(b)  Misrepresentation  of  Federal  Interest — when  the  offense  is  committed  by 
a  misrepresentation  of  United  States  ownership,  guarantee,  insurance  or  other 
interest  of  the  United  States  in  property  involved  in  a  transaction.  18  U.S.C. 
§  663.  which  involves,  inter  alia,  misrepresenting  to  a  donor  that  a  gift  being 
solicited  is  for  the  use  of  the  I'nited  States,  would  appear  to  be  in  part  a  basis 
for  this  subsection.  However,  the  subsection  may  still  represent  an  expansion  of 
existing  jurisdiction  over  theft  and  embezzlement  crimes. 

(c)  Impersonation  of  Creditors — when  the  offense  is  committed  bv  impersona- 
tion of  a  creditor  of  the  Ignited  States.  Similar  to  18  I\S.C.  §  914. 

(d)  Indian  Property — when  the  subject  of  the  offense  is  property  owned  by 
or  in  the  custody  of  a  tribe,  band,  or  connnunity  of  Indians  which  is  subject  to 
federal  statutes  relating  to  Indian  affairs  or  of  any  coriioration.  as.sociation  or 
group  which  is  organized  under  any  of  such  statutes.  Similar  to  18  U.S.C.  §  1163. 

(e)  Kmployee  Benefit  Plans — when  the  subje<-t  of  the  offense  is  property 
owned  by  or  in  the  custody  of  any  employee  welfare  iienefit  plan  or  employee 
pension  benefit  plan  .subject  to  29  U.S.C.  Ch.  10.   Similar  to  IS  U.S.C.   §664. 
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(f)  Public  Work  Kickbacks — when  any  part  of  the  compensation  of  a  person 
employed  in  the  construction,  prosecution,  completion  or  repair  of  any  federal 
public  building',  federal  public  work,  or  buildinjr  or  work  tinanced  in  whole  or 
in  part  by  loans  or  grants  from  the  United  States  is  obtained  or  retained  by  a 
threat  or  deception  in  relation  to  that  person's  employment.  Similar  to  18  U.S.C. 
§874. 

(g)  Funds  Insured  by  Department  of  Housing  and  Urban  Development — when 
the  offense  is  committed  in  a  transaction  for  a  loan,  advance  of  credit  or 
mortgage  insured  by  the  United  States  Department  of  Housing  and  Urban  De- 
velopment. Probably  covered  by  18  U.S.C.  §  657. 

(h)  Small  Business  Investment  Companies — when  the  offense  is  committed 
by  an  officer,  director,  agent,  receiver  or  employee  of,  or  person  connected  in 
any  capacity  with  a  small  business  inve.stmeut  company,  as  defined  in  in  U.S.C. 
§  662,  and  the  subject  of  the  offense  is  property  owned  by  or  in  the  custody  of 
such  small  business  investment  company.  Probably  covered  by  18  U.S.C.  §  657. 

(i)  Registered  Investment  Companies — when  the  subject  of  the  offense  is 
property  owned  by  or  in  the  custody  of  a  registered  investment  company,  as 
defined  in  1.")  U.S.C.  §  80a-36.  Presently  covered  by  U.S.C.  §  80a-36. 

(j)  Futures  Commission  Merchants — when  the  offense  is  committed  by  a  fu- 
tures commission  merchant,  as  defined  in  7  U.S.C.  §  2,  or  any  employee  or  agent 
thereof,  and  the  subject  of  the  offense  is  property  of  a  customer  received  by 
such  commission  merchant.  Appears  to  be  covered  in  7  U.S.C.  §  13. 

(k)  Common  Carriers — when  the  offense  is  committed  by  an  ofl5cer,  director, 
manager  or  employee  of  a  firm,  association  or  corporation  engaged  in  commerce 
as  a  common  carrier,  and  the  .subject  of  the  offense  is  property  owned  by  or  in 
the  custody  of  such  common  carrier.  Appears  to  be  covered  in  18  U.S.C.  §  660. 

(I)  Federal  Economic  Opportunity  Program— when  the  offense  is  committed 
by  an  officer,  director,  agent  or  employee  of,  or  person  connected  in  any  ca- 
pacity with,  any  agenc.v  receiving  financial  assistance  under  42  U.S.C,  Ch.  34,  and 
the'  subject  of  the  offense  is  property  which  is  the  subject  of  a  grant  or  contract 
of  assistance  pursuant  to  such  Chapter.  Generally  covered  in  42  U.S.C.  §  2703. 

(m)  Employment  in  Federal  Economic  Opportunity  Program — when  property 
of  a  person  is  obtained  or  retained  by  a  threat  in  relation  to  that  person's  em- 
ployment under  a  grant  or  contract  of  assistance  pursuant  to  42  U.S.C,  Ch.  34. 
Generally  covered  in  18  U.S.C.  §2703. 

(n)  Labor  Organization!? — when  the  offense  is  committed  by  an  officer,  agent 
or  employee  of  a  labor  organization,  as  defined  in  29  U.S.C.  §  152,  and  the  sub- 
ject of  the  offense  is  property  owned  by  or  in  the  custod.v  of  such  labor  organiza- 
tion. Tlie  comments  to  §  1740  indicate  that  "[n]o  substantial  change  in  federal 
jurisdiction  is  contemplated."  It  is  assumed  that  the  comments  refer  to  §  501  ( c ) 
of  the  Labor-Management  Reporting  and  Disclosure  Act  of  1959  (29  U.S.C. 
§  501(c)),  which  proscribes  embezzlement,  stealing  and  conversion  of  the 
money,  funds,  securities,  property  and  assets  of  a  labor  organization  by  an 
officer  or  employee  thereof. 

(o)  Commodity  Credit  Corporation — when  the  subject  of  the  offense  is  prop- 
erty mortgaged  or  pledged  to  the  Commodity  Credit  Con^oration  or  is  property 
mortgaged  or  pledged  as  security  for  any  promissory  note  or  other  evidence  of 
indebtedness  which  tlie  Corporation  has  guaranteed  or  is  obligated  to  purchase 
unon  tender.  Similar  to  15  U.S.C.  §  741^. 

The  remaining  theft  f)ffense  is  §  1738 : 

'■§  1738.  Defrauding  Secured  Creditors. 

"(1)  Offense. — A  person  is  guilty  of  an  offense  if  lie  destroys,  removes,  con- 
ceals, enciunbers,  transfers  or  otherwise  deals  with  property  subject  to  a  .security 
interest  with  intent  to  prevent  coUectio^n  of  the  debt  represented  by  the  security 
interest. 

"(2)  Grading. — The  offense  is  a  Class  A  mi.sdemeanor  if  the  property  has  a 
value  exceeding  $500  and  a  Class  B  misdemeanor  if  the  property  has  a  value 
exceeding  .$50.  Othenvise  it  is  an  infraction.  Value  is  to  be  determined  as  pro- 
vided in  section  1735(7)." 

The  jurisdictional  bases  for  this  offense,  taken  from  proposed  §1740(2)  are: 
(a)  offense  committed  within  the  special  maritime  and  territorial  juris- 
diction of  the  United  States.  fThis  would  appear  to  be  new  jurisdiction  over 
such  an  offense. 
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(b)  the  "piggyback"  jurisdiction. 
An  additional  base  is  provided  for  Federal  jurisdiction  wlien  the  United  States 
holds  a  security  interest  in  the  property  which  is  the  subject  of  the  offense. 
Similar,  but  more  restricted  jurisdiction,  is  presently  incorporated  in  18  U.S.C. 
§658. 

5.  Burglary. 

Coke  \Yrote  that,  "a  burglary  (or  the  person  that  committeth  burglary)  is  by 
the  common  law  a  felon,  that  in  the  night  breaketh  and  entreth  into  a  mansion 
house  of  another,  of  intent  to  kill  some  reasonable  creature,  or  to  commit  some 
other  felon  within  the  same,  whether  his  felonious  intent  be  executed  or  not." 
3  Coke,  Institutes  63  (1809  ed.)  §  1711  of  the  Code  provides  : 
"§  1711.  Burglary. 

"(1)  Offense. — A  person  is  guilty  of  burglary  if  he  willfully  enters  or  surrep- 
titiously remains  in  a  building  or  occupied  structure,  or  a  separate  secured  or 
occupied  portion  thereof,  when  at  the  time  the  premises  are  not  open  to  the  public 
and  the  actor  is  not  licensed,  invited  or  otherwise  privileged  to  enter  or  remain, 
as  the  case  ma.v  be,  with  intent  to  commit  a  crime  therein. 
'■  (2)    Grading. — Burglary  is  a  Class  B  felony  if : 

"(a)  the  olTense  is  committed  at  night  and  is  knowingly  perpetrated  in  the 
dwelling  of  another :  or 

"(b)  in  effecting  entry  or  while  in  the  premises  or  in  immediately  flight 
therefrom,  the  actor  inflicts  or  attempts  to  inflict  bodily  injury  or  physical 
restraint  on  another,  or  menaces  another  with  imminent  serious  bodily 
injury,  or  is  armed  with  a  firearm,  destructive  device  or  other  weapon  the 
pos.session  of  which  under  the  circumstances  indicates  an  intent  or  readiness 
to  inflict  serious  bodily  injury. 
Otherwise  burglary  is  a  Class  C  felony. 

'•(3)  .Jurisdiction. — There  is  federal  jurisdiction  over  an  offense  defined  in  this 
section  under  paragraph  (a),  (b),  (d),  (k),or  (I)  of  .section  201." 

"Present  federal  law  defines  no  general  offense,  even  for  federal  enclaves,  which 
reflects  the  common  law  burglary  concept  .  .  ."  Report,  p.  200.  Existing  federal 
law  is  general  mrire  restricted  in  terms  of  jurisdiction  or  less  demanding  with 
regard  to  the  elements  of  the  offense  or  Iwth.  For  example.  Title  18  contains  the 
following  sections  which  prohibit  conduct  similar  to  the  proscriptions  of  §  1711 
of  the  Code : 

18  U.     S.C.  §  2113(a)  — 
18  U.S.C.  §1153        — burglary  by  an  Indian  within  Indian  country 
18  U.S.C.  §  1991        — entering  trains  within  the  territorial  or  exclusive  juris- 
diction of  the  United  States  with  the  intent  to  commit 
murder  or  robbery 
18  U.S.C.  §  2113(a) — entering  a  bank  with  the  intent  to  commit  a  felony 

"affecting  such  bank" 
18  U.S.C.  §  2115        — forcibly  breaking  into  a  post  office  with  the  intent  to 

commit  larceny  or  "other  depredation" 
18  U.S.C.  §  2116        — violently  entering  a  railway  or  steamboat  post  oflBce 
18  U.S.C.  §  2117        — breaking    or    entering    interstate    or    foreign    carrier 

facilities  with  the  intent  to  commit  larceny 
18  r.S.C.  §  2276       -breaking  or  entering  a  ves.sel  witliin  tlie  special  mari- 
time jurisdiction  of  the  United  States  with  the  intent 
to  commit  a  felony 
Title  18  contains  a  number  of  other  provisions  that  do  not  mention  unlawful 
entry  or  entry  with  an  unlawful  intent,  but  which  outlaw  conduct  which  "ob- 
structs", "interferes  with  '.  "impedes",  "delays",  "prevents",  "intimidates"  certain 
individuals  or  activities.  These  provisions  are  contained  in  : 

18  U.S.C.  §  231  — Obstructing,  impeding  or  interfering  with  flremen  or  police 

performing  their  duties  during  civil  disorders 
18  U.S.C.   §  241  — conspiracy  against  civil  rights 
18  r.S.C.   §  242 — deprivation  of  rights  under  color  of  law 
18  U.S.C.  §  245  — injuring,  intimidating  or  interfering  with  one  exercising 

federally  protected  rights 
18  U.S.C.  §  372  — impeding  or  injuring  officers  of  the  United  States 
18  U.S.C.  S  593  — members  of  the  United  States  armed  forces  preventing, 
threatening  or  intimidating  voters  from  exercising  their 
right  to  vote  in  any  general  or  special  election 
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18  U.S.C.  §  594  —intimidating,  threatening,  or  coercing  of  voters  in  federal 

elections 
18  U.S.C.  §  1501— obstructing,  resisting  or  opposing  a  federal  process  server 
18  U.S.C.  §  1502— obstructing,   resisting  or  opposing  a   federal  extradition 

agent 
18  U.S.C.  §  1503— threatening,  intimidating,  impeding  any  witness,  juror  or 
officer  in   connection   with   a   federal  judicial  proceeding 
18  U.S.C.  §  1505 — intimidating  or  impeding  witnesses  before  federal  admin- 
istrative or  Congressional  proceedings 
18  U.S.C.  §  1509 — preventing,  obstructing,  impeding  or  interfering  with  fed- 
eral court  orders 
18  U.S.C.  §  1510 — obstructing,  delaying  or  preventing  the  communication  of 
information  relating  to  a  violation  of  a  federal  criminal 
statute 
18  U.S.C.  §  1511 — conspiracy  to  obstruct  the  enforcement  of  state  law  for 

the  purpose  of  facilitating  illegal  gambling 
18  U.S.C.  §  1652 — acts  of  piracy  committed  by  citizens  of  the  United  States 
18  U.S.C.  §  1951 — interference  with  commerce  by  threats  or  violence 
While   most   violations  of  these  section.s   would   probably   take   the  form  of 
threats  or  assaults,  it  seems  clear  that  a  burglary  or  unlawful  entry  could,  under 
the  proper  circumstances,  amount  to  obstruction,  intimidation  or  interference. 

The  general  language  of  §  1711  applies  when  the  offense  is  committed  1)  within 
the  special  maritime  or  territorial  jurisdiction  of  the  United  States,  2)  during 
the  commission  or  immediate  flight  from  the  commission  of  another  offense  de- 
fined in  the  Code,  3)  against  proi>erty  of  the  United  States,  4)  against  the  prop- 
erty of  a  national  credit  institution  and  .5)  under  circumstances  making  it  an 
act  of  piracy.  This  is  an  apparent  extension  of  the  authority  granted  by  the 
more  particularized  statutes  cited  above. 

6.  Kidnapping 

At  common  law,  kidnapping  was  the  forcible  abduction  or  stealing  away  of 
a  person,  from  his  own  country,  and  sending  him  into  another.  The  offense  was 
punishetl  by  tine,  imprisoinnent,  and  pillory.  4  Blackstone,  Commentaries  200-01 
(New  Edition  1813). 

Under  the  Code,  the  offense  and  related  definitions  are  : 

"§  1631.  Kidnapping 

"(1)   Offense. — A  i)erson  is  guilty  of  kidnapping  if  he  abducts  another  or,  hav- 
ing abducted  another,  continues  to  restrain  him,  with  intent  to  do  the  following : 
" (a )  hold  him  for  ransom  or  reward  ; 
"(b)    use  him  as  a  shield  or  hostage; 
"(c)  hold  him  in  a  condition  of  involuntary  .servitude  : 
"(d)    terrorize  him  or  a  third  person: 
"(e)  commit  a  felony  or  attempt  to  commit  a  felony  ;  or 

"(f)   interfere   with  the  i>erformance   of  any   governmental   or   ix)litical 
function. 
"(2)    Grading. — Kidnapping  is  a  Class  A  felony  unless  the  actor  voluntarily 
releases  the  victim  alive  and  in  a  safe  place  prior  to  trial,  in  which  case  it  is  a 
Class  B  felony. 

"§  1639.  Definitions  for  Sections  1631  to  1639. 
"In  sections  1631  to  1639 : 

"(a)  'restrain'  means  to  restrict  the  movements  of  a  person  iinlawfully  and 
without  consent,  so  as  to  interfere  substantially  with  his  liberty  by  remov- 
ing him  from  hjs  place  of  residence  or  business,  by  moving  him  a  substantial 
distance  from  one  place  to  another,  or  by  confining  him  for  a  substantial  pe- 
riod. Restraint  is  'without  consent'  if  it  is  accomplished  by  (i)  force,  intimi- 
dation or  deception,  or  (ii)  any  means,  including  acquiescence  of  the  victim, 
if  he  is  a  child  less  than  fourteen  years  old  or  an  incompetent  per.son.  and 
if  the  parent,  guardian  or  i)erson  or  institution  responsible  for  the  general 
sui;ervision  of  his  welfare  has  not  accpiiesced  in  the  movement  or  cfmfinement ; 

"(b)  'abduct'  means  to  restrain  a  person  with  intent  to  pi'event  his  libera- 
tion by  (i)  secreting  or  holding  him  in  a  place  where  he  is  not  likelv  to  be 
found,  uv  (ii)  endangering  or  threatening  to  endanger  the  .safety  of  any 
human  being." 
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The  drafters  of  the  Code  comment  as  follows  on  the  proposed  §  1631 : 
•The  existing  federal  kidnapping  statute  (18  U.S.C.  §1201)  prohibits  the 
taking  of  another  person  across  state  lines  not  only  for  the  purpose  of  holding 
him  for  ransom  and  reward,  the  kind  of  conduct  to  which  it  originally  was 
addressed,  but  for  any  purpose.  It  is  generally  recognized  as  having  too  broad 
a  reach,  particularly  in  light  of  the  fact  that  the  maximum  penally  is  life 
imprisonment.  The  proposed  kidnapping  proAision,  which  requires  both  abduc- 
tion (defined  in  §  1639)  and  a  specified  criminal  purpose,  embraces  only  the 
most  serious  cases  of  unlawful  restraint."  Report,  p.  183. 

This  would  seem  to  be  a  fair  statement  since  it  is  manifest  that  the  present 
law  18  U.S.C.  §  1201,  infra,  is  capable  of  very  broad  interpretation  and  would 
appear  to  encomijass  the  conduct  defined  in  proposed  §  1631  given  the  juris- 
diction base. 

"S  1201.  Transportation 

"(a)  Whoever  knowingly  transiwrts  in  interstate  or  foreign  commerce,  any 
person  who  has  been  unlawfully  seized,  confined,  inveigled,  decoyed,  kndnaped, 
abducted,  or  carried  away  and  held  for  ransom  or  reward  or  otherwise,  except, 
in  the  case  of  a  minor,  by  a  parent  thereof,  shall  be  punished  (1)  by  death  if 
the  kidnaped  person  has  not  been  liberated  unharmed,  and  if  the  verdict  of  the 
jury  shall  so  recommend,  or  (2)  by  imprisonment  for  any  term  of  years  or  for 
life,  if  the  death  penalty  is  not  imiK)sed. 

"(b)  The  failure  to  release  the  victim  within  twenty-four  hours  after  he  shall 
have  been  unlawfully  seized,  confined,  inveigled,  decoyed,  kidnaped,  abducted, 
or  carried  away  shall  create  a  rebuttable  presumption  that  such  person  has  been 
transported  in  interstate  or  foreign  commerce. 

"(c)  If  two  or  more  persons  conspire  to  violate  this  section  and  one  or  more 
of  such  persons  do  any  overt  act  to  effect  the  object  of  the  conspiracy,  each  shall 
be  punished  as  provided  in  subsection  (a ) ." 

The  proposed  jurisdiction  over  kidnapping  is  set  out  in  §  1634  : 

"§  1634.     Federal  Jurisdiction  Over  Kidnapping  and  Related  Offenses. 

"(1)  Generally. — There  is  federal  jurisdiction  over  an  offense  defined  in  sec- 
tions 1(>31  to  1633  under  paragraphs  (a),  (b),  (c),  (h)  or  (1)  of  section  201,  or 
when  the  victim  is  a  member  of  the  immediate  family  of :  the  President  of  the 
United  States,  the  President-elect,  the  Vice  President,  or.  if  there  is  no  Vice  Presi- 
dent, the  officer  next  in  the  order  of  succession  to  the  office  of  President  of  the 
United  States,  the  Vice  President-elect,  or  any  i)erson  who  is  acting  as  President 
under  the  Constitution  and  laws  of  the  United  States.  'President-elect'  and  'Vice 
President-elect'  have  the  meanings  prescribed  in  section  215) (c). 

"(2)  Involuntary  Servitude. — Federal  jurisdiction  over  an  offense  defined  in 
sections  1631(c)  or  1632(c)  extends  to  any  such  offen.se  committed  anywhere 
within  the  United  States  or  within  the  special  maritime  or  territorial  jurisdiction 
of  the  United  States,  as  defined  in  section  210." 

At  present,  18  U.S.C.  §  1201  basically  proscribes  transportation  in  interstate  or 
foreign  commerce  of  a  i)erson  unlawfully  .seized,  abducted,  kidnapped,  etc.  There- 
fore, it  would  appear  that  broad  jurisdiction  over  the  crime  itself  would  be  an 
expansion  of  the  Federal  jurisdiction. 

■The  proposed  jurisdictional  provisions  and  their  relationship  to  present  juris- 
diction are  as  follows : 

(a)  Special  maritime  and  territorial  jurisdiction — generally  new,  for  this 
offense. 

(b)  "Piggyback"  jurisdiction. 

(c)  This  .section  contains  parts  which  would  give  new  jurisdiction  to  the  Fed- 
eral government  as  well  as  parts  which  are  presently  within  the  Federal  juris- 
diction. The  broad  coverage  of  "federal  public  servant [s]  engaged  in  the  perform- 
ance of  .  .  .  oflBcial  duties  .  .  ."  appears  to  be  an  expansion  of  present  jurisdic- 
tion. 18  U.S.C.  S  1114  provides  a  similar  protection  but  it  api>ears  to  only  cover 
the  killing  of  some  federal  employees,  primarily  those  engaged  in  law  enforce- 
ment activities.  18  U.S.C.  §  17")!  presently  protects  the  President,  President-elect. 
Vice  President.  Vice  President-elect  and  Constitutional  successors,  and  18  U.S.C. 
S  24r»  would  probably  provide  for  punishment  of  the  kidnapper  of  a  candidate  for 
those  offices  but  the  kidnapper  of  a  member  or  member-designate  of  the  Presi- 
dent's cabinet  would  not  presently  appear  to  be  triable  in  the  Federal  courts  ab- 
sent some  other  jurisdictional  base.  Likewi.se.  PVderal  judges  do  not  appear  to  be 
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protected  under  present  law.  18  U.S.C.  §  351  presently  provides  a  basis  for  Fed- 
eral jurisdiction  over  the  kidnapi)er  of  a  Congressman,  and  it  is  conceivable  that 
the  kidnapper  of  one  of  the  foreign  dignitaries  would  be  punished  under  18  U.S.C. 
§112. 

(h)  This  jurisdictional  base,  movement  across  a  United  States  or  state  boun- 
dary in  the  commission  or  consummation  of  the  offense,  is  the  same  base  pres- 
ently utilized  in  18  U.S.C.  §  1201,  .supra. 

(I)  I'iracy  offenses  are  presently  punishable  under  18  U.S.C.  §  1651  et  seq. 

The  proposed  jurisdiction  over  the  kidnapping  of  members  of  the  immediate 
family  of  the  President,  President-elect,  Vice  President,  Vice  President-elect  and 
successors  to  the  Presidency  seems  to  be  an  extension  of  Federal  jurisdiction,  as 
crimes  of  this  nature  would  now  properly  be  tried  in  state  courts. 

Federal  jurisdiction  over  §l(i31(c),  holding  one  in  involuntary  servitude,  as 
proposed  under  §  1634(a),  already  exists  under  the  Peonage  and  Slavery  sections 
of  18  U.S.C.  §1581  etseq. 

7.  Arson. 

At  common  law,  arson  was  the  willful  and  malicious  burning  of  the  dwelling 
house  of  another,  either  by  day  or  night.  Punishment  by  early  statute  was  death 
by  burning.  See:  generally,  1  Hale.  Pleas  of  the  Crown,  chapter  XLIX  (1st 
American  Edition,  1847). 

The  crime  is  presently  codified  in  Title  18  as  : 

§  81.  Arson  within  special  maritime  and  territorial  jurisdiction. 

"Whoever,  within  the  special  maritime  and  territorial  jurisdiction  of  the  United 
States,  willfully  and  maliciously  sets  fire  to  or  burns,  or  attempts  to  set  fire  to 
or  burn  any  building,  structure  or  vessel,  any  machinery  or  building  materials  or 
supplies,  military  or  naval  stores,  munitions  of  war,  or  any  structural  aids  or 
appliances  for  navigation  or  shipping,  shall  be  fined  not  more  than  $1,000  or  im- 
prisoned not  more  than  five  years,  or  both. 

"If  the  building  be  a  dwelling  or  if  the  life  of  any  person  be  placed  in  jeopardy, 
he  shall  be  fined  not  more  than  $5,000  or  imprisoned  not  more  than  twenty  years, 
or  both." 

June  25, 1948,  c.  645,  62  Stat.  688. 

It  is  evident  that  the  Federal  crime  of  arson  as  presently  defined  goes  beyond 
the  common  law  definition  of  the  crime.  The  expanded  definition  is  carried  over 
into  the  Code  in  the  following  section. 

The  section  would  appear  to  narrow  the  list  of  objects  the  destruction  of  which 
would  constitute  arson.  This  narrowing  may  be  somewhat  illusory,  however,  as 
the  term  "vital  public  facility"  has  intentionally  been  given  an  open-ended  defini- 
tion in  Sec.  170&  of  the  Code  so  that  it  may  be  judicially  expanded.  See :  Working 
Papers,  pp.  878-89.  Recognizing  that  the  damage  caused  by  explosion  is  similar 
to  that  caused  by  fire,  the  definition  now  includes  damage  caiivSed  by  that  means. 

The  proposed  jurisdictional  bases  are  : 

(a)  the  special  maritime  and  territorial  jurisdiction.  Similar  jurisdiction 
is  exercised  under  18  U.S.C,  §  1363. 

(b)  the  "piggyback"   provision. 

(d)  property  which  is  the  subject  of  the  offense  is  owned  by  or  in  the 
custody  or  control  of  the  United  States  or  is  being  manufactured,  constructed 
or  stored  for  the  United  States.  A  numl)er  of  statutes  which  would  appear  to 
be  capable  of  inclusion  in  this  broad  interpretation  are  listed  in  an  appendix 
at  Workhif/  Papers,  pp.  888-90. 

(e)  United  States  mails  or  a  facility  in  interstate  or  foreign  commerce  is 
used  in  the  commission  or  consummation  of  the  offense.  This  base  is  used  in 
respect  to  arson  in  existing  law  under  18  U.S.C.  §  1952. 

(f)  the  offense  is  against  a  transportation,  communication,  or  power  facil- 
ity of  interstate  or  foreign  commerce  or  against  a  United  States  mail  facility. 
This  generally  appears  to  be  present  law  relative  to  arson  in  the  following 
statutes,  inter  alia:  18  U.S.C.  §32  (destruction  of  communication  lines, 
stations  or  .systems)  ;  2155  (destruction  of  national  defense  materials,  na- 
tional defense  premises  or  national  defense  utilities)  ;  1703  (delay  or  destruc- 
tion of  mail  or  newspapers).  It  .should  be  noted  that  18  U.S.C.  §  2155  is  some- 
what limited  in  scope  becau.se  of  the  apparent  requirement  that  the  accused 
be  shown  to  have  intended  to  "injure,  interfere  with,  or  obstruct  the  national 
defense  of  the  Ignited  States"  in  order  to  be  convicted.  Therefore,  absent 
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another  statute  in  existing  law  giving  the  Federal  government  jurisdiction 
over  destruction  of  power  facilities,  this  would  appear  to  be  an  expansion 
of  Federal  criminal  jurisdiction. 

(ti)  movement  of  any  person  across  a  state  or  United  States  boundary 
■  )ccurring  in  the  commission  or  consummation  of  the  offense.  Similar  juris- 
diction is  now  exerci.sed  under  18  U.S.C.  §  1952. 

(i)  the  property  which  is  the  subject  of  the  offense  is  moving  in  interstate 
or  foreign  commerce  or  constitutes  or  is  a  part  of  an  interstate  or  foreign 
shipment.  This  base  is  now  utilized  in  15  U.S.C.  §  1281. 

(1)  piracy  jurisdiction.  See  discussion  of  murder  section,  supt-a. 
(g)   the  offense  affects  interstate  or  foreign  commerce.  This  base  would 
be  authorized  if  the  property  destruction  were  committed  by  means  of  an 
explosive  or  destructive   device.   This  is  similar  to  jurisdiction  presently 
exercised  under  18  U.S.C.  §  844,  et  seq. 
Additionally,    Federal    criminal   jurisdiction    would    be  exercised   if   the   act 
were  against  a  building,  inhabited  structure  or  vital  public  facility  which  is  in 
whole  or  in  part  owned,  possessed,  or  used  by  or  leased  to,  any  institution  or 
organization  receiving  federal  financial  assistance.  Similar  jurisdiction  is  pres- 
ently exercised  under  18  U.S.C.  §  844  et  seq. 

8.  Gambling. 

Gambling  was  not  a  common  law  offense  and  it  is  codified  in  the  Federal  laws, 
primarily,  to  hinder  organized  criminal  activity,  being  applied  only  to  those  who 
"engage  or  particii^ate  in  the  bii.'<infss  of  gambling."  [emphasis  in  original]  See: 
Report  p.  261. 

The  two  ba.sic  statutes  relating  to  gambling  activities  in  the  Code  are : 

"S  1831.  Illegal  Gambling  Business. 

"(1)  Offense. — A  person  is  guilty  of  an  offense  if  he  engages  or  participates  in 
the  business  of  gambling,  unless,  as  provided  in  subsection  (2),  it  was  legal  in  all 
places  in  which  it  was  carried  on.  Without  limitation,  a  person  shall  be  deemed 
to  be  engaged  in  the  business  of  gambling  if  he  : 
"  (a )  conducts  a  wagering  pool  or  lottery  : 
"(b)  receives  wagers  for  or  on  behalf  of  another  person  ; 
"(c)  alone  or  with  others,  owns,  controls,  manages  or  finances  a  gambling 
business : 

"(d)  knowingly  leases  or  otherwise  permits  a  place  to  be  regularly  used 
to  carry  on  a  gambling  Imsiness  ; 

"(e)  maintains  for  use  on  any  place  or  premises  occupied  by  him  a  coin- 
operated  gaming  device,  as  defined  in  26  U.S.C.  §  4462  ;  or 

"(f)   is  a  public  servant  who  .shares  in  the  proceeds  of  a  gamling  busi- 
ness whether  by  way  of  a  bribe  or  otherwise. 
"(2)    Defense. — It  is  a  defense  to  a  prosecution  under  this  section  that  the 
gambling  business  was  legal  in  all  places  in  which  it  was  carried  on.  The  place 
in  which  a  gambling  business  is  carried  on  includes  any  place  from  which  a 
customer  places  a  wager  with  or  otherwise  patronizes  the  gambling  business,  as 
well  as  the  place  in  which  the  wager  is  received. 
"  (3)  Grading. — The  offense  is  a  Class  C  felony  if : 

"(a)  the  defendant  employed  or  utilized  three  or  more  persons  to  carry 
on  the  gambling  business : 

"(b)  the  defendant,  or  the  gambling  business  or  part  thereof  which  he 
owned,  controlled,  managed  or  financed,  accepted  wagers  in  excess  of  $2,000 
in  a  single  day  : 

"(c)  the  defendant  received  lay-off  wagers  or  otherwise  provided  re- 
insurance or  wholesaling  functions  in  relation  to  persons  engaged  in  a 
gambling  business :  or 

"(d)  a  public  servant  was  bribed  in  connection  with  the  gambling 
enterprise. 

Otherwise  the  offense  is  a  Class  A  misdemeanor. 

"(4)  .Turi.sdiction. — There  is  federal  jurisdiction  over  an  offense  defined  in  this 
,><ection  under  paragraphs  (a),  (e)  or  (h)  of  section  201.  or  when  any  gambling 
device,  as  defined  in  section  1832.  used  in  the  commission  of  the  offense,  moves 
across  a  state  boiindary. 
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"S  1832.  Protecting  State  Antigambling  Policies. 

"(1)  Offense. — A  person  is  guilty  of  a  Cla.ss  A  misdemeanor  if  he  knowingly 
carries  or  sends  any  gambling  device  into  a  state  from  any  place  outside  such 
state. 

"  ( 2 )   Defenses. — This  section  shall  not  apply  to : 

"(a)   a  gambling  device  carried  or  sent  into  a  state,  or  any  part  thereof, 
where  such  gambling  was  legal,  or  en  route  to  such  place; 

"(b)   any  carriage  in  the  usual  course  of  business  by  a  common  or  public 
contract  carrier ; 

"(c)   any  new.spaper  or  similar  publication;  or 

"(d)   any  ticket  or  other  embodiment  of  the  claim  of  a  player  or  bettor 
which  was  carried  or  sent  by  him. 
Inapplicabiilty  under  this  subsection  is  a  defen.se. 
"  (3)   Defiiution  of  'Gambling  Device". — In  this  section  "gambling  device'  means  : 
"(a)   anv  device  covered  by  15  U.S.C.  §  1171  and  not  excluded  by  sub.sec- 
tions  (2)  and  (3)  of  15  U.S.C.  §  1178;  or 

"(b)   any  record,  paraphernalia,  ticket,  certificate,  bill,  slip,  token,  writing, 

scratch  sheet,  or  other  means  of  carrying  on  bookmaking,  wagering  pools, 

lotteries,  numbers,  iwlicy,  bolita  or  similar  game." 

The  provisions  of  these  sections  of  the  Code  are  basically  the  same  as  those  in 

present  law.  See:  inter  alia,  18  U.S.C.  §§  1511,  1<>52,  1953,  1955,  1961,  1962,  1963: 

also.  Report  pp.  259-63. 

The  jurisdictional  provisions  are  : 

(a)  Special  maritime  and  territorial  jurisdiction,  which  is  covered  in  present 
law. 

(e)  Use  of  the  United  States  mails  or  a  facility  in  interstate  or  foreign  com- 
merce in  the  commission  or  consummation  of  the  offense.  This  jurisdictional  base 
is  presently  utilized  in,  inter  alia,  18  U.S.C.  §§  1302,  1952,  1953. 

(h)  Movement  of  any  person  across  a  state  or  United  States  boundary  in  the 
commission  or  consummation  of  the  offen.se.  Presently  a  base  in  18  U.S.C.  §  1952. 
An  additional  base  for  Federal  jurisdiction  is  provided,  under  proiwsed  §  1831 
(4),  when  any  gambling  device,  as  defined  in  S  1832,  usetl  in  the  commission  of 
the  offense,  moves  across  a  state  boundarv.  Similar  jurisdiction  is  now  exercised 
under  18  U.S.C.  §  1953. 

9.  Bribery 

At  early  common  law,  bribery  was  narrowly  defined  as  crime  committed 
"when  any  man  in  judicial  place  takes  any  fee  or  pension,  robe  or  livery,  gift 
reward  or  brocage  of  any  person,  that  hath  to  do  before  him  anyway,  for  doing 
his  office,  or  by  colour  of  his  oflSce,  but  of  the  king  only,  unless  it  be  of  meat 
and  drink,  and  that  of  small  value  3  Coke,  Institutes  145.  The  definition  was 
expanded  by  early  cases  and  statutes.  Early  American  common  law  recognized 
l)riber.v  as  "the  corrupt  tender  or  receipt  of  a  private  price  for  ofllcial  action." 
Perkins,  Criminal  Lair.  397  (1957).  The  code  contains  a  number  of  comiwrable 
provisions  : 

■§  1361.  Bribery. 

"(1)  Offense. — A  person  is  guilty  of  bribery,  a  Class  C  felony,  if  he  knowingly 
offers,  gives  or  agrees  to  give  to  another,  or  solicits,  accepts  or  agrees  to  accept 
from  another,  a  thing  of  value  as  consideration  for : 

"(a)   the  recipient's  official  action  as  a  public  servant :  or 

"(b)   the  recipient's  violation  of  a  known  legal  duty  as  a  public  servant. 

•(2)  Defense  Precluded. — It  is  no  defen.se  to  a  prosecution  under  this  section 
that  a  recipient  was  not  qualified  to  act  in  the  desired  way  whether  because  he 
had  not  yet  assumed  office,  or  lacked  jurisdiction,  or  for  any  other  reason. 

"(3)  Prima  Facie  Case. — A  i)rima  facie  case  is  established  imder  this  section 
upon  proof  that  the  actor  knew  that  a  thing  of  pecuniary  value  was  offered,  given 
or  agreed  to  he  given  by.  or  solicited,  accepted  or  agreed  to  be  accepted  from,  a 
person  liaving  an  interest  in  an  imminent  or  pending  (a)  examination,  investi- 
gation, arrest,  or  judicial  or  admini.stratve  proceeding,  or  (b)  bid.  contract 
claim,  or  application,  and  that  interest  could  be  affected  by  the  recipient's  per- 
formance or  nonperformance  of  his  official  action  or  violation  of  his  known  legal 
duty  as  a  public  servant. 
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••§  1362.  Unlawful  Rewarding  of  Public  Servants. 

"(1)  Receiving  Unlawful  Reward.  A  public  servant  is  guilty  of  a  Class  A 
misdemeanor  if  he  solicits,  accepts  or  agrees  to  accept  a  thing  of  pecuniary  value 
for : 

•'  (a)   having  engaged  in  official  action  as  a  public  servant ;  or 
"(b)   having  violated  a  legal  duty  as  a  public  servant. 
••(2)   Giving  Unlawful  Reward. — A  i>erson  is  guilty  of  a  Class  A  misdemeanor 
if  he  knowingly  offers,  gives  or  agrees  to  give  a  thing  of  pecuniary  value,  receipt 
of  which  is  prohibited  by  this  section. 

"§  1363.     Unlawful  Compensation  for  Assistance  in  Government  Matters. 

"(1)  Receiving  Unlawful  Compensation. — A  public  servant  is  guilty  of  a  Class 
A  misdemeanor  if  he  solicits,  accepts  or  agrees  to  accept  a  thing  of  pecuniary 
value  as  compensation  for  advice  or  other  assistance  in  preparing  or  promoting 
a  bill,  contract,  claim  or  other  matter  which  is  or  is  likely  to  be  subject  to  his 
official  action. 

"(2)  Giving  Unlawful  Compensation. — A  person  is  guilty  of  a  Class  A  misde- 
meanor if  he  knowingly  offers,  gives  or  agrees  to  give  a  thing  of  pecuniary  value 
to  a  public  servant,  receipt  of  which  is  prohibited  by  this  section. 

"§  1364.     Trading  in  Public  Office  and  Political  Endorsement. 

"(1)  Offense. — A  person  is  guilty  of  a  Class  A  misdemeanor  if  he  solicits,  ac- 
cepts or  agrees  to  accept,  or  offers,  gives  or  agrees  to  give,  a  thing  of  pecuniary 
value  as  a  consideration  for  approval  or  disapproval  by  a  public  servant  or  party 
official  of  a  person  for  : 

"(a)    appointment,    employment,   advancement   or   retention   as  a   public 
servant ;  or 

"(b)  designation  or  nomination  as  a  candidate  for  elective  office. 
"(2)  Definitions. — In  this  section  : 

"(a)    'approval'  includes  recommendation,  failui'e  to  disapprove,  or  any 
other  manifestation  of  favor  or  acquiescence  ; 

"(b)  'disapproval'  includes  failure  to  approve,  or  any  other  manifestation 
of  disfavor  or  nonacquiescence  ; 

"(c)    'party  official"  means  a  i^erson  who  holds  a   position  or  office  in 
a  political  party,  whether  by  election,  appointment  or  otherwise. 

"§  1365.  Trading  in  Special  Influence. 

"A  person  is  guilty  of  a  Class  A  misdemeanor  if  he  knowingly  offers,  gives 
or  agrees  to  give,  or  solicits,  accepts  or  agrees  to  accept  a  thing  of  pecuniary 
value  for  exerting,  or  procuring  another  to  exert,  special  influence  upon  a  public 
servant  with  respect  to  his  legal  duty  or  official  action  as  a  public  servant.  'Spe- 
cial influence"  means  power  to  influence  through  kinship  or  by  reason  of  position 
as  a  public  servant  or  party  official,  as  defined  in  section  13(j4."" 

Threatening  public  servants  (§1366),  retaliation  (§1367),  rigging  a  sporting 
contest  (§17."7).  and  commercial  bribery  (§17.')8).  are  not  included  becau.se 
they  seem  too  far  removed  from  the  common  law  definition  of  bribery. 

Federal  jurisdiction  over  an  offense  defined  in  §  1361  exists  where  the  action 
or  duty  involved  is  that  of  a  federal  public  servant  or  where  the  offense  is  com- 
mitted under  circumstances  described  in  paragraphs  (a),  (b),  (e)  and  (h)  of 
§  201  (§  1368).  Bribery  under  §  1361  where  the  act  or  duty  is  that  of  a  federal 
public  servant  is  virtually  identical  in  scope  to  18  U.S.C.  §201.  §  1362(2)  of  the 
Code  has  been  modified  since  its  introduction  in  the  Commission's  Study  Draft, 
where  federal  jurisdiction  was  said  to  exist  under  circumstances  described  in  ani/ 
of  the  paragraphs  or  where  "the  official  action,  duty  or  service  involved  is  as  an 
elected  local  public  servant."  Draft,  p.  132.  This  has  been  narrowed  in  the  Code 
to  cases  which  (a)  occur  within  the  .'special  maritime  or  territorial  jurisdiction 
of  the  United  States:  (b)  are  committed  during  the  commission  or  immediate 
fiight  from  the  commission  of  an  offense  defined  in  the  Code;  (e)  involve  use  of 
the  mails  or  a  facility  in  interstate  or  foreign  commerce:  or  (h)  involve  the 
movement  of  a  person  across  a  state  border.  §1368(2)  has  been  styled.  "State 
and  Local  Bribery  and  Intimidation,"  but  it  is  difficult  to  understand  from  its 
l)resent  phra.seology  why  it  would  not  apply  equally  to  federal  bribery,  even 
though  this  would  not  be  necessary  in  view  of  §1361(1)  (a).  In  any  event, 
it  apix>ars  that  the  jurisdictional  basis  for  §  1361  provided  by  §  1368(2)  expands, 
preserves  and  contracts  federal  authority.  It  extends  federal  authoritv  since  ex- 
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isting  federal  law  does  not  contain  a  provision  prohibiting  bribery  of  federal 
and  state  officials  within  the  special  maritime  or  territorial  jurisdiction  of  the 
United  States.  Obviously,  the  scope  of  this  expansion  is  limited  by  the  fact  that 
existing  law  proscribes  bribery  of  federal  officials,  IS  U.S.C.  §  201,  and  interstate 
travel  to  commit  bribery,  IS  U.S.C.  §  1952.  It  preserves  existing  federal  authority 
in  that  the  offense  committed  under  §  201(e),  (h)  are  roughly  the  equivalents  of 
federal  authority  over  bribery  under  IS  U.S.C.  §§  1341,  1343,  1952,  1962.  It  con- 
tracts present  federal  authority  in  the  sense  that  IS  U.S.C.  §§  1511,  1962  would 
permit  federal  prosecution  of  the  bribery  of  state  officials  without  reference  to 
the  violation  of  any  other  federal  law,  use  of  the  mails  or  an  interstate  commerce 
involvement. 

Federal  jurisdiction  over  the  offense  defined  in  §  1362  (unlawful  rewarding  of 
public  servants)  is  the  same  as  in  cases  of  bribery.  §  1368(1)  (a), (2).  Its  effect 
on  the  scope  of  existing  federal  authority  is  much  the  same,  although  it  is  not 
clear  that  the  provisions  such  as  those  contained  in  IS  U.S.C.  §§  1511,  1962,  involv- 
ing bribery  of  state  officials  or  violations  of  state  bribery  laws,  cover  the  type 
of  conduct  outlawed  in  §  1362.  Moreover,  §  1362(1)  (b)  extends  federal  authority 
since  it  "has  no  counterpart  in  the  existing  Federal  law."  1  Working  Papers, 
p.  TOO. 

S  1363  (unlawful  compensation  for  assistance  in  government  matters),  §  1364 
(trading  in  public  office  and  political  endorsement)  and  §  1365  (trading  in  spe- 
cial influence)  woidd  all  be  subject  to  federal  jurisdiction  by  virtue  of  the  fact 
that  the  unlawful  conduct  defined  in  those  sections  involves  a  federal  servant  or 
federal  office  rather  than  any  of  the  circumstances  described  in  §  201,  §  1368(1). 
Given  this  jurisdictional  limitation  and  the  scope  of  existing  federal  law.  prin- 
cipally IS  U.S.C.  §§203,  205,  207,  209,  210,  and  211,  it  is  diflBcult  to  see  how 
§§  1363-1365  of  the  Code  could  be  considered  expansions  of  federal  authority  at 
the  expense  of  jurisdiction  over  purely  local  matters. 

10.  Drug  Abuse 

Drug  abuse  was  not  a  common  law  crime.  The  comments  to  §  1826  of  the  Code 
state  that  both  the  Code  and  the  Comprehensive  Drug  Abuse  Prevention  and  Con- 
trol Act  of  1970,   84   Stat.   §  1236,  "establish  plenary  federal  jurisdiction  over 
drug  offenses."  Report,  p.  256.  The  offenses  defined  in  the  Code  include : 
"§  1822.  Trafficking  in  Dangerous  and  Abusable  Drugs. 

"(1)  Class  B  Felony  Trafficking. — A  person  is  guilty  of  a  Class  B  felony  if, 
except  as  authorized  by  the  regulatory  law,  he  knowingly  sells  a  dangerous  drug 
for  re.sale  or  traffics  in  a  dangerous  drug  in  a  quantity  in  excess  of  that  established 
from  time  to  time  by  the  Attorney  General,  in  accordance  with  the  procedure 
pre.scribed  in  section  201  of  the  regulatory  law,  as  indicative  of  traflacking  for 
resale. 

"(2)  Class  C  Felony  Trafficking. — A  person  is  guilty  of  an  offense  if,  except  as 
authorized  by  the  regulatory  law,  he  knowingly  traffics  in  a  dangerous  or  abusable 
drug.  The  offense  is  a  Class  C  felony  unless  subsection  (3)  applies. 

"(3)  Misdemeanor  Trafficking. — Trafficking  in  a  dangerous  or  abusable  drug 
shall  be  a  Class  A  misdemeanor  if: 

"(a)  the  defendant  did  not  act  for  profit  or  to  further  commercial  distribu- 
tion ;  and 

"(b)  the  defendant  did  not  transfer  or  otherwise  dispose  of  a  dangerous 

or  abusable  drug  to  a  child  under  eighteen  or  facilitate  such  transfer  or 

other  disposition,  or.  if  the  defendant  did  engage  in  such  conduct,  he  was 

less  than  five  years  older  than  the  child. 

iThe  special  classification  provided  in  this  subsection  shall  apply  if  the  defendant 

is  charged  with  trafficking  under  this  subsection  or  if.  at  sentencing,  the  required 

factors  are  established  by  a  preponderance  of  the  evidence. 

"§  1823.  Trafficking  in  Restricted  Drugs. 

"(1)  Cla.ss  A  Misdemeanor  Trafficking. — A  person  is  guilty  of  an  offense  if. 
except  as  authorized  by  the  regulatory  law,  he  knowingly  traffics  in  a  restricted 
drug.  The  offense  is  a  Class  A  misdemeanor  unless  subsection  (2)  applies. 

"(2)  Class  B  Misdemeanor  Trafficking. — Trafficking  in  a  restricted  drug  shall 
l)e  a  Class  B  Misdemeanor  if  the  defendant  did  not  act  for  profit  or  to  further 
commercial  distribution.  The  si)ecial  classification  provided  in  this  subsection 
shall  apply  if  the  defendant  is  charged   with  trafficking  under  this  sub.seotion 
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or  if  at  sentencing,  the  required  factors  are  established  by  a  preponderance  of 
the  evidence. 

'•(3)  Trafficking  For  Own  Use. — It  is  an  affirmative  defense  to  a  prosecution 
under  this  section  that  the  defendant  did  not  transfer  or  intend  to  transfer  or 
otherwise  dispose  of  the  drug  to  another  person. 

•'§  1824.  Possession  Offenses. 

"A  person  is  guilty  of  an  offense  if,  except  as  authorized  by  the  regulatory 
law,  he  knowingly  possess  a  usuable  quantity  of  dangerous  or  abusable  drug. 
If  the  drug  is  a  dangerous  drug,  the  offense  is  a  Class  A  misdemeanor.  If  the 
drug  is  an  abusable  drug  other  than  marihuana,  the  offense  is  an  infraction  upon 
at  first  offense,  a  Class  B  misdemeanor  if  it  is  the  second  conviction  of  the 
defendant  for  trafficking  in  or  possessing  a  dangerous  or  abusable  drug,  and  a 
Class  A  misdemeanor  if  it  is  the  third  or  subsequent  conviction  of  the  defendant 
for  such  trafficking  or  possessing.  If  the  drug  is  marihuana,  the  offense  is  an 
infraction." 

The  only  instance  where  there  is  a  jurisdictional  difference  between  the  Code 
and  existing  law  is  with  regard  to  possession  of  "restricted  drugs"  which 
under  the  Code  is  not  a  crime  unless  possessed  with  an  intent  to  disiwse  of 
the  drug  to  another  person.  Under  existing  law  possession  of  all  controlled 
substances,  including  restricted  drugs,  except  as  permit  by  statute  is  a  federal 
offense.  Controlled  Substances  Act,  S  404(a),  S4  Stat.  §(1970)  (21  U.S.C. 
§  844(a)). 

//.  Prostitution 

At  common  law,  prostitution  ^\1as  apparently  not  punished ;  however,  the 
keeping  of  a  brothel  was  punished  as  a  common  nuisance.  3  Coke,  Institutes, 
Chapter  98.  Adults  and  fornication  was  punished  by  the  ecclesiastical  courts.  Id. 

Existing  Federal  law  has  not  defined  the  crime  of  prostitution,  apparently 
relying  upon  the  laws  of  the  state  in  which  the  act  is  conunitted.  See:  Working 
Papers,  p.  1192.  The  present  Federal  laws  are  aimed  primarily  at  suppression 
of  organized  pro.stitution.  e.g.  18  U.S.C.  §1952  (Racketeering  enterprises),  18 
U.S.C.  §2421  et  ■■^cq.  (White  Slave  Traffic),  with  the  iwssible  exception  of  18 
U.S.C.  §1384,  "Prostitution  near  military  and  naval  establishments."  Id.  1191. 

The  offense  is  defined  in  the  Code  as  follows  : 

"§  1843.  Prostitution. 

"(1)  Offense. — A  person  is  guilty  of  prostitution,  a  ('lass  B  misdemeanor,  if 
he  or  she : 

"(a)  is  an  inmate  of  a  house  of  prostitution  or  is  otherwise  engaged  in 
sexual  activity  as  a  business  ;  or 

"(b)   solicits  another  person  with  the  intention  of  being  hired  to  engage 
in  sexual  activity. 
(2)   Jurisdiction. — Federal  jurisdiction  over  an  offense  defined  in  this  section 
is  the  same  as  prescribed  for  section  1842." 
The  definitions  germane  to  this  section  are  : 

'•§  1849.  Definitions  for  Sections  1841  to  1849. 
"In  sections  1841  to  1849 : 

"(a)  'sexual  activity"  means  sexual  intercourse,  deviate  sexual  inter- 
course, or  sexual  contact  as  defined  in  section  1649  ; 

"(b)  a  "prostitution  business'  is  any  buainess  which  derives  funds  from 
pro.stitution  regularly  carried  on  by  a  person  under  the  control,  manage- 
ment or  supervision  of  another  ; 

"(c)  a  'house  of  prostitution'  is  any  place  where  prostitution  is  regularly 
carried  on  by  a  person  under  the  control,  management  or  supervision  of 
another ; 
"(d)   a  'prostitute."  is  a  person  who  engages  in  sexual  activity  for  hire; 
"(e)  an  'inmate"  is  a  prostitute  who  acts  as  such  in  or  through  the  agency 
of  a  house  of  prostitution." 
Jurisdiction  over  the  offense  of  prostitution  is  the  same  as  that  exercised  over 
the  crime  of  facilitating  prostitution.  §  1842  of  the  Code,  which  is  set  forth  in 
paragraph  (3)  of  that  section  : 

"(3)  Jurisdiction. — There  is  federal  jurisdiction  over  an  offense  defined  in  this 
section  under  paragraph  (a)  of  section  201  or  when  the  offense  occurs  within 
such  reasonable  distance  of  any  military  or  naval  camp,  station,  fort,  post,  yard, 
base,  cantonment,   training  or  mobilization  place  as  the  Secretary  of  Defense 
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shall  determine  to  be  needful  to  the  efficiency,  health,  and  welfare  of  the  Army, 
the  Navy,  or  the  Air  Force,  and  shall  designate  and  publish  in  general  orders 
or  bulletins." 

The  proscription  against  prostitution  within  a  reasonable  distance  of  military 
enclaves  is  presently  contained  in  IS  U.S.C.  §  1384,  §  201  (a)  jurisdiction  (special 
maritime  and  territorial  jurisdiction)  over  prostitution  represents,  in  this  case, 
somewhat  of  an  expansion  over  criminal  conduct  which  heretofore  may  not  have 
been  punishable  by  the  Federal  courts.  Under  existing  law,  conduct  not  defined 
as  criminal  in  the  Federal  law,  if  unlawful  within  the  jurisdiction  where  the 
Fe<leral  enclave  is  located,  may  be  punished  as  .i  like  offense  and  with  a  like 
punishment  by  Federal  authorities,  18  U.IS.C.  §  13.  Thus,  where  prostitution  itself 
is  not  punishable  l)y  state  law,  there  would  be  no  offense,  as  such,  which  the 
Federal  authorities  could  punish.  See:  Working  Papers,  pp.  1192-93.  Under  the 
Code,  the  defined  conduct  could  be  punished,  lack  of  a  state  proscription 
notwithstanding. 

12.  Firearms  Offenses 

Common  law  recognized  no  crime  comparable  to  the  firearms  offenses  defined 
in  the  Code.  The  latter  contains  four  firearms  offenses :  §  1811 — supplying  fire- 
arms, ammunition,  destructive  deAices  or  explosives  for  criminal  activity,  §  — 
illegal  firearms,  ammunition  or  explosives  materials  business,  §  1813 — trafficking 
in  and  receiNing  limited-use  firearms,  and  §  1814 — iX)Ssession  of  explosives  and 
destructive  devices  in  buildings.  §  1814  of  the  Code  is  virtually  identical  to  18 
U.S.C.  §  844(g).  Therefore,  §1814  accomplishes  neither  an  expansion  or  reduc- 
tion of  federal  jurisdiction. 

§  1811  of  the  Code  provides  : 

•■  ( 1 )  Offense. — A  person  is  guilty  of  a  Class  C  felony  if  he : 

"(a)   knowingly  supplies  a  firearm,  ammunition  therefor,  destructive  de- 
vice or  explosive  to  a  person  who  intends  to  commit  a  crime  of  violence  or 
intimidation  with  the  aid  thereof  or  while  armed  therewith  ;  or 
"(b)  procures  or  receives  the  same  with  like  intent. 

"(2)  Definition. — In  this  section  'crime  of  violence  or  intimidation'  means  such 
a  crime  defined  in  sections  1501  to  1521,  and  such  a  crime  defined  in  Chapters  16 
and  17  of  this  Code  when  the  offense  is  a  felony. 

"(3)  Jurisdiction. — There  is  federal  jurisdiction  over  an  offense  defined  in  this 
section  under  paragraphs  (a)  or  (j)  of  section  201.  Commission  of  an  offense 
defined  in  this  section  shall  not  be  a  basis  for  application  of  .section  201(b)  to 
confer  federal  jurisdiction  over  commission  of  another  offense  except  where  the 
offense  defined  in  this  section  involves  a  destructive  device  or  explosive  and  the 
other  offense  is  one  defined  in  sections  1601  to  1603,  1611  and  1612." 

§  201(a)  is  the  iwiragraph  describing  the  special  niaritime  and  territorial  juris- 
diction of  the  United  States.  This  is  an  expansion  of  present  federal  authority. 
2  Working  Papers,  1052.  .Turisdiction  under  §201(j)  exists  where  "the  property 
which  is  the  subject  of  the  offense  is  moved  across  a  .state  or  United  States 
boundarv  in  the  commission  or  consummation  of  the  offense."  This  resembles  18 
U.S.C.  §§  844(d).  924(b)  : 

"§  844.  Penalties 


"(d)  Whoever  transports  or  receives,  or  attempts  to  transport  or  receive,  in 
interstate  or  foreign  commerce  any  explosive  with  the  knowledge  or  intent  that  it 
will  be  used  to  kill,  injure,  or  intimidate  any  individual  or  unlawfully  to  damage 
or  destroy  any  building,  vehicle,  or  other  real  or  i)ersonal  proi>erty,  shall  be  im- 
prisoned for  not  more  than  ten  years,  ov  fined  not  more  than  $10,000,  or  both ; 
and  if  personal  injury  results  shall  be  imprisoned  for  not  more  than  twenty 
years  or  fined  not  more  than  $20,000,  or  both ;  and  if  death  results,  shall  be  sub- 
ject to  imprisonment  for  any  term  of  years,  or  to  the  death  penalty  or  to  life 
imprisonment  a.*:  provided  in  section  34  of  this  title. 

"S  924.   Penalties 

•'(b)  AVhoever,  with  intent  to  commit  therewith  an  offense  pimishable  by  im- 
prisonment for  a  term  exceeding  one  year,  or  with  knowledge  or  reasonable  cause 
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to  believe  that  an  offense  punishable  by  imprisonment  for  a  term  exceeding  one 
year  is  to  be  eomniitted  therewith,  ships,  transports,  or  receives  a  firearm  or 
li"n  r.nn'''''""'^'''^  '"  interstate  or  foreign  commerce  shall  be  fined  not  more  than 
.>1U,U00,  or  imprisoned  not  more  than  ten  years,  or  both." 

''Existing  law  is  expanded  somewhat' by  the  proscriptions  in  subsections  (1) 
(a)  and  (b)  of  supplying  firearms  and  explosives  to  one  who  intends  to  commit 
a  cnme  •while  armetl  therewith'  "  /?^po/•^  p.  247.  The  definition  of  "crime  of 
violence  or  intimidation"  contained  in  U811(2)  appears  more  restricted  than 
the  felony  coverage  of  18  U.S.C.  §  924(b)  and  an  expansion  on  the  "kill,  injure 
.  .  .  intimidate  or  unlawfully  damage  or  destroy"  terminologv  of  18  U  S  C 
§  844(d). 

The  jurisdictional  scope  of  the  two  remaining  §§  1812  and  1813.  is  difficult  to 
determine,  for  as  the  Commission  declared  : 

Two  of  the  §§  .  .  .  §§  1812  and  1813,  are  intended  to  cover  the  felonious 
aspects  of  conduct  prohibited  under  federal  regulation  of  firearms  and 
expolsives.  The  regulatory  legislation  is  not  set  forth  in  the  Code.  In  this 
connection  a  majority  of  Commissioners  recommended  that  Congress : 

(1)  ban  the  production  and  possession  of,  and  trafficking  in,  hand- 
guns, with  exceptions  only  for  military,  police  and  similar  official  ac- 
tivities ;  and 

(2)  require  registration  of  all  firearms.  Report,  p.  246 

§  1812  makes  it  unlawful  to  "supply  a  firearm,  ammunition  or  explosive  mate- 
rial to.  or  procure  or  receive  a  firearm,  ammunition  or  explosive  material  for,  a 
person  prohibited  by  the  regulatory  law  from  receiving"  under  circumstances 
described  in  paragraphs  (a),  (g)  or  (j)  of  §201  or  when  the  conduct  is  by  a 
licensee  under  the  regulatory  law.  Existing  law.  18  U.S.C.  §§842.  922  and  18 
U.S.C.  App.  §  1202.  generally  prohibits  the  distribution  of  firearms  or  explosives 
to  certain  persons  without  reference  to  jurisdictional  factors,  cf.  18  U.S.C.  App. 
§  1202  and  United  states  v.  Bass,  404  U.S.  330(1971).  However,  since  the  persons 
to  whom  distribution  is  to  be  prohibited  under  the  "regulatory  law"  and  the 
definition  of  the  terms  used  in  §  1812  have  yet  to  be  drafted,  any  determination 
of  the  scope  of  federal  authority  to  enforce  §  1812  would  have  to  be  si>eculative. 

§  1813.  which  outlaws  "trafficking  in  and  receiving  limitetl-use  firearms",  pre- 
sents similar  difficultie.s. 

CONCLUSION 

Although  a  general  conclusion  is  difficult,  exijecially  because  of  the  redefinition 
of  criminal  conduct  in  the  Code,  it  would  appear  that  on  balance  the  Code  would 
permit  somewhat  of  an  expansion  of  Federal  Criminal  jurisdiction.  The  effect 
of  the  textual  changes  in  the  law  may  not  be  determinable  until  the  sections  of 
the  Code  which  are  new  or  represent  amalgamations  of  old  and  new  provisions 
are  judicially  tested. 

A  less  subtle  expansion  may  be  represented  by  the  inclusion  of  Code  §  204 
which  provides  that  except  as  otherwise  expressly  provided,  culpability  is  not 
required  with  respect  to  any  fact  which  is  solely  a  basis  for  federal  jurisdiction. 
Existing  law  has  been  interpreted  inconsistently  in  this  regard,  and  so  in  many 
instances  this  provision  will  have  the  effect  of  lessening  the  quantum  of  proof 
required  for  the  Government  to  assume  jurisdiction  and  convict. 

Of  the  twelve  general  subject  areas  which  were  explored,  possible  expansions 
of  Federal  criminal  jurisdiction  were  noted  for  murder,  theft,  burglary,  kid- 
napping, arson,  bribery,  prostitution,  and  firearms  offenses. 

The  effect  in  murder  ca.ses  would  be  slight :  the  Code  would  merely  add  two 
new  base  crimes — felonious  restraint  and  aggravated  involuntary  sodomy  for 
felony  murder,  and  expand  the  protection  of  jmblic  officials  statute  to  include  all 
public  officials.  (We  note  that  legislation  to  accomplish  the  latter  result  has  been 
recommended  by  the  Administration  (  S.  2436.  H.R.  10502)  ). 

In  the  theft  area,  some  expansion  of  jurisdiction  would  result  from  the  addi- 
tion of  three  offenses  new  to  federal  law  :  S  1733.  Theft  of  Services.  §  1734.  Theft 
of  Property  Lost.  Mislaid  or  Delivered  l)y  Mistake,  and  §  1736.  Unauthorized 
Use  of  a  vehicle  (but  see  IS  T'.S.C.  §2312).  Similarly  jurisdictional  bases  (e) 
use  of  facilitie.s  in  interstate  or  foreign  eommeive.  and  (h)  movement  of  a  per- 
son across  a  state  line,  and  the  special  jurisdictional  base  in  §  1740(4)  (b).  mis- 
representation of  Federal  interest,  in  the  commission  of  theft,  would  expand 
federal  jurisdiction.  A  slight  expansion  would  result  from  §  1738.  Defrauding 
Secured  Creditors  in  the  special  maritime  and  territorial  jurisdiction. 
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In  burglary  cases  there  would  be  an  apijarent,  but  not  readily  measurable 
expansion  of  jurisdiction  because  of  the  application  of  jurisdictional  bases 
(a),  (d),  (k)  and  (1).  See  discussion  at  page  40,  .»<(//> ra. 

Jurisdiction  over  kidnapping  would  be  expanded  by  the  use  of  jurisdictional 
base  (a),  special  maritime  and  territorial  jurisdiction,  the  coverage  of  federal 
public  servants  engaged  in  offiical  duties  as  victims,  and  the  coverage  of  families 
of  the  President.  Vice-President,  etc. 

Ar.son  committed  against  "vital  public  facilities"  (S1701)  may  be  an  expan- 
sion over  existing  law.  See  p.  46,  nupra. 

Bribery,  prostitution  and  firearms  offenses  committed  within  the  special  mari- 
time and  territorial  jurisdiction  would  be  an  expansion  over  existng  law,  but 
not  of  course  at  the  expense  of  state  jurisdiction.  See  also  the  discussion  of 
firearms  offenses  at  p.  61,  supra. 

It  appears  to  us  that  the  most  significant  exi>ansion  of  federal  jurisdiction 
would  occur  in  the  theft  area,  and  notably  as  a  result  of  jurisdiction  over  theft 
offenses  committed  through  the  use  of  facilities  in  interstate  commerce  or  where 
there  is  the  movement  of  a  person  across  a  state  line. 

Charles  Dotle, 
Paul  L.  Morgan, 
Legislative  Attorneys. 
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Piggyback  Jurisdiction  in  the  Proposed 
Federal  Criminal  Code 


The  federal  criminal  law  is  currently  a  chaotic  collection  of  statutes 
enacted  piecemeal  over  the  past  two  centuries.  Although  there  have 
been  several  attempts  at  codification,  the  result  in  each  case  has  been 
little  more  than  a  rearrangement  of  the  existing  provisions.^  In  recog- 
nition of  the  continuing  need  for  revision,  Congress  in  1966  created 
the  National  Commission  on  Reform  of  Federal  Criminal  Laws,  with 
a  broad  mandate  to  revise  and  recodify  the  current  statutes.-  The  Com- 
mission took  its  task  seriously;  in  January  1971  it  submitted  the  final 
draft  of  a  proposed  Federal  Criminal  Code  which,  if  enacted,  would 
constitute  a  major  reform.^ 

The  proposed  Code  departs  significantly  from  present  law  in  its 
treatment  of  federal  jurisdiction.  The  Code  simplifies  and  makes  con- 
sistent existing  jurisdictional  provisions,  and  in  addition  includes  a 
provision  for  "piggyback"  jurisdiction,^  which  would  permit  federal 
prosecution  of  a  broad  range  of  common  crimes,  normally  punishable 
only  by  the  states,  when  committed  in  association  with  federal  offenses. 
The  Commission  justifies  the  piggyback  provision  as  a  rational  and 
convenient  solution  to  certain  drafting  problems  inherent  in  a  federal 
code.^  Critics,  on  the  other  hand,  claim  that  it  constitutes  an  unwar- 
ranted expansion  of  federal  authority  into  the  state  domain.^  This 

1.  There  have  been  three  such  recodifications:  the  Revised  Statutes  of  1873-74,  Act 
of  June  20,  1874,  ch.  333,  18  Stat.  113;  the  Penal  Code  of  1909,  Act  of  March  4,  1909,  ch. 
321,  35  Stat.  1088;  and  the  revision  of  1948,  Act  of  June  25,  1948,  ch.  645,  62  Stat.  683 
(codified  at  18  U.S.C.  (1970)).  For  a  survey  of  the  history  of  the  federal  criminal  law, 
see  McClellan,  Codification,  Reform,  and  Revision:  The  Challenge  of  a  Modern  Federal 
Criminal  Code,  1971  Duke  L.J.  663  (1971).  Senator  McClellan  is  Chairman  of  the  Sub- 
committee on  Criminal  Laws  and  Procedures  of  the  Senate  Committee  on  the  Judiciary, 
and  was  a  member  of  the  National  Commission  on  Reform  of  the  Federal  Criminal  Laws. 
His  article  is  based  on  a  speech  he  gave  before  the  Senate  introducing  the  Commission's 
proposed  Federal  Criminal  Code,  117  Cong.  Rec.  S.  2955-3006  (daily  ed..  Mar.   11,   1971). 

2.  Act  of  Nov.  8,  1966,  Pub.  L.  No.  89-801,  80  Stat.  1516,  as  amended,  Act  of  July  8, 
1969,  Pub.  L.  No.  91-39,  83  Stat.  44. 

3.  Final  Report  of  the  National  Commission  on  Reform  of  Federal  Criminal  Laws 
(1971)  [hereinafter  cited  as  Final  Report].  The  Final  Report  is  reprinted  in  Hearings 
on  Reform  of  the  Federal  Criminal  Laws  Before  the  Subcomm.  on  Criminal  Laws  and 
Procedures  of  the  Senate  Comm.  on  the  Judiciary,  92d  Cong.,  1st  Sess.,  pt.  1  (1971)  [here- 
inafter cited  as  Hearings].  The  Final  Report  includes  the  full  text  of  the  Commission's 
proposed  Federal  Criminal  Code  [hereinafter  cited  as  Code].  An  earlier  draft  of  the  Code 
is  presented  in  National  Commission  on  Reform  of  Federal  Criminal  Laws,  Studv 
Draft  of  a  New  Federal  Criminal  Code  (1970)  [hereinafter  cited  as  Study  Draft]. 

4.  Code  §  201(b). 

5.  See  McClellan,  supra  note  1,  at  696-98. 

6.  Younger,  State  v.  Uncle  Sam,  58  A. B.A.J.  155  (1972);  Liebmann,  Chartering  a  Na- 
tional Police  Force,  56  A. B.A.J.  1070  (1970);  National  Association  of  Attorneys  General, 
Disapproval  of  Study  Draft  of  Proposed  New  Federal  Criminal  Code,  printed  in  Hearings 
6-11. 
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Note  will  ex|^ore  the  functions  of  the  piggyback  provision,  its  con- 
stitutionality, and  its  implications  for  the  scope  and  exercise  of  federal 
prosecutorial  power. 

I.     The  Proposed  Code's  Approach  to  Jurisdiction 

A.     The  General  Jurisdictional  Framework 

Unlike  the  states,  the  federal  government  does  not  have  plenary 
criminal  jurisdiction.  Rather,  it  is  limited  to  regulating  criminal  be- 
havior that  is  in  some  way  related  to  one  of  the  constitutionally  dele- 
gated federal  powers.''  Federal  criminal  statutes  have  traditionally 
taken  account  of  this  limitation  by  including  the  requisite  jurisdic- 
tional factors  within  the  definition  of  each  offense.  The  Lindbergh 
Law,  for  example,  does  not  reach  kidnapping  per  se,  but  instead  makes 
transportation  of  a  kidnapped  victim  in  interstate  commerce  a  federal 
offense.^ 

This  traditional  approach  raises  several  problems.  First,  it  has  occa- 
sionally led  courts  to  treat  jurisdictional  factors  as  elements  of  the 
substantive  offense.  Under  the  mail  fraud  statute,  for  example,  it  has 
been  held  that  an  offender  can  be  sentenced  separately  for  each  item 
mailed,  regardless  of  the  severity  of  the  underlying  fraud.*  Similarly, 
courts  have  occasionally  held  that  the  government  must  prove  that  the 
defendant  was  aware  of  the  particular  jurisdictional  factor  that  made 
the  offense  federal.^* 

More  significantly,  the  present  approach  has  led  to  substantial  incon- 
sistencies in  the  definitions,  penalties,  and  jurisdictional  bases  of  sub- 
stantive offenses.  For  example,  there  now  exist  at  least  eleven  different 
federal  assault  statutes,  each  associated  with  a  different  jurisdictional 
base."  Some  of  these  statutes  define  only  one  form  of  assault,^-  while 
others  prescribe  up  to  five  different  degrees  of  that  offense.^^  The 
maximum  punishment  imposed  by  these  statutes  varies  from  one^*  to 

7.  See  TAN  42  injra. 

8.  18  U.S.C.  §  1201  (1970). 

9.  Badders  v.  United  States,  240  U.S.  391  (1916);  Milan  v.  United  States.  322  F.2d  104 
(5th  Cir.  1963),  cert,  denied,  $17  U.S.  911  (1964). 

10.  It  has  been  held,  for  example,  that  conviction  under  18  U.S.C.  §  111  (1970)  for 
assaulting  a  federal  officer  requires  proof  that  the  defendant  knew  the  victim  was  a  federal 
officer.  United  States  v.  Bell,  219  F.  Supp.  260  (E.D.N.Y.  1963),  though  most  courts  seem 
to  have  taken  the  contrary  view,  see  Burke  v.  United  States,  400  r.2d  866  (5th  Cir.  1968), 
cert,  denied,  395  U.S.  919  (1969). 

11.  18  U.S.C.  §8  111,  112,  113.  1153,  1501,  1655.  1751,  2113,  2114.  2116,  and  2191  (1970). 

12.  Id.  §  2113(a)  (assault  in  the  course  of  committing  a  bank  robbery). 

13.  Id.  §  113  (assault  within  maritime  and  territorial  jurisdiction). 

14.  Id.  §  1501  (assault  on  a  process  server). 


3330 
Piggyback  Jurisdiction  in  the  Proposed  Federal  Criminal  Code 


twenty-five  years.^^  Assault  on  a  mail  clerk  may  violate  up  to  three  dif- 
ferent statutes^*  but  assaulting  a  cabinet  officer  is  not  a  federal  offense 
at  all.i'^  Furthermore,  when  taken  as  a  whole,  the  existing  federal  assault 
statutes  protect  a  substantially  broader  class  of  potential  victims  than 
do  the  federal  murder  statutes.^^  Many  of  these  anomalies  could  obvi- 
ously be  eliminated  by  carefully  redrafting  the  existing  provisions, 
while  still  maintaining  the  traditional  practice  of  defining  jurisdic- 
tional bases  together  with  substantive  elements  of  federal  offenses.  Yet 
the  opportunity  for  haphazard  development  through  piecemeal  legis- 
lation would  remain,  and  new  anomalies  would  undoubtedly  develop.^* 
The  authors  of  the  proposed  Code  responded  to  this  difficulty  by 
taking  a  different  approach  to  jurisdiction,  separating  the  definitions 
of  criminal  conduct  from  the  definitions  of  the  circumstances  that  give 
rise  to  federal  jurisdiction.  Common  crimes  such  as  murder,  theft,  and 
arson  are  defined  only  once,  as  in  a  state  code,  and  the  definition  of 
each  offense  is  followed  by  a  separate  provision  outlining  the  bases  for 
federal  jurisdiction  over  that  offense.  Furthermore,  the  most  frequently 
invoked  jurisdictional  bases  are  set  forth  in  a  separate  section  at  the  be- 
ginning of  the  Code,  §  20 1,^*'  and  are  simply  incorporated  by  reference 

15.  Id.  %  2113(d),  see  note  12  supra. 

16.  /d.  §§  111.  2114,  and  2116. 

17.  Conspiracy  to  assault  a  cabinet  member,  however,  would  be  covered  by  18  U.S.C. 
§  372  (1970). 

18.  See  Comment  on  Homicide,  2  Working  Papers  of  the  National  Commission  on 
Reform  of  Federal  Criminal  Laws  823,  832  (1970)  [hereinafter  cited  as  Working  Papers]. 

For  a  discussion  of  other  oddities  in  the  existing  law,  see  Schwartz,  Federal  Criminal 
Jurisdiction  and  Prosecutors'  Discretion,  13  Law  &  Contemp.  Prob.  64,  77-80  (1948); 
Abrams,  Consultant's  Report  on  Jurisdiction,  1  Working  Papers  33,  40-42. 

19.  See  Abrams,  supra  note  18,  at  40. 

20.  Section  201  reads,  in  full,  as  follows: 
§  201.    Common  Jurisdictional  Bases. 

Federal  jurisdiction  to  penalize  an  offense  under  this  Code  exists  under  the  circum- 
stances which  are  set  forth  as  the  jurisdictional  base  or  bases  for  that  offense. 
Bases  commonly  used  in  this  Code  are  as  follows: 

(a)  the  offense  is  committed  within  the  special  maritime  and  territorial  jurisdic- 
tion of  the  United  States  as  defined  in  section  210; 

(b)  the  offense  is  committed  in  the  course  of  committing  or  in  immediate  flight 
from  the  commission  of  any  other  offense  defined  in  this  Code  over  which  federal 
jurisdiction  exists; 

(c)  the  victim  is  a  federal  public  servant  engaged  in  the  performance  of  his 
official  duties  or  is  the  President  of  the  United  States,  the  President-elect,  the  Vice 
President,  or,  if  there  is  no  Vice  President,  the  officer  next  in  the  order  of  succession 
to  the  office  of  President  of  the  United  States,  the  Vice  President-elect  or  any  indi- 
vidual who  is  acting  as  President  under  the  Constitution  and  laws  of  the  United 
States,  a  candidate  for  President  or  Vice  President,  or  any  member  or  member- 
designate  of  the  President's  cabinet,  or  a  member  of  Congress,  or  a  federal  judge, 
or  a  head  of  a  foreign  nation  or  a  foreign  minister,  ambassador  or  other  public 
minister; 

(d)  the  property  which  is  the  subject  of  the  offense  is  owned  by  or  in  the  cus- 
tody or  control  of  the  United  States  or  is  being  manufactured,  constructed  or  stored 
for  the  United  States; 

(e)  the  United  States  mails  or  a  facility  in  interstate  or  foreign  commerce  is  used 
in  tlie  commission  or  consummation  of  the  offense; 
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in  the  various  substantive  provisions  to  which  they  are  applicable.  For 
example,  the  Code  contains  only  two  assault  offenses— simple  and  ag- 
gravated.2^  A  separate  paragraph  following  each  definition  provides 
that  federal  jurisdiction  exists  over  these  offenses  under  four  of  the 
common  jurisdictional  bases,  including  §  201(a)  ("the  offense  is  com- 
mitted within  the  special  maritime  and  territorial  jurisdiction  of  the 
United  States  .  .  .")  and  §  201(c)  ("the  victim  is  a  federal  public  servant 
engaged  in  the  performance  of  his  official  duties  .  .  .").^^ 

This  technique  effectively  cures  the  anomalies  noted  above.  Since 
common  crimes  are  defined  only  once,  inconsistencies  in  definitions 
and  penalties  are  eliminated.  Similarly,  disparities  in  the  jurisdictional 
breadth  of  various  substantive  offenses,  such  as  presently  exist  with 
respect  to  murder  and  assault,  have  generally  been  removed  by  assign- 
ing them  identical  jurisdictional  bases. ^^  Furthermore,  the  bases  them- 
selves have  been  defined  with  a  degree  of  generality  that  eliminates 
such  anomalies  as  the  lack  of  protection  for  cabinet  members.^^  Finally, 
the  clear  distinction  between  the  definition  of  substantive  offenses  and 
the  provision  for  jurisdictional  bases  insures  that  the  latter  will  not 
become  confused  with  the  elements  of  the  offense,  thereby  avoiding 
the  distortions  engendered  by  the  current  method  of  drafting.^^ 

Though  of  considerable  importance,  these  changes  do  not  entail  a 
radical  shift  in  the  treatment  of  federal  criminal  jurisdiction.  Each 
substantive  offense  is  still  tied  to  a  limited  number  of  specific  juris- 


(£)     the   offense   is   against   a    transportation,   communication,   or    power   facility 
of  interstate  or  foreign  commerce  or  against  a  United  States  mail  facility; 

(g)     the  offense  affects  interstate  or  foreign  commerce; 

(h)     movement  of  any  person  across  a  state  or  United  States  boundary  occurs  in 
the  commission  or  consummation  of  the  offense; 

(i)     the  property  which  is  the  subject  of  the  offense  is  moving  in  interstate  or 
foreign  commerce  or  constitutes  or  is  part  of  an  interstate  or  foreign  shipment; 

(j)     the  property  which  is  the  subject  of  the  offense  is  moved  across  a  state  or 
United  States  boundary  in  the  commission  or  consummation  of  the  offense; 

(k)     the  property  which  is  the  subject  of  the  offense  is  owned  by  or  in  the  cus- 
tody of  a  national  credit  institution; 

(1)      the  offense  is  committed  under  circumstances  amounting  to  piracy,  as  pre- 
scribed in  section  212. 

When  no  base  is  specified  for  an  offense,  federal  jurisdiction  exists  if  the  offense  is 
committed  anywhere  within  the  United  States,  or  within  the  special  maritime  and 
territorial  jurisdiction  of  the  United  States. 

21.  CoDE§§  1611,  1612. 

22.  Code  §§  1611(3).  1612(2). 

23.  This  is  not  to  say  that  inconsistencies  in  jurisdiction  have  been  entirely  eliminated 
from  the  proposed  Code.  Sometimes  the  Commission  has  refused  to  let  the  rationalizing 
process  overcome  allegiance  to  the  jurisdictional  contours  of  the  present  law.  For  example, 
the  Code  provides  for  jurisdiction  over  kidnapping,  but  not  murder,  when  'movement  of 
any  person  across  a  state  or  United  States  boundary  occurs  in  the  commission  or  consum- 
mation of  the  offense"  (Code  §  201(h)).  Code  §§  1634,  1609. 

24.  See  Code  §  201(c),  quoted  note  20  supra. 

25.  To  avoid  such  judicial  distortions,  the  Code  specifically  provides  that  culpability 
need  not  be  proven  with  regard  to  jurisdictional  factors.  Code  §§  204,  302(3)(c). 
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dictional  bases.  Furthermore,  most  of  these  bases  are  similar  to  those 
presently  employed.^^  For  the  most  part,  any  expansion  of  federal  juris- 
diction created  by  the  Code  derives  from  the  process  of  generalizing  the 
jurisdictional  bases  and  reducing  their  number  in  order  to  avoid  the 
gaps  and  inconsistencies  in  the  old  approach.^^ 

Insofar  as  the  Code's  approach  does  expand  federal  jurisdiction,  it 
reflects  the  Commission's  view  that  controlling  the  exercise  of  prose- 
cutorial discretion  is  often  a  better  method  of  restricting  federal  power 
than  the  traditional  approach  of  limiting  jurisdiction.  This  view  is 
reflected  in  §  207,^^  a  novel  provision  that  describes  the  circumstances 
under  which  federal  authorities  may  refrain  from  prosecuting  when 
there  is  concurrent  federal  and  state  jurisdiction.^^ 

26.  In  this  respect,  the  Final  Report  is  somewhat  more  restrained  than  the  earlier 
Study  Draft, ^hich  occasionally  provided  jurisdictional  bases  for  offenses  to  which  they 
do  not  apply  either  in  the  existing  law  or  in  the  Final  Report.  Compare  Code  §  1368 
with  Study  Draft  §  1368  (setting  forth  jurisdictional  bases  for  local  corruption  offenses). 

27.  It  is  difficult  to  judge  precisely  how  much  of  an  expansion  in  jurisdiction  is  actu- 
ally involved.  In  some  cases  it  appears  to  be  considerable.  For  example,  in  place  of  the 
particularistic  theft  offenses  in  the  existing  law  the  Code  contains  a  series  of  general  theft 
provisions.  Code  §§  1731-1734,  for  which  jurisdiction  is  provided  under  all  but  two  of 
the  common  jurisdictional  bases.  Code  §§  201(c)  and  201(f),  see  note  20  supra.  (Jurisdic- 
tion over  theft  offenses  is  defined  in  Code  §  1740).  One  factor  that  complicates  any  judg- 
ment as  to  the  breadth  of  federal  jurisdiction  under  the  Code  is  that  the  scope  of  sev- 
eral of  the  broader  jurisdictional  bases,  such  as  Code  §§  201(e)  and  201(g),  will  depend 
in  large  part  on  the  manner  in  which  they  are  interpreted. 

28.  Section  207  reads,  in  full,  as  follows: 

§  207.  Discretionary  Restraint  in  Exercise  of  Concurrent  Jurisdiction. 
Notwithstanding  the  existence  of  concurrent  jurisdiction,  federal  law  enforcement 
agencies  are  authorized  to  decline  or  discontinue  federal  enforcement  efforts  whenever 
the  offense  can  effectively  be  prosecuted  by  nonfederal  agencies  and  it  appears  that  there 
is  no  substantial  Federal  interest  in  further  prosecution  or  that  the  offense  primarily  af- 
fects state,  local  or  foreign  interests.  A  substantial  federal  interest  exists  in  the  following 
circumstances,  among  others: 

(a)  the  offense  is  serious  and  state  or  local  law  enforcement  is  impeded  by  inter- 
state aspects  of  the  case;  (b)  federal  enforcement  is  believed  to  be  necessary  to  vindi- 
cate federally-protected  civil  rights;  (c)  if  federal  jurisdiction  exists  under  section 
201(b),  the  offense  is  closely  related  to  the  underlying  offense  as  to  which  there  is  a 
substantial  federal  interest;  (d)  an  offense  apparently  limited  in  its  impact  is  be- 
lieved to  be  associated  with  organized  criminal  activities  extending  beyond  state  lines; 
(e)  state  or  local  law  enforcement  has  been  so  corrupted  as  to  undermine  its  effective- 
ness substantially. 

Where  federal  law  enforcement  efforts  are  discontinued  in  deference  to  state,  local 
or  foreign  prosecution,  federal  agencies  are  directed  to  cooperate  with  state,  local  or 
foreign  agencies,  by  providing  them  with  evidence  already  gathered  or  otherwise,  to 
the  extent  that  this  is  practicable  without  prejudice  to  federal  law  enforcement.  The 
Attorney  General  is  authorized  to  promulgate  additional  guidelines  for  the  exercise 
of  discretion  in  employing  federal  criminal  jurisdiction.  The  presence  or  absence  of 
a  federal  interest  and  any  other  question  relating  to  the  exercise  of  the  discretion 
referred  to  in  this  section  are  for  the  prosecuting  authorities  alone  and  are  not 
litigable. 
Section  207  and  its  implications  for  federal  enforcement  are  discussed  at  TAN  120-140 
infra. 

29.  In  its  general  approach  to  the  problem  of  jurisdiction— including  the  separation 
of  jurisdictional  matters  from  the  definition  of  offenses,  the  provision  for  broader  and 
more  consistent  jurisdiction  over  common  crimes,  and  the  establishhrient  of  explicit  policy 
restraints  on  the  use  of  prosecutorial  discretion— the  Code  follows  the  suggestions  made 
in  Schwartz,  Federal  Criminal  Jurisdiction  and  Prosecutors'  Discretion,   13  Law  &  Con- 
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B.     Piggyback  Jurisdiction 

The  piggyback  provision  of  the  Code,  however,  provides  a  new 
though  not  unprecedented^"  area  of  federal  jurisdiction.  The  provision 
would  create  federal  jurisdiction  over  offenses  committed  "in  the 
course  of  committing  or  in  immediate  flight  from  the  commission  of 
any  other  offense  defined  in  [the]  Code  over  which  federal  jurisdiction 
exists."'*  The  crimes  which  could  thus  be  piggybacked  onto  other 
Code  offenses  (the  latter  termed  "underlying"  offenses)  consist  pri- 
marily of  common  crimes  against  persons,  such  as  homicide,  assault, 
kidnapping,  and  rape  (set  out  in  Chapter  16  of  the  Code),  and  common 
crimes  against  property,  such  as  arson,  burglary,  robbery,  and  theft 
(set  out  in  Chapter  17).  Thus,  if  an  escaping  federal  prisoner  were  to 
kill  someone  during  the  course  of  his  escape,  the  piggyback  provision 
would  permit  federal  prosecution  for  the  homicide  as  well  as  for  the 
escape.'^ 

As  the  Commission  notes,  there  is  substantial  precedent  for  piggy- 
back jurisdiction.  The  Federal  Bank  Robbery  Act,  enacted  in  1934, 
provides  for  an  additional  sentence  when  the  offender  assaults,  kidnaps, 
or  kills  someone  "in  committing"  a  bank  robbery.^'  Similarly,  a  num- 
ber of  federal  offenses,  including  the  major  civil  rights  offenses'*  and 
several  crimes  involving  destruction  of  facilities  used  in  interstate  com- 
merce,'^ carry  aggravated  penalties  "if  death  results"  or  "if  personal 
injury  results."  Even  stronger  precedent  for  the  piggyback  provision, 
though  not  mentioned  by  the  Commission,  is  §  7  of  the  Enforcement 
Act  of  1870.'^  That  section,  codified  as  R.S.  5509,'^  authorized  aggra- 


TEMP.  Prob.  64  (1948).  Professor  Schwartz  was  the  Staff  Director  for  the  Ck)mmissicui 
that  prepared  the  Code.  His  article  is  still  the  most  thoughtful  treatment  of  the  sub- 
ject of  federal  criminal  jurisdiction.  See  also  Allen,  Kenison,  Willens  &  Schwartz,  Role  of 
the  Federal,  State  and  Local  Governments  in  the  Administration  of  Criminal  Justice:  A 
Panel,  1961  Rep.,  A.B.A.  Section  of  Criminal  Law  30;  Abrams,  Consultant's  Report  on 
Jurisdiction,  1  Working  Papers  33.  None  of  these  discussions,  however,  considers  anything 
like  the  Commission's  proposed  piggyback  provision. 

30.  See  TAN  33-41  mfra. 

31.  Code  §  201(b). 

32.  The  applicable  provisions  would  be  Code  §§  1601  (murder)  and  1306  (escape). 

33.  18  U.S.C.  §§  2113(d),  (e)  (1970). 

34.  Id.  §§241.  242.  245(b). 

35.  Id.  §§  34.  844(i).  1992.  See  also  id.  §|  844(d)  (interstate  transport  of  explosives), 
844(f)  (destruction  of  federal  facilities).  Other  piggyback-type  statutes  provide  for  a  sepa- 
rate sentence  of  from  one  to  ten  years  for  employing  a  firearm,  id.  §  924(c),  or  explosives, 
id.  §  844(h),  in  the  commission  of  any  federal  felony. 

36.  An  Act  to  enforce  the  Right  of  Citizens  of  the  United  States  to  vote  in  the  several 
States  of  this  Union  and  for  other  Purposes,  May  31.  1870,  ch.  114,  16  Stat.  140. 

37.  Rev.  Stat.  §  5509,  Act  of  June  20,  1874,  ch.  333,  18  Stat.  113  (2d  ed.  1878,  authorized 
by  Act  of  March  2,  1877,  ch.  82,  19  Stat.  268,  as  amended.  Act  of  March  9.  1878.  ch.  26. 
20  Stat.  27). 
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vation  of  sentences  according  to  the  penalties  provided  by  state  law 
when  a  state  crime  was  committed  "in  the  act  of  violating"  either  of 
two  civil  rights  statutes.^^  The  experience  with  R.S.  5509,^^  which  was 

38.  Section  5  of  the  Enforcement  Act  (subsequently  codified  as  R.S.  5507)  made  it  a 
misdemeanor  to  hinder  any  individual  in  the  exercise  of  the  right  of  suffrage  guaranteed 
by  the  Fifteenth  Amendment.  Section  6  (R.S.  5508),  now  codified  as  18  U.S.C.  §  241  (1970). 
made  it  a  felony,  punishable  by  up  to  ten  years  in  prison,  to  conspire  to  interfere  with 
any  citizen  in  the  free  exercise  of  any  right  or  privilege  secured  to  him  by  the  Constitu- 
tion or  laws  of  the  United  States.  Section  7  (R.S.  5509)  then  effectively  piggybacked  the 
criminal  law  of  each  state  onto  the  two  preceding  sections: 

If  in  the  act  of  violating  any  provision  in  either  of  the  two  preceding  sections  any 

other  felony  or  misdemeanor  be  committed,  the  offender  shall  be  punished  for  the 

same  with  such  punishment  as  is  attached   to  such  felony  or  misdemeanor  by   the 

laws  of  the  State  in  which  the  offense  is  committed. 
Rev.  Stat.  §  5509,  note  37  supra. 

The  legislative  history  of  R.S.  5509  is  rather  sparse.  R.S.  5507,  5508,  and  5509  were  intro- 
duced together  in  the  Senate  as  amendments  to  the  Enforcement  Act.  Their  sponsor. 
Senator  Pool,  said  little  about  R.S.  5509  other  than  that  it  would  lend  extra  force  to  the 
other  two  provisions  and  that  it  was  particularly  necessary  because  local  enforcement 
would  often  be  inadequate  for  the  offenses  it  would  cover.  Cong.  Globe,  41st  Cong.,  2d 
Sess.  3612-13  (1870).  (Senator  Pool's  remarks  are  also  reproduced  in  an  appendix  to  the 
Supreme  Court's  opinion  in  United  States  v.  Price,  383  U.S.  787,  816  (1966).)  Although  the 
Enforcement  Act  as  a  whole  was  assailed  at  length  by  southern  legislators  as  a  usurpation 
of  state  jurisdiction,  there  was  little  explicit  criticism  of  R.S.  5509  itself.  But  see  Cong. 
Globe,  41st  Cong.,  2d  Sess.  3804,  3873  (1870). 

R.S.  5509  differs  from  the  piggyback  provisions  contained  in  the  Code,  in  that  it  piggy- 
backed state  penalties  onto  federal  crimes  rather  than  utilizing  federally-defined  offenses 
for  this  purpose.  Moreover,  it  piggybacked  all  such  crimes  rather  than  a  specified  category 
of  them,  although  the  proposed  Code  in  fact  permits  piggybacking  for  most  of  the  major 
crimes  covered  by  state  law.  The  available  set  of  underlying  offenses  was  much  narrower, 
however,  encompassing  only  R.S.  5507  and  5508,  rather  than  the  entire  federal  code.  From 
the  reported  cases  it  appears  that  R.S.  5509  was  in  fact  used  only  in  conjunction  with  R.S. 
5508,  apparently  because  the  constitutionality  of  R.S.  5507  was  thrown  in  considerable 
doubt  soon  after  its  passage  by  the  Supreme  Court's  decision  in  United  States  v.  Reese, 
92  U.S.  214  (1875),  which  struck  down  other  similar  provisions  from  the  same  act.  Later 
decisions  explicitly  declared  R.S.  5507  itself  invalid.  James  v.  Bowman,  190  U.S.  127 
(1903);  Lackey  v.  United  States,   107  F.   114  (6th  Cir.),  cert,  denied.   181   U.S.  621    (1901). 

These  distinctions  notwithstanding,  the  operative  principles  of  the  piggyback  provision 
and  R.S.  5509  are  quite  similar.  If  anything,  the  function  of  sentence  grading,  advanced 
by  the  Commission  as  a  justification  for  piggybacking,  see  note  93  infra,  is  even  more 
explicit  in  the  older  statute,  since  by  its  terms  it  simply  aggravated  the  penalty  for  the 
underlying  federal  offense  rather  than  permitting  separate  federal  punishment  for  the 
state  offense.  Although  the  language  of  R.S.  5509  did  not  compel  that  interpretation,  it 
was  the  view  taken  by  the  courts,  at  least  when  the  issue  was  confronted  directly.  See 
Davis  V.  United  States,  107  F.  753  (6th  Cir.  1901),  discussed  TAN  46-48  infra.  The  effect 
would  be  much  the  same  no  matter  which  interpretation  were  used,  since  the  elements 
of  the  state  offense  would  have  to  be  proven  in  any  case.  Cf.  Motes  v.  United  States, 
178  U.S.  458  (1900). 

The  similarity  of  the  two  provisions  is  further  emphasized  by  the  fact  that  R.S.  5508, 
one  of  the  two  underlying  offenses  for  R.S.  5509,  is  one  of  the  civil  rights  offenses  that 
the  authors  of  the  Code  have  singled  out  as  being  particularly  appropriate  for  the  appli- 
cation of  piggybacking.  See  note  93  infra. 

39.  During  the  forty  years  that  it  was  in  force  R.S.  5509  was  employed  not  only  in 
prosecuting  for  serious  misconduct  interfering  with  the  rights  of  blacks.  Rakes  v.  United 
States,  212  U.S.  55  (1909);  Riggins  v.  United  States,  199  U.S.  547  (1905);  United  States  v. 
Cruikshank,  92  U.S.  542  (1875);  United  States  v.  Avery,  80  U.S.  251  (1872);  United  States  v. 
Powell,  151  F.  648  (C.C.N.D.  Ala.  1907),  aff'd  per  curiam,  212  U.S.  564  (1909);  but  also 
in  prosecuting  for  the  murder  or  attempted  murder  of  federal  witnesses,  informants,  and 
law  enforcement  officers.  United  States  v.  Mason,  213  U.S.  115  (1909);  Motes  v.  United 
States,  178  U.S.  458  (1900);  In  re  Quarles,  158  U.S.  532  (1895);  United  States  v.  Sanges, 
144  U.S.  310  (1892);  Davis  v.  United  States,  107  F.  753  (6th  Cir.  1901);  United  States  v. 
Patrick,  54  F.  338  (C.C.M.D.  Tenn.  1893).  The  reason  for  these  federal  prosecutions  was 
evidently  that  adequate  local  enforcement  was  not  forthcoming,  presumably  because  in 
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later  repealed,***  led  the  Attorney  General  to  recommend  in  1890  that 
it  be 

so  broadened  as  to  make  any  felony  committed  while  in  the  act 
of  violating  any  statute  of  the  United  States  triable  in  the  United 
States  courts,  and  punishable  according  to  the  law  of  the  state 
wherein  the  same  is  committed.*^ 

The  Code's  piggyback  provision  comes  close  to  meeting  that  recom- 
mendation. 

II.     The  Constitutionality  of  Piggybacking 

Congress  can  create  federal  offenses  only  when  their  punishment  is 
"necessary  and  proper"  to  the  execution  of  constitutionally  delegated 
powers.*^  The  administration  of  criminal  justice  is  otherwise  reserved 
to  the  states  under  the  Tenth  Amendment.*' 

all  but  one  of  these  cases.  United  States  v.  Mason,  supra,  the  defendants  were  involved 
in  evasion  of  the  federal  liquor  tax,  an  activity  that  was  probably  not  unpopular  at  the 
local  level.  Cf.  Davis  v.  United  States,  103  F.  457  (C.C.W.D.  Tenn.  1900),  aff'd,  107  F.  753 
(6th  Cir.  1901),  where  the  court  specifically  noted  that,  "to  its  shame,"  the  state  had 
never  prosecuted  for  the  offense,  which  involved  the  murder  of  a  deputy  United  States 
marshal  who  was  attempting  to  arrest  the  defendant  for  illegal  distilling.  103  F.  at  472. 

Such  conduct  was  evidently  prosecuted  under  R.S.  5508  and  5509  because  it  was  not 
covered  adequately  by  other  provisions  in  the  existing  federal  law.  The  provision  that 
specifically  covered  interference  with  federal  witnesses  carried  a  maximum  sentence  of  six 
years.  Rev.  Stat.  §  5406  (2d  ed.  1878),  a  penalty  that  undoubtedly  seemed  inadequate  for 
murder.  See  United  States  v.  Sanges,  48  F.  78  (C.C.N.D.  Ga.  1891),  appeal  dismissed  144 
U.S.  310  (1892),  where,  in  upholding  a  demurrer  to  an  indictment  under  R.S.  5508  and 
5509  for  murdering  a  witness,  the  court  noted  that  the  only  effect  of  its  decision  was  to 
force  the  government  to  prosecute  under  R.S.  5406  instead.  48  F.  at  83.  It  seems  that  at 
the  time  there  was  no  statute  at  all  that  directly  outlawed  the  murder  of  federal  officers. 
See  United  States  v.  Davis,  103  F.  457,  472  (C.C.W.D.  Tenn.  1900),  aff'd,  107  F.  753  (6th 
Cir.  1901).  Of  course,  such  prosecutions  called  for  a  broad  interpretation  of  R.S.  5508, 
which  the  courts  provided  in  all  cases  except  Sanges,  supra. 

In  light  of  this  history,  it  is  noteworthy  that  the  authors  of  the  piggyback  provision 
in  the  proposed  Code  justify  it  in  part  as  a  means  of  providing  further  protection  for 
federal  witnesses  and  informants.  See  note  93  infra. 

40.  R.S.  5509  was  repealed  when  the  federal  criminal  law  was  recodified  in  1909,  Act 
of  March  4,  1909,  ch.  321,  35  Stat.  1153,  largely  as  a  concession  to  southern  legislators 
who  viewed  it  as  an  unpleasant  remnant  of  Reconstruction.  This  and  other  arguments  in 
favor  of  repeal  can  be  found  at  42  Conc.  Rec.  591,  616-22.  649,  2235,  2387-90  (1908). 

41.  1890  Atty  Gen.  Ann.  Rep.  xiii,  xiv. 

42.  For  present  purposes,  the  most  useful  interpretation  of  the  necessary  and  proper 
clause  is  that  given  in  United  States  v.  Darby,  312  U.S.  100  (1941).  That  case  involved 
a  federal  criminal  statute  enacted  under  the  commerce  power,  but  the  Court  noted  the 
parallel  with  the  exercise  of  other  powers  as  well: 

Congress,  [in  legislating  under  the  commerce  clause],  may  choose  the  means  reason- 
ably adapted  to  the  attainment  of  the  permitted  end,  even  though  they  involve  con- 
trol of  intrastate  activities.  Such  legislation  has  often  been  sustained  with  respect  to 
powers,  other  than  the  commerce  power  granted  to  the  national  government,  when 
the  means  chosen,  although  not  themselves  within  the  granted  power,  were  never- 
theless deemed  appropriate  aids  to  the  accomplishment  of  some  purpose  within  an 
admitted  power  of  the  national  government. 
312  U.S.  at  121. 

43.  Screws  v.  United  States,  325  U.S.  91,  109  (1945);  United  States  v.  Fox,  95  U.S. 
670  (1877);  United  States  v.  Cruikshank,  92  U.S.  542  (1875).  As  the  Court  noted  in  United 
States  V.  Darby,  312  U.S.  100  (1941).  the  Tenth  Amendment  adds  no  further  limitation 
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Although  the  cases  upholding  the  constitutionality  of  R.S.  5509*^ 
and  the  "incidental  crimes"  provisions  of  the  Federal  Bank  Robbery 
Act*5  strongly  suggest  the  validity  of  piggyback  jurisdiction,  they  pro- 
vide little  doctrinal  guidance. 

R.S.  5509  was  upheld  on  the  theory  that  it  did  not  provide  federal 
jurisdiction  over  distinct  offenses,  but  simply  permitted  aggravation 
of  the  underlying  civil  rights  conspiracy  offense.*^  It  was  held  that 
Congress,  having  the  authority  to  punish  the  conspiracy,  "was  com- 
petent to  take  notice  of  such  incidents  of  violence  and  wrong  as  were 
likely  to  happen  in  the  prosecution  of  such  combinations,"  and  to  ad- 
just the  punishment  accordingly.^^  This  rationale,  however,  is  of  lim- 
ited utility  in  analyzing  the  piggyback  provision.  First,  it  relies  on 
the  distinction  between  punishment  of  a  separate  offense  and  aggra- 
vation of  the  underlying  offense,^^  which  piggybacking  eliminates  by 
explicitly  joining  separate  offenses.  Second,  the  cases  upholding  R.S. 
5509  fail  to  explicate  the  required  relationship  between  the  "incidents 
of  violence"  and  the  underlying  federal  offense. 

The  decisions  under  the  Bank  Robbery  Act,  although  affirming 
jurisdiction  over  such  remotely  related  offenses  as  the  subsequent  mur- 
der of  an  accomplice  to  prevent  his  becoming  an  informer,^^  have  gone 

to  the  scope  of  federal  power,  but  rather  "states  but  a  truism  that  all  is  retained  which 
has  not  been  surrendered."  312  U.S.  at  124. 

The  text  focuses  on  the  scope  of  delegated  powers,  but  an  attack  on  the  piggyback 
provision  might  also  be  grounded  in  substantive  due  process.  The  standard  to  be  applied 
then  would  presumably  be  whether  there  was  a  rational  connection  between  punishment 
for  a  piggybacked  crime  and  the  protection  of  any  legifimate  federal  interest.  Such  a 
rational  connection  test  has  continuing  vitality  in  the  review  of  federal  criminal  statutes 
at  least  where  statutory  presumptions  are  concerned.  Cf.  Leary  v.  United  States,  395  U.S. 
6  (1969);  Tot  v.  United  States,  319  U.S.  463  (1943);  Ashford  &  Risinger,  Presumptions, 
Assumptions,  and  Due  Process  in  Criminal  Cases:  A  Theoretical  Overview,  79  Yale  L.J. 
165  (1969).  The  latter  issue,  however,  is  substantially  a  procedural  question.  In  consider- 
ing the  substantive  limits  on  Congress"  power  to  punish  it  seems  that  the  due  process 
approach  is  now  disfavored,  and  that  courts  will  limit  themselves  to  dealing  with  such 
issues  from  the  point  of  view  of  the  scope  of  delegated  powers.  C/.  United  States  v.  Perez, 
402  U.S.  146  (1971).  The  fundamental  issue,  in  either  case,  would  be  much  the  same— 
whether  prosecution  for  piggybacked  offenses  is  reasonably  related  to  the  effectuation  of 
a  federal  interest. 

44.  Rakes  v.  United  States,  212  U.S.  55  (1909);  Davis  v.  United  States,  107  F.  753  (6th 
Cir.  1901);  See  also  Motes  v.  United  States,  178  U.S.  458  (1900).  See  TAN  36-41  supra. 

45.  Clark  v.  United  States,  184  F.2d  952  (10th  Cir.  1950),  cert,  denied,  340  U.S.  955 
(1951);  Gilmore  v.  United  States,  124  F.2d  537  (10th  Cir.  1942),  cert,  denied,  316  U.S.  661 
(1942). 

46.  As  discussed  in  note  38  supra,  R.S.  5509  was  employed  exclusively  in  conjunction 
with  R.S.  5508,  the  conspiracy  statute,  and  consequently  the  cases  deal  with  it  only  in 
that  context. 

47.  Rakes  v.  United  States,  212  U.S.  55,  57-58  (1909),  quoting  from  Davis  v.  United 
States.  107  F.  753,  755  (6th  Cir.  1901). 

48.  A  concern  with  this  seemingly  insignificant  distinction  can  also  be  found  in  the 
congressional  debate  on  the  repeal  of  R.S.  5509.  42  Cong.  Rec.  618  (1908). 

49.  United  States  v.  Etheridge,  424  F.2d  951  (6th  Cir.  1970),  cert,  denied,  400  U.S. 
993  (1971).  The  Bank  Robbery  Act  extends  jurisdiction  to  murders  committed  "in  avoid- 
ing or  attempting  to  avoid  apprehension"  for  the  commission  of  the  robbery,  18  U.S.C. 
§  2113(e)  (1970),  and  thus  clearly  covers  the  circumstances  in  Etheridge;  it  would  of  course 
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no  further  in  defining  the  required  relationship  among  the  offenses 
than  to  state  that 

[t]ime  and  place  is  not  the  constitutional  test,  but  the  relation  of 
the  offense  to  the  robbery.'^*' 

These  cases  do,  however,  suggest  the  general  principle  that  federal 
jurisdiction  can  extend  to  an  entire  criminal  transaction^^  once  juris- 
diction exists  over  any  part  of  it,  regardless  of  the  number  of  distinct 
offenses  involved.^-  This  formulation  in  turn  suggests  two  possible 
constitutional  justifications  for  piggybacking,  each  of  which  involves 
the  notion  of  a  criminal  transaction.  The  first  is  based  on  substantive 
federal  interests  extending  to  the  entire  range  of  the  defendant's  acts, 
the  second  on  procedural  considerations  focusing  on  the  efficiency  and 
fairness  of  a  single  trial. 

A.     The  Substantive  Aspect  of  "Transaction":  Means-Ends  Relation- 
ships 
Full  effectuation  of  the  federal  interest  in  regulating  conduct  clearly 
within  the  scope  of  delegated  powers  would  seem  to  require  jurisdic- 

require  some  straining  to  bring  that  offense  within  the  narrower  language  of  the  piggy- 
back provision  in  the  proposed  Code.  The  difference  in  the  language  of  the  two  pro- 
visions, however,  does  not  detract  from  the  significance  of  the  holding  in  Etheridge, 
which  is  that  federal  power  can  constitutionally  extend  to  even  such  a  remotely  related 
crime.  Under  the  proposed  Code,  the  Etheridge  situation  could  be  handled  more  directly 
as  a  charge  of  murder  piggybacked  onto  a  charge  of  tampering  with  an  informant.  Code 
§  1322. 

50.  Clark  v.  United  States.  184  F.2d  952.  954  (10th  Cir.  1950),  cert,  denied,  340  U.S. 
955  (1951). 

51.  The  term  "transaction"  is  employed  here  simply  because  it  has  been  used  previ- 
ously to  denote  a  similar  concept  in  other,  related  areas  of  the  federal  criminal  law. 
Rule  8(a)  of  the  Federal  Rules  of  Criminal  Procedure  provides  for  joinder  of  offenses 
arising  from  the  "same  transaction."  Federal  statutes  have  granted  immunity  from  sub- 
sequent prosecution  for  any  "transaction"  as  to  which  an  individual  has  been  compelled 
to  give  testimony  in  a  federal  proceeding.  See  Act  of  Aug.  20,  1954,  ch.  769,  68  Stat.  745 
(repealed  1970);  Ullmann  v.  United  States,  350  U.S.  422  (1956).  And  it  has  been  argued, 
and  occasionally  held,  that  a  "same  transaction"  test  should  be  applied  to  determine  the 
scope  of  the  double  jeopardy  rule.  See  Ashe,  v.  Swenson,  397  U.S.  436,  453-57  (1970) 
(Brennan,  J.,  concurring);  J.  Sigler,  Double  Jeopardy  67  (1969);  Kirchheimer,  The  Act, 
The  Offense,  and  Double  Jeopardy,  58  Yale  L.J.  513  (1949).  The  Code  uses  the  term 
"criminal  episode"  in  its  provisions  covering  multiple  prosecutions  to  convey  a  similar 
notion.  See  TAN  141-43  infra. 

52.  The  Code's  definition  of  the  crime  of  robbery  lends  further  support  to  the  notion 
that  the  piggyback  provision  is  intended  to  apply  to  a  single  criminal  transaction.  Section 
1721  provides  that  a  person  is  guilty  of  robbery  if  he  commits  an  assault  "in  the  course 
of  committing"  a  theft,  thereby  using  the  piggyback  language  to  reflect  the  traditional 
notion  that  a  single  transaction  encompassing  both  theft  and  assault  constitutes  a  distinct 
offense.  The  Code's  use  of  the  phrase  "in  the  course  of  committing"  is  not  novel.  The 
same  words  are  found  in  the  definitions  of  robbery  and  burglary  in  the  Model  Penal 
Code.  In  fact,  the  Model  Penal  Code  goes  so  far  as  to  provide  that 

A  person  is  guilty  of  robbery  if,  in  the  course  of  committing  a  theft,  he  [assaults 
someone,  or]  commits  or  threatens  immediately  to  commit  any  felony  of  the  first  or 
second  degree. 

Model  Penal  Code  §  222.1  (Proposed  Final  Draft,  1962)  (emphasis  added).  See  also  id. 

§  221.1  (defining  burglary). 
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tion  over  other  conduct  when  one  of  the  acts  is  a  means  of  committing 
the  other.^3  Piggybacked  offenses  will  generally  satisfy  this  criterion. 

Most  common  will  be  those  cases  in  which  the  piggybacked  offense 
is  committed  as  a  means  of  accomplishing  the  underlying  offense.  For 
example,  murder  may  be  the  means  by  which  a  person  is  deprived  of 
his  civil  rights  or  prevented  from  appearing  as  a  witness  in  a  federal 
trial.  Kidnapping  a  teller  may  be  a  means  of  assuring  the  success  of  a 
bank  robbery.^^ 

The  rationale  for  imposing  an  additional  penalty  when  criminal 
means  are  used  to  secure  a  federally-forbidden  end  is  clear.  An  of- 
fender who  is  willing  to  employ  such  means  will  generally  represent 
a  more  serious  threat  to  the  federal  interest  which  is  at  stake— for  ex- 
ample, the  electoral  process  or  federally  insured  bank  deposits— than 
one  who  is  not,  and  consequently  a  higher  sentence  will  be  appropriate 
for  the  sake  of  deterrence,  rehabilitation,  and  isolation  of  the  offender 
from  society.^^ 

This  means-end  approach  receives  strong  support  from  the  recent 
decision  in  Perez  v.  United  States,^^  which  sustained  a  particularly  far- 
reaching  application  of  its  logic.  In  that  case,  the  Supreme  Court  held 
that  Congress  could  outlaw  loansharking,  a  class  of  crime  which  is 
essentially  local  in  character,  since  it  had  been  found  that  this  crime 
was  a  common  means^^  of  financing  interstate  organized  crime,  an 
activity  clearly  within  the  reach  of  federal  power.^* 

53.  The  same  idea  can  be  expressed  using  the  traditional  criminal  law  concept  of 
intent.  That  is,  full  protection  of  the  federal  interest  in  a  particular  act  requires  juris- 
diction over  other  acts  committed  with  the  intent  to  commit  the  prohibited  act. 

54.  A  number  of  existing  federal  criminal  statutes  focus  explicitly  on  a  means-end 
relationship.  For  example,  the  Hobbs  Act,  which  outlaws  any  robbery  that  "affects  com- 
merce," defines  robbery  as  theft  committed  "by  means  of"  violence  or  the  threat  of 
violence.  18  U.S.C.  §  1951  (1970).  Similarly,  it  is  a  federal  offense  to  assault  a  postal 
employee  "with  intent  to"  steal  the  mail.  18  U.S.C.  §  2114  (1970).  See  note  53  supra. 

55.  See  Note,  A  Rationale  of  the  Law  of  Aggravated  Theft,  54  Colum.  L.R.  84,  102 
(1954). 

The  means-end  analysis  applies  as  well  to  crimes  committed  "in  immediate  flight  from" 
another  offense.  To  take  an  extreme  example,  a  bank  robber  might  kill  a  pedestrian  while 
driving  recklessly  away  from  the  scene  of  the  crime,  and  consequently  be  guilty  of  negli- 
gent homicide.  Even  in  such  a  case,  it  could  well  be  argued  that  driving  recklessly  was 
a  means  by  which  the  robber  sought  to  elude  his  pursuers  and  thus  bring  the  underly- 
ing offense  to  a  successful  completion,  and  that  this  extra  measure  of  violence  made  him 
a  more  serious  offender.  Or,  put  more  directly,  the  government  has  an  interest  in  cap- 
turing persons  who  violate  its  laws,  and  thus  has  an  interest  in  punishing  a  person  who 
commits  an  offense  in  order  to  avoid  such  capture. 

56.  402  U.S.  146  (1971). 

57.  The  holding  in  Perez  goes  well  beyond  the  piggyback  approach  in  that  it  does 
not  require  a  showing  that  the  particular  offense  involved  is  a  means  of  promoting  other 
federally  proscribed  activity,  but  only  that  the  means-end  relationship  holds  for  the  class 
of  offenses  taken  as  a  whole,  402  U.S.  at  154-57.  Clearly,  many  crimes  that  would  satisfy 
the  Perez  means-end  approach  could  not  be  said  to  have  been  committed  "in  the  course 
of  committing"  a  federal  offense,  as  required  by  the  piggyback  provision. 

58.  The  Supreme  Court's  decision  in  Screws  v.  United  States,  325  U.S.  91  (1945).  re- 
flects a  similar  analysis.^  expressed  in  terms  of  intent,  see  note  53  supra.  There  it  was 
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It  may  also  happen  that  the  underlying  offense  is  the  means  by  which 
the  piggybacked  offense  is  committed.  For  example,  an  offender  might 
place  a  bomb  aboard  a  commercial  airliner^^  as  a  means  of  committing 
murder,  or  impersonate  a  federal  officer  in  order  to  commit  fraud.  In 
such  cases,  federal  authority  to  prosecute  for  the  piggybacked  offense 
can  also  be  justified  as  necessary  to  provide  full  protection  for  federal 
interests.  Thus,  impersonation  of  a  federal  official  is  a  federal  offense 
because,  when  used  to  commit  another  offense,  it  tends  to  discredit 
federal  credentials.  The  degree  of  this  damage  is  best  measured  by  the 
magnitude  of  the  related  offense,^"  and  thus  the  federal  interest  is  best 
vindicated  by  prosecuting  both  offenses  together.  Similarly,  Congress 
has  the  authority  to  outlaw  the  destruction  of  commercial  aircraft  be- 
cause it  deters  the  free  use  of  interstate  transportation  facilities.  A 
murder  connected  with  such  destruction  obviously  aggravates  the  in- 
terference with  the  use  of  those  facilities.  This  reasoning  receives  sup- 
port from  the  long  line  of  cases  under  the  commerce  clause,  including 
those  sustaining  the  Lottery  Act,*'^  the  Mann  Act,®^  the  National  Motor 
Vehicle  Theft  Act,^^  an^j  t^g  Lindbergh  Law,*^  which  have  established 
the  principle  that  Congress'  authority  over  interstate  commerce  carries 
with  it  the  authority  to  punish  the  criminal  ends  for  which  such  com- 
merce is  used.^° 

B.     The  Procedural  Aspect  of  "Transaction".:  Pendent  Jurisdiction 

An  alternative  constitutional  justification  for  piggybacking  derives 
from  procedural  rather  than  substantive  considerations,  along  lines 
analogous  to  the  doctrine  of  pendent  jurisdiction  in  civil  litigation. 
As  developed  by  the  Supreme  Court  in  United  Mine  Workers  v. 
Gihbs,^^  that  doctrine  permits  federal  courts  to  try  state  claims  together 

held  that,  while  punishment  of  murder  is  generally  a  matter  which  is  reserved  to  the 
states,  it  can  become  a  proper  subject  for  federal  sanction  when  committed  with  a  spe- 
cific intent  to  deprive  an  individual  of  his  civil  rights. 

59.  Destruction  of  a  commercial  airliner  could  be  prosecuted  directly  under  Code 
§  1702  (endangering  by  fire  or  explosion),  using  as  a  jurisdictional  base  Code  §  201(f)  (the 
offense  is  against  an  interstate  transportation  facility). 

60.  See  United  States  v.  Barnow,  239  U.S.  74  (1915). 

61.  Champion  v.  Ames,  188  U.S.  321  (1903).  , 

62.  Hoke  v.  United  States,  227  U.S.  308  (1913). 

63.  Brooks  v.  United  States,  267  U.S.  432  (1925). 

64.  Seadlund  v.  United  States,  97  F.2d  742  (7th  Cir.  1938). 

65.  Further  precedent  for  this  substantive  interest  approach  can  be  found  in  the  federal 
statutes  permitting  defendants  to  remove  state  prosecutions  to  federal  courts  when  sub- 
stantial federal  interests  are  involved,  28  U.S.C.  §  1442(a)  (1970)  (removal  of  criminal 
cases  against  officers  of  the  United  States);  id.  §  1442a  (removal  of  criminal  cases  against 
members  of  the  armed  forces);  id.  §  1443  (removal  of  criminal  cases  interfering  with  fed- 
erally-protected civil  rights).  The  constitutionality  of  such  statutes  is  well  established, 
Tennessee  v.  Davis,  100  U.S.  257  (1879). 

66.  383  U.S.  715  (1966). 
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with  federal  claims  when  they  "derive  from  a  common  nucleus  of  oper- 
ative fact"  and  "if,  considered  without  regard  to  their  federal  or  state 
character,  .  .  .  [the  plaintiff]  would  ordinarily  be  expected  to  try  them 
all  in  one  judicial  proceeding  .  .  .  ."^'^  The  doctrine  is  grounded  in  the 
theory  that  claims  that  are  closely  related  comprise  but  one  constitu- 
tional "case."^*  Its  justification  lies  "in  considerations  of  judicial  econ- 
omy, convenience  and  fairness  to  litigants."^^ 

Pendent  jurisdiction  has  apparently  never  been  explicitly  extended 
to  criminal  cases.  Nonetheless,  much  the  same  rationale  would  seem 
to  apply.  Article  III  "cases"  clearly  include  criminal  prosecutions.^'' 
Furthermore,  as  Justice  Brennan,  the  author  of  the  Gibbs  opinion,  has 
noted,  "[t]he  considerations  of  justice,  economy,  and  convenience  that 
have  propelled  the  movement  for  consolidation  of  civil  cases  apply  with 
even  greater  force  in  the  criminal  context,"  particularly  in  light  of  the 
traditional  principle  that  a  defendant  should  not  be  subjected  to  mul- 
tiple trials  for  the  same  act."^^  In  addition  to  avoiding  the  expense  and 
injustice  of  multiple  prosecutions,  a  single  trial  would  minimize  the 
loss  of  liberty  imposed  by  pre-trial  detention  and  avoid  inconsistent 
sentencing  and  treatment  decisions.^- 

Piggyback  jurisdiction,  however,  goes  beyond  the  notion  of  pendent 
jurisdiction  generally  applied  in  civil  litigation,  in  that  the  appended 
offense  is  a  federal  crime,  governed  by  federal  law,  rather  than  simply 
a  state  offense  tried  at  the  same  time.''^  It  might  be  argued  that  the 
proposed  piggyback  jurisdiction  thus  exceeds  the  constitutional  limits 
on  congressional  authority  indicated  in  Erie  R.R.  v.  Tompkins."^^  In 
his  opinion  for  the  Court  in  that  case,  Justice  Brandeis  stated,  in  a  con- 

67.  /d.  at  725. 

68.  Id. 

69.  /d.  at  726. 

70.  Tennessee  v.  Davis,  100  U.S.  257,  264,  268  (1879). 

71.  Ashe  V.  Swenson,  397  U.S.  436,  456  (1970)  (Brennan,  J.,  concurring).  Ashe  itself 
involved  only  a  determination  of  the  scope  to  be  afforded  the  double  jeopardy  rule  as 
applied  to  repeated  state  prosecutions.  However,  Justice  Brennan  explicitly  noted  the 
parallel  between  that  issue  and  the  rule  of  pendent  jurisdiction  enunciated  in  Gibbs.  Id. 
at  454,  456. 

Although  the  double  jeopardy  clause  has  been  held  inapplicable  to  dual  state  and 
federal  prosecutions,  see  note  141  infra,  the  Code  contains  statutory  prohibitions  against 
such  re-prosecutions,  see  TAN   141-47  infra. 

72.  One  particularly  unfortunate  result  of  dual  state  and  federal  prosecutions  is  the 
detainer  system,  under  which  a  federal  prisoner  is  generally  denied  parole  if  the  state 
notifies  federal  authorities  that  it  intends  to  prosecute  after  the  prisoner  has  served  his 
federal  sentence.  See  Schwartz,  supra  note  18,  at  71. 

73.  In  this  respect  R.S.  5509,  TAN  36-41  supra,  is  closer  to  the  concept  of  pendent 
jurisdiction  applied  in  civil  litigation  than  is  the  Code's  piggyback  provision. 

Similarly,  in  those  criminal  prosecutions  removed  to  federal  court,  28  U.S.C.  §§  1442(a), 
1442a,  1443  (1970),  see  note  65  supra,  state,  rather  than  federal,  substantive  law  is  applied 
in  the  federal  trial.  See  Tennessee  v.  Davis,  100  U.S.  257  (1879);  Fed.  R.  Crim.  P.,  Advisory 
Committee  Note  to  Rule  54(b)(1). 

74.  304  U.S.  64  (1938). 
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troversial  passage,'^  that  Congress  could  not  constitutionally  prescribe 
rules  of  substantive  law  to  be  applied  in  diversity  casesJ^  That  prin- 
ciple might  be  said  to  extend  to  any  case  where  a  matter  normally  with- 
in the  exclusive  jurisdiction  of  the  states  is  tried  in  federal  court  solely 
for  purposes  of  procedural  convenience.''^ 

Whatever  the  status  of  Erie's  constitutional  doctrine  with  respect  to 
diversity  law,  it  need  not  be  considered  controlling  as  to  piggyback 
jurisdiction  in  criminal  cases.  First,  unlike  diversity  cases,  federal 
prosecutions  involving  piggybacked  offenses  will  always  include  an 
underlying  offense  that  will  be  tried  according  to  federal  law.  To  apply 
state  law  to  a  piggybacked  offense  at  the  same  trial  would  be  cumber- 
some and  confusing,  requiring  the  jury  to  apply  two  different  and  pos- 
sibly conflicting  standards  to  the  same  conduct.''^  Second,  in  the  vast 
majority  of  cases,  federal  jurisdiction  over  the  piggybacked  offense 
itself  will  also  be  justifiable  in  terms  of  a  substantive  means-ends 
analysis  as  described  above,  and  in  those  cases  the  power  to  apply  federal 
law  is  clear.  There  will,  of  course,  be  some  cases  in  which  a  procedural 
justification  alone  exists  for  piggybacking.^^  But  disallowing  the  ap- 
plication of  federal  law  in  those  few  cases  would  lead  to  a  complex, 
time-consuming  dispute  as  to  whether  a  case  came  within  the  excep- 
tion, and  thus  might  undercut  congressional  efforts  to  apply  federal 
law  to  protect  federal  interests.  Finally,  the  problem  of  forum-shop- 
ping, while  not  entirely  absent,*"  is  far  less  significant  with  respect  to 

75.  The  constitutional  discussion  in  Erie  has  been  the  subject  of  extensive  commen- 
tary. References  are  collected  in  C.  Wright,  Federal  Courts  230-31  (1970). 

76.  304  U.S.  at  78.  Of  course,  the  Erie  doctrine  raises  no  question  as  to  the  power  of 
Congress  to  prescribe  procedural  rules  for  criminal  cases  in  federal  court,  regardless  of  the 
basis  for  federal  jurisdiction. 

77.  State  law  is  generally  applied  to  pendent  claims  in  civil  suits.  Note,  Problems  of 
Parallel  State  and  Federal  Remedies,  71  Harv.  L.  Rev.  513  (1958),  and  it  has  been  sug- 
gested that,  following  Erie,  this  result  may  be  constitutionally  required,  Comment,  Pen- 
dent Jurisdiction— Application  of  the  Erie  Doctrine,  24  U.  Chi.  L.  Rev.  543,  552  (1957).  It 
is  by  no  means  clear,  however,  that  the  Erie  rule  extends  this  far,  D'Oench.  Duhme  &  Co. 
V.  FDIC,  315  U.S.  447,  465  (1942)  (Jackson,  J.,  concurring),  and,  at  least  when  the  pendent 
claim  involves  issues  of  unfair  competition,  there  is  some  authority  for  the  application 
of  federal  law.  Bulova  Watch  Co.  v.  Stolzburg,  69  F.  Supp.  543  (D.  Mass.  1947);  Zlinkoff, 
Erie  v.  Tompkins:  In  Relation  to  the  Law  of  Trade-Marks  and  Unfair  Competition,  42 
CoLUM.  L.  Rev.  955  (1942);  Note,  60  Harv.  L.  Rev.  821  (1947).  Cf.  Taussig  v.  Wellington 
Fund,  Inc.,  187  F.  Supp.  179  (D.  Del.  1970). 

78.  The  same  argument  has  been  made  with  respect  to  pendent  civil  claims,  Zlinkoff, 
supra  note  77,  at  988-90;  Note,  60  Harv.  L.  Rev.  821  (1947),  although,  as  indicated  in 
note  77  supra,  the  general  practice  has  been  to  apply  state  law. 

79.  Arguably  such  a  case  would  arise  if  an  offender  were  to  set  off  several  bombs  at 
the  same  time  in  several  different  buildings,  one  of  which  was  a  federal  courthouse  while 
the  others  had  no  connection  with  the  federal  government.  It  might  be  difficult  to  argue 
that  the  bombing  of  the  federal  building  stood  in  a  means-end  relation  to  the  other 
bombings,  yet  a  single  trial  for  the  whole  episode  would  clearly  be  procedurally  con- 
venient. 

80.  In  strict  terms,  of  course,  the  type  of  forum  shopping  available  in  diversity  cases 
is  impossible  in  criminal  prosecutions,  since  both  state  and  federal  prosecutors  are  limited 
to  using  the  courts  established  by   their  respective  governments.   Nonetheless,   it  seems 
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piggybacking  in  criminal  cases  than  it  is  in  diversity  cases,  where  it 
provides  substantial  justification  for  the  application  of  state  law.  Put 
briefly,  the  application  of  federal  law  to  piggybacked  offenses  is  "neces- 
sary and  proper" ^^  to  the  exercise  of  federal  power  to  try  the  entirety 
of  an  Article  III  "case."^^ 

The  appropriate  scope  of  a  single  "transaction"  from  the  procedural 
perspective  has  not  been  carefully  defined.  Gibbs  speaks  of  "a  common 
nucleus  of  operative  fact,"*^  but  it  is  not  clear  how  much  of  a  factual 
overlap  is  required.®*  The  interests  of  convenience  and  judicial  econ- 
omy supporting  the  procedural  argument  suggest  that  federal  authority 
should  extend  to  all  offenses  which,  were  they  prosecuted  by  one  au- 
thority, could  be  joined  in  a  single  trial.  Modern  rules  of  joinder,  such 
as  Rule  8(a)  of  the  Federal  Rules  of  Criminal  Procedure,^^  though  not 
definitive  "-explications  of  the  constitutional  limits,  are  useful  guide- 
lines since  they  were  written  with  precisely  those  interests  in  mind  and 
have  already  been  subject  to  judicial  interpretation.®^  Indeed  the  Court 
in  Gibbs  referred  to  the  liberal  joinder  provisions  in  the  Federal  Rules 

plausible  that,  in  cases  of  concurrent  jurisdiction,  either  a  state  or  federal  prosecutor 
might  defer  to,  or  even  encourage,  prosecution  in  the  other  forum  because  of  variations 
in  the  law  to  be  applied— for  example,  because  the  available  penalty  in  the  prosecutor's 
own  jurisdiction  seems  either  too  lenient  or  too  harsh.  However,  if  appropriate  restraints 
on  the  exercise  of  prosecutorial  discretion  are  implemented,  as  discussed  at  TAN  121-35 
infra,  the  choice  of  a  federal  or  state  court  should  seldom  if  ever  be  made  simply  be- 
cause the  law  to  be  applied  will  be  less  favorable  to  the  defendant. 

81.  Cf.  Hanna  v.  Plumer,  380  U.S.  460,  471-72  (1965);  Ely,  Legislative  and  Administra- 
tive Motivation  in  Constitutional  Law,  79  Yale  L.J.  1205,  1305-06  nn.  300,  301  (1970). 

82.  The  application  of  federal  law  to  piggybacked  offenses  might  also  be  challenged 
as  a  violation  of  the  equal  protection  element  in  Fifth  Amendment  due  process.  Boiling 
V.  Sharpe,  347  U.S.  497  (1954),  when  federal  substantive  law  is  harsher  than  state  law— 
for  example,  if  the  death  penalty  is  retained,  despite  the  Commission's  contrary  recom- 
mendation. Code  Chapter  36,  Introductory  Comment,  and  the  dubious  constitutional 
status  of  such  punishment  after  the  Supreme  Court's  recent  decision  in  Furman  v. 
Georgia,  40  U.S.L.W.  4923  (U.S.  June  29,  1972).  This  claim  would  probably  fail  under 
the  traditional  equal  protection  test,  Kotch  v.  Board  of  River  Port  Pilot  Comm'rs, 
330  U.S.  552,  556  (1947),  because  the  federal  government  cannot  be  said  to  have  made 
an  arbitrary  classification  of  offenders— Congress  has  chosen  to  subject  to  federal  law  only 
those  already  accused  of  having  committed  federal  crimes.  However,  at  least  when  the 
defendant's  life  is  at  stake,  the  courts  are  likely  to  apply  the  "fundamental  interest" 
analysis  which  requires  a  compelling  state  interest  to  uphold  the  classification.  Cf.  Harper 
V.  Virginia  Bd.  of  Elections,  383  U.S.  663,  670  (1966);  Skinner  v.  Oklahoma,  316  U.S.  535, 
541  (1942).  In  those  cases  in  which  there  is  a  substantive  federal  interest  in  prosecuting 
for  the  piggybacked  offense,  it  seems  probable  that  courts  would  find  a  compelling  state 
interest.  An  equal  protection  challenge  could,  however,  raise  much  more  substantial  dif- 
ficulties in  those  few  cases  in  which  the  only  justification  for  federal  prosecution  of  the 
piggybacked  offense  is  procedural,  see  note  79  supra. 

83.  383  U.S.  715.  725  (1966). 

84.  See  Note,  UMW  v.  Gibbs  and  Pendetit  Jurisdiction,  81  Harv.  L.  Rev.  657,  659-62 
(1968). 

85.  Rule  8(a)  of  the  Federal  Rules  of  Criminal  Procedure  provides  that  two  or  more 
offenses  may  be  joined  if  they  "are  of  the  same  or  similar  character  or  are  based  on  the 
same  act  or  transaction  or  on  two  or  more  acts  or  transactions  connected  together  or 
constituting  parts  of  a  common  scheme  or  plan." 

86.  Cf.  1  C.  Wright,  Feder.\l  Practice  and  Procedure  §  143  (1969);  Ashe  v.  Swenson, 
397  U.S.  436,  454  n.8  (1970)  (Brennan,  J.,  concurring). 
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of  Civil  Procedure,  analogous  to  those  in  the  Criminal  Rules,  as  a  clear 
expression  of  the  philosophy  underlying  its  opinion. ^^  At  the  same 
time,  the  defendant's  interest  in  avoiding  multiple  prosecution  argues 
for  including  within  a  single  transaction  all  offenses  for  which  subse- 
quent prosecution  by  the  same  authority  would  be  barred  by  the 
double  jeopardy  clause.  The  latter  standard  has,  however,  generally 
been  more  narrowly  construed  than  the  joinder  standard.^^  Since  a 
broader  standard  would  fully  protect  the  defendant's  interest  in  avoid- 
ing multiple  prosecutions,  and  convenience  and  economy  are  consti- 
tutionally cognizable  interests,  the  joinder  definition  of  a  single  trans- 
action would  seem  the  proper  rule. 

The  foregoing  discussion  indicates  that  most  conceivable  applica- 
tions of  piggyback  jurisdiction  would  be  constitutional  under  either  a 
substantive  or  procedural  theory  of  federal  jurisdiction.  Yet  some 
crimes,  though  committed  close  enough  in  time  or  place  to  a  federal 
offense  to  come  arguably  within  the  language  of  the  piggyback  pro- 
vision, might  not  meet  either  of  the  transaction  tests— that  is,  either  be 
part  of  a  criminal  transaction  affecting  a  federal  interest  or  have  factual 
questions  in  common  with  the  federal  offense.  This  situation  is  par- 
ticularly likely  to  occur  in  connection  with  crimes  that  continue  over 
an  extended  period  of  time,  such  as  possession  offenses,  conspiracies, 
and  illegal  businesses  like  gambling.®*  A  teenager  in  possession  of  mari- 
juana, for  example,  might  engage  in  shoplifting.  Under  the  Code,  he 
would  be  subject  to  federal  prosecution  for  possession  of  a  dangerous 
or  abusable  drug.*"  Federal  prosecution  might  then  be  possible  for  the 
shoplifting  offense  as  well,  since  it  was  arguably  committed  "in  the 
course  of  committing"  the  drug  offense.  Yet  it  would  be  difficult  to 
argue  that  either  offense  was  a  means  of  committing  the  other,  and 
probably  the  only  common  factual  element  would  be  the  defendant's 
identity.*^  Federal  prosecution  of  a  piggybacked  offense  in  such  a  case 


87.  383  U.S.  715.  724  (1966). 

88.  It  seems  that  no  uniform  test  regarding  the  scope  of  the  double  jeopardy  rule  has 
yet  developed.  Various  courts  have  applied  "same  evidence,"  "same  offense,"  and  "same 
act"  tests,  as  well  as  the  seemingly  broader  "same  transaction"  test.  See  J.  Sigler,  Double 
Jeopardy  63-69  (1%9);  Ashe  v.  Swenson.  397  U.S.  436,  450-58  (1970)  (Brennan,  J.,  con- 
curring). 

89.  See  TAN  105-6  infra. 

90.  Code  §  1824. 

91.  There  may  be  cases  not  far  removed  from  this  example  in  which  the  federal  inter- 
est is  more  plausible.  For  example,  suppose  that  a  man  were  caught  robbing  a  local  store 
while  in  possession  of  heroin.  It  could  well  be  that  the  robbery  was  simply  a  means  by 
which  the  offender  supported  his  habit,  or,  differently  stated,  that  it  was  done  with 
intent  to  use  the  proceeds  to  procure  more  heroin.  Certainly  the  relationship  between 
the  two  offenses  would  appear  to  be  as  close  as  that  which  the  Court  relied  upon  in 
Perez,  discussed  at  TAN  56-58  supra.  On  the  other  hand,  one  might  still  be  hesitant  to 
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might,  therefore,  exceed  constitutional  bounds.  A  court  faced  with  this 
situation  could  construe  the  piggyback  provision  to  avoid  the  constitu- 
tional question  by  incorporating  the  appropriate  substantive  and  pro- 
cedural definitions  of  a  criminal  transaction.^- 


III.     The  Scope  of  Piggyback  Jurisdiction 

As  the  preceding  discussion  indicates,  the  basic  rationale  for  piggy- 
back jurisdiction  is  to  insure  federal  jurisdiction  over  the  entirety  of 
a  criminal  transaction  when  jurisdiction  extends  to  any  part  of  it.®^ 
Whenever  an  offense  stands  in  a  means-end  relation  to  or  has  factual 
elements  in  common  with  an  offense  as  to  which  there  is  an  interest  in 
federal  prosecution,  there  will  necessarily  be  a  federal  interest  in  pros- 
ecuting the  former  offense  as  well.  Piggyback  jurisdiction  is  thus  essen- 
tially a  procedural  device  giving  federal  authorities  the  power  to 
prosecute  an  entire  criminal  transaction  when  federal  prosecution  is 


construe  the  language  of  the  piggyback  provision  to  cover  such  a  situation.  See  note  49 
supra  and  TAN  119  infra. 

Of  course,  if  the  heroin  that  the  offender  had  in  his  possession  was  the  thing  stolen, 
there  would  be  no  question  about  the  appropriateness  of  a  piggybacked  robbery  charge. 

92.  Some  support  for  such  an  interpretation  can  be  found  in  the  Commission's  com- 
mentary on  the  piggyback  provision,  which  notes  that  "  'In  the  course  of  committing'  .  .  . 
requires  more  than  a  mere  temporal  connection  between  the  two  offenses."  Code  §  201, 
Comment. 

93.  The  Commission  justifies  piggyback  jurisdiction  primarily  as  a  means  of  dealing 
with  the  problem  of  "grading,"  that  is,  of  designing  the  Code  so  that  the  sentencing 
structure  is  appropriately  coordinated  with  the  severity  of  the  offense  involved— a  problem 
that  has  proved  particularly  troublesome  under  present  law.  See  Code  §  201,  Comment; 
McClellan,  supra  note  1,  at  696-97.  For  example,  impersonation  of  a  federal  official  is 
presently  a  felony  punishable  by  up  to  three  years  imprisonment,  18  U.S.C.  §  912  (1970), 
"treatment  too  severe  for  mere  impersonation  of  a  marshal  in  order  to  serve  legal  process, 
but  not  severe  enough  for  a  kidnapping  or  major  fraud  which  might  be  committed  by 
impersonating  a  federal  official."  Code  §  201,  Comment.  The  Code  reduces  the  imper- 
sonation offense  to  a  misdemeanor.  Code  §  1381,  and  relies  on  the  piggyback  provision 
to  insure  appropriate  punishment  for  the  related  offense. 

The  Commission  notes  that  piggyback  jurisdiction  should  prove  particularly  useful  in 
prosecuting  civil  rights  offenses  and  crimes  against  federal  witnesses  and  informants.  See 
Brown  &  Schwartz,  New  Federal  Criminal  Code  is  Submitted,  56  A. B.A.J.  844,  847  (1970) 
(an  article  by  the  Commission's  Chairman  and  Staff  Director  introducing  the  proposed 
Code).  Thus,  18  U.S.C.  §  242  (1970)  (deprivation  of  rights  under  color  of  law)  now  pro- 
vides for  a  maximum  sentence  of  one  year  in  all  cases  except  "if  death  results,"  in  which 
case  life  imprisonment  can  be  imposed.  See  TAN  139-40  supra  and  TAN  156-57  infra. 
Under  the  Code,  the  basic  offense  remains  a  misdemeanor  with  a  maximum  penalty  of 
one  year.  Code  §  1502,  but  can  be  accompanied  by  a  piggybacked  charge  for  the  conduct 
causing  the  deprivation— whether  murder,  assault,  arson,  or  kidnapping.  Similarly,  inter- 
fering with  a  federal  witness  or  informant  is  presently  punishable  by  a  maximum  sen- 
tence of  five  years,  even  if  the  means  of  interference  is  murder,  18  U.S.C.  §§  1503,  1510 
(1970),  but  under  the  Code  can  lead  to  a  higher  range  of  sentences  when  piggybacked 
offenses  are  involved. 

The  description  of  piggyback  jurisdiction  as  a  "grading"  device  tends  to  focus  atten- 
tion on  the  problem  of  determining  the  appropriate  sentence  for  a  given  course  of  con- 
duct, rather  than  on  the  antecedent  issue  of  determining  what  elements  of  the  defendant's 
conduct  are  to  be  federally  punished— that  is,  the  jurisdictional  question.  It  is  the  latter, 
more  fundamental  issue  which  is  the  primary  focus  of  the  present  discussion. 
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warranted  at  all."^  The  scope  of  piggyback  jurisdiction  is  therefore 
dependent  not  only  on  the  range  of  offenses  that  may  be  piggybacked, 
but  also  on  the  breadth  of  the  underlying  federal  jurisdiction.  It  should 
be  noted  that  piggybacking  would  not  extend  federal  jurisdiction  to 
persons  not  otherwise  subject  to  federal  prosecution.^'  While  the  pro- 
vision extends  federal  authority  to  certain  acts  presently  beyond  its 
reach,  the  primary  determinant  of  the  scope  of  federal  jurisdiction— 
and  the  most  appropriate  focus  for  federalist  concerns— is  still  the  juris- 
diction provided  for  underlying  offenses. 

Given  that  the  purpose  of  the  piggyback  provision  is  to  encompass 
all  elements  of  a  criminal  transaction  for  which  federal  prosecution  is 
appropriate,  it  would  seem  that  any  offense  should  be  eligible  for 
piggybacking  onto  any  other  federal  offense.  There  should  be  no  arbi- 
trary limits  on  the  prosecutor's  ability  to  charge  for  the  entirety  of  the 
transaction.  Such  an  approach  would  be  consistent  with  the  basic  phi- 
losophy, underlying  the  Code's  other  jurisdictional  reforms,  of  defining 
federal  jurisdiction  broadly  enough  to  include  all  major  classes  of  cases 
for  which  federal  enforcement  might  be  justified,  and  relying  on  con- 
trol of  prosecutorial  discretion  to  prevent  inappropriate  uses  of  that 
power.^^ 

94.  The  question  of  when  federal  prosecution  is  warranted  is,  of  course,  exceedingly 
complex.  Common  justifications  for  federal  enforcement  are  that  the  offense  affects  the 
operations  of  the  national  government,  that  state  authorities  are  unable  to  prosecute  effec- 
tively because  of  interstate  complications  or  resource  limitations,  or  that  state  authorities 
will  not  prosecute  in  good  faith  because  of  local  corruption  or  racial  prejudice.  For  fur- 
ther discussion  of  these  issues,  see  Schwartz,  supra  note  18;  Abrams,  supra  note  18.  Of 
course,  in  determining  the  appropriate  scope  to  be  afforded  any  justification  for  federal 
enforcement,  it  is  necessary  to  consider  the  countervailing  interests  generally  favoring  state 
law  enforcement:  the  increased  potential  for  diversity  and  experimentation  in  handling 
problems  of  criminal  justice,  see  Duncan  v.  Louisiana,  391  U.S.  145,  171-93  (1968)  (Harlan, 
J.,  dissenting),  and  protection  from  the  dangers  of  centralized  authority,  see  R.  Jackson, 
The  Supreme  Court  in  the  American  System  of  Government  70-71  (1955).  The  Com- 
mission has  tried  to  come  to  grips  with  these  issues  directly  in  §  207,  which  contains 
guidelines  for  the  exercise  of  prosecutorial  discretion.  See  note  28  supra  and  TAN  121- 
35  infra.  Extended  analysis  of  these  issues  is  not  necessary  for  present  purposes  since  the 
transaction  rationale  for  piggybacking  will  apply  whatever  justifications  for  federal  pros- 
ecution are  employed. 

95.  There  appear  to  be  only  two  possible  exceptions.  First,  there  could  be  a  case  in 
which  an  individual  was  an  accomplice  to  a  piggybacked  offense  but  not  to  the  underly- 
ing offense.  For  example,  an  individual  might  assist  a  bank  robber  in  stealing  a  car  to 
secure  the  robber's  escape,  yet  not  be  aware  of  the  bank  robbery  itself,  and  hence  would 
be  an  accomplice  to  a  crime  committed  "in  immediate  flight  from"  the  robbery,  but  not 
to  the  robbery.  Such  cases  will  obviously  be  rare. 

Second,  it  might  be  argued  that  the  piggyback  provision  would  cover  a  crime  committed 
by  a  bystander  or  victim  of  a  federal  crime.  To  take  a  somewhat  strained  example,  a 
debtor  might  unjustifiably  assault  an  agent  of  his  creditor  who  impersonates  a  federal 
marshal  in  serving  legal  process.  Yet,  while  prosecution  for  the  assault  might  require 
proof  of  some  of  the  same  facts  as  the  impersonation  offense  itself,  it  seems  an  inappro- 
priate—and ungrammatical— interpretation  of  the  piggyback  provision  to  say  that  the 
assault  was  "committed  in  the  course  of  committing"  the  impersonation. 

96.  See  TAN  27-29  supra  and  TAN   121-35  infra. 
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The  Commission's  original  Study  Draft^^  did  in  fact  provide  piggy- 
back jurisdiction  for  nearly  all  offenses  to  which  it  could  be  applied. 
The  Final  Report,''^  however,  restricts  piggyback  jurisdiction  by  limit- 
ing both  the  offenses  that  employ  the  piggyback  provision  as  a  jurisdic- 
tional base  and  the  offenses  available  as  underlying  offenses.  Given  the 
inconsistency  of  any  such  limitations  with  both  the  logic  of  piggyback- 
ing and  the  Commission's  general  jurisdictional  approach,  the  Final 
Report's  changes  call  for  careful  examination. 

A.     Limitations  on  Piggybacked  Offenses 

As  noted  earlier,^^  the  Final  Report  limits  piggyback  jurisdiction  to 
those  common  crimes  against  persons  and  property  contained  in  Chap- 
ters 16  and  17  of  the  Code.  The  only  exception  is  the  extension  of  the 
piggyback  base  to  four  other  offenses  concerning  corruption  and  intimi- 
dation of  local  officials.^****  In  terms  of  the  Code  as  a  whole,  this  is  not 
a  major  jurisdictional  restriction;  most  of  the  other  chapters  of  the 
Code  contain  offenses,  such  as  those  involving  national  security,  gov- 
ernment operations,  internal  revenue,  and  civil  rights,  as  to  which 
federal  jurisdiction  is  plenary. 

One  other  chapter,  however,  contains  offenses  that  are  not  normally 
within  the  federal  jurisdiction.  This  is  Chapter  18,  entitled  "Offenses 
Against  Public  Order,  Health,  Safety,  and  Sensibilities,"  which  covers 
riot,  trafficking  in  firearms,  gambling,  obscenity,  and  drug  offenses. 
In  the  Study  Draft,  piggyback  jurisdiction  was  provided  for  the  more 
serious  of  these  offenses,  including  inciting  riot,^°^  supplying  or  re- 
ceiving illicit  firearms,^*'^  gambling  in  violation  of  local  law,^"^  and 
promoting  prostitution.^''^  In  the  Final  Report,  on  the  other  hand, 
none  of  the  Chapter  18  offenses  were  given  piggyback  jurisdiction. 

There  are  two  possible  justifications  for  this  restriction.  First,  it  is 
unlikely  that  such  offenses  would  often  be  so  closely  related  to  an  un- 
derlying offense  as  to  form  part  of  the  same  transaction.  Clearly,  how- 
ever, there  could  well  be  situations  in  which  piggyback  jurisdiction 
over  these  offenses  would  be  useful  and  justifiable.  For  example,  a  local 


97.  See  note  3  supra. 

98.  See  note  3  supra. 

99.  See  TAN  31-32  supra. 

100.  Code   §§    1361    (Bribery),    1362    (Unlawful    Rewarding   of   Public   Servants),    1366 
(Threatening  Public  Servants),  and  1367  (Retaliation). 

101.  Study  Draft  (and  Code)  §  1801. 

102.  Id.  §§  1811,  1812,  1813.  The  definitions  of  these  offenses  in  the  Code  differ  some- 
what from  those  in  the  Study  Draft.  See  note  119  infra. 

103.  /d.  §1831. 

104.  /d.§1841. 
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gambling  operation  could  be  maintained  in  close  connection  with  'an 
illicit  drug  business,  or  an  individual  could  incite  a  riot  in  the  course 
of  destroying  government  property  or  interfering  with  interstate  trans- 
portation facilities.  Since  the  gambling  operation  might  be  the  means 
of  financing  the  drug  business,  or  a  nucleus  of  facts  common  to  both 
the  riot  and  property  destruction  offenses  might  exist,  there  could  well 
be  a  federal  interest  in  prosecuting  the  entire  transaction  that  would 
be  frustrated  by  denying  piggyback  jurisdiction  to  Chapter  18  offenses. 
Second,  piggyback  jurisdiction  may  have  been  withdrawn  out  of 
concern  that  the  on-going  nature  of  several  Chapter  18  offenses  might 
result  in  inappropriate  applications  of  piggybacking.  There  is,  of 
course,  opportunity  for  abuse.  An  individual  who  operates  an  illegal 
gambling  business  might,  at  some  time  during  the  protracted  period 
of  its  operation,  commit  another  unrelated  federal  crime  and  then  be 
charged  in  federal  court  with  a  piggybacked  gambling  offense  as  well, 
since  it  could  arguably  be  said  to  have  been  committed  "in  the  course 
of  committing"  the  federal  offense.  Yet  this  eventuality,  which  also 
presents  itself  as  a  consequence  of  possession  offenses,^"^  can  be  re- 
solved by  judicial  interpretation  of  the  piggyback  provision^"^  and  con- 
trols on  prosecutorial  discretion.  It  seems  unnecessary,  and  inconsistent 
with  the  Code's  general  outlook,  to  contract  jurisdiction  in  response  to 
this  danger. 

B.     Limitations  on  Underlying  Offenses 

Similar  conclusions  follow  from  an  examination  of  the  proposed 
limitations  on  underlying  offenses.  In  the  Study  Draft,  piggybacked  of- 
fenses could  have  been  prosecuted  when  associated  with  "any  other 
offense  over  which  federal  jurisdiction  exists,"^"^  rather  than  "any 
other  offense  defined  in  this  Code  over  which  federal  jurisdiction  ex- 
ists," as  provided  in  the  Final  Report.^**^  The  change  is  significant. 
There  are  a  large  number  of  federal  offenses,  most  of  them  regulatory, 
defined  not  in  the  Criminal  Code  but  in  other  titles  of  the  United 
States  Code.  Typical  are  provisions  prohibiting  unfair  trade  practices, 
safety  equipment  violations,  and  improper  labeling  of  food  and 
drugs.^"^  The  elimination  of  such  regulatory  offenses  as  underlying 

105.  See  TAN  89-91  supra. 

106.  See  TAN  92  supra. 

107.  Study  Draft  §  201(b). 

108.  Code  8  201(b)  (emphasis  added). 

109.  A  table  of  current  regulatory  statutes  with  criminal  penalties  is  included  as  an 
appendix  to  Schwartz  &  Markowitz,  Comment  on  Regulatory  Offenses,  1  Working  Papers 
403,  410-17. 
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offenses  for  piggybacking  is  another  reflection  of  the  generally  more 
restrictive  approach  to  jurisdiction  taken  in  the  Final  Report.  Again, 
however,  the  Study  Draft's  position  seems  more  consistent  with  the 
rationale  for  piggyback  jurisdiction  and  with  the  general  reliance  on 
limiting  discretion  rather  than  jurisdiction. 

In  the  first  place,  the  expansion  of  federal  jurisdiction  that  would 
result  from  allowing  common  crimes  to  be  piggybacked  onto  regulatory 
offenses  would  probably  be  slight.  It  is  unlikely  that  many  crimes  of 
the  type  included  in  Chapters  16  and  17  could  ever  be  said  to  have 
been  committed  "in  the  course  of  committing"— much  less  "in  imme- 
diate flight  from  the  commission  of"— regulatory  violations.  On  the 
other  hand,  there  might  be  considerable  justification  for  federal 
prosecution  of  those  offenses  that  actually  occur  in  connection  with 
regulatory  offenses  such  as  piggybacked  offenses  closely  related  to 
violations  of  health  and  safety  standards  or  fraudulent  business  prac- 
tices provisions.  Thus,  a  piggybacked  charge  of  negligent  homicide  for 
the  deaths  resulting  from  the  improper  labeling  of  a  dangerous  drug^^** 
or  a  piggybacked  charge  of  theft  for  a  violation  of  a  consumer  credit 
disclosure  requirement^^^  might  be  justified,  both  because  the  regu- 
lations were  designed  to  provide  protection  against  precisely  those  con- 
sequences and  because  of  the  substantial  overlap  of  factual  proof  re- 
quired for  both  offenses. 

The  Final  Report  moves  part  way  toward  meeting  this  problem  by 
including  in  Chapter  16  a  special  offense  of  "reckless  endangerment" 
that  prohibits  creation  of  "a  substantial  risk  of  serious  bodily  injury 
or  death  to  another."^ ^-  The  offense  carries  a  one  year  maximum  sen- 
tence unless  "the  circumstances  manifest  .  .  .  extreme  indifference  to 
the  value  of  human  life,"  in  which  case  the  maximum  is  seven  years. ^" 
A  unique  jurisdictional  provision  allows  it  to  be  piggybacked  onto  any 
other  federal  offense,  whether  or  not  contained  in  the  Criminal 
Code."^  The  reckless  endangerment  offense  is  particularly  appropriate 
for  piggybacking  onto  regulatory  offenses  designed  to  protect  health 
and  safety,  and  for  this  reason  the  special  piggyback  jurisdiction  pro- 
vided is  clearly  justified. 

110.  Under  present  law,  such  a  regulatory  violation  could  be  punished  by  a  maximum 
sentence  of  three  years,  even  if  intent  to  mislead  were  shown.  21  U.S.C.  §  333  (1970).  Code 
§  3006  would  limit  the  maximum  sentence  for  any  offense  outside  the  Code  to  one  year. 

111.  15  U.S.C.  §  1611  (1970)  provides  for  a  maximum  sentence  of  one  year  for  viola- 
tion of  provisions  in  the  Truth  in  Lending  Act,  id.  §§  1601  et  seq. 

112.  Code  §  1613.  The  provision  essentially  follows  Model  Penal  Code  §  211.2  (Pro- 
posed Final  Draft,  1962). 

113.  Code  §  1613. 

114.  The  language  used  is  the  same  as  that  employed  in  §  201(b)  as  it  appeared  in  the 
Study  Draft.  See  TAN  107  supra. 
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Yet  it  is  not  clear  why  only  this  offense,  among  all  those  listed  in 
Chapters  16  and  17,  should  be  amenable  to  piggybacking  onto  offenses 
outside  the  Code.  As  noted  above,  for  example,  a  sufficiently  serious 
violation  of  drug  labeling  regulations  might  warrant  a  negligent  homi- 
cide charge  as  well.  Moreover,  it  would  seem  that  piggyback  jurisdic- 
tion for  such  a  charge  might  be  obtained  even  as  the  Code  is  presently 
written,  since  nothing  appears  to  prevent  a  prosecutor  from  piggyback- 
ing reckless  endangerment  onto  the  regulatory  violation,  and  then 
piggybacking  negligent  homicide,  or  another  appropriate  offense,  onto 
the  charge  of  reckless  endangerment.  The  Code  contains  no  explicit 
bar  to  such  double  piggybacking  and,  as  suggested  above,  it  might  be 
appropriate  in  certain  circumstances. ^^^ 

Admittedly,  extension  of  piggyback  jurisdiction  to  include  regula- 
tory violations  as  underlying  offenses  would  create  some  opportunity 
for  abuse.  The  ongoing  nature  of  some  regulatory  offenses— such  as 
licensing  or  reporting  violations— raises  the  possibility  that  other,  unre- 
lated criminal  activity  may  occur  during  the  extended  course  of  that 
violation  and  thus  arguably  fall  within  the  language  of  the  piggyback 
provision.  Again,  however,  legislative  and  judicial  limitations  on  the 
use  of  discretion  would  seem  an  adequate  safeguard,  and  would  avoid 
an  arbitrary  limitation  on  prosecutorial  power.^^® 

Given  the  generally  broad  definition  of  piggyback  jurisdiction  and 
the  Code's  general  reliance  on  prosecutorial  discretion,  it  is  difficult 
to  discern  a  persuasive  reason  for  the  Final  Report's  retreat  from  the 
Study  Draft's  approach  to  piggybacking;  perhaps  the  changes  were  un- 
dertaken simply  to  increase  the  political  acceptability  of  the  Code.^^^ 


115.  It  may  be  that  the  Commission  did  not  intend  to  provide  an  opportunity  for 
such  double  piggybacking.  If  so,  and  if  the  more  restrictive  language  of  the  piggyback 
provision  in  the  Final  Report  reflects  a  strong— and  heretofore  unarticulated— policy,  con- 
trary to  that  suggested  in  the  text,  against  permitting  crimes  other  than  reckless  endanger- 
ment to  be  piggybacked  onto  regulatory  offenses,  then  an  explicit  prohibition  against 
double  piggybacking  should  be  included  either  in  the  reckless  endangerment  provision 
or  in  the  piggyback  provision  itself. 

116.  In  this  connection,  it  should  be  noted  that  an  aggressive  federal  prosecutor  might 
try  piggybacking  any  of  a  host  of  common  crimes  onto  the  Code's  tax  evasion  provisions. 
Code  §§  1401,  1402.  If  taken  far  enough,  this  approach  could  result  in  federal  jurisdiction 
over  virtually  any  crime  which  resulted  in  an  unreported  gain  to  the  offender.  (Indeed, 
it  has  been  argued  that  practice  under  the  existing  statutes  already  approaches  too  close 
to  this  result.  Cf.  Rutkin  v.  United  States,  343  U.S.  130  (1952)  (Black,  J.,  dissenting).)  Such 
an  application  of  piggybacking,  however,  while  not  beyond  the  range  of  a  liberal  inter- 
pretation of  the  means-end  test  proposed  TAN  53-65  supra,  would  clearly  require  stretch- 
ing the  meaning  of  the  phrase  "in  the  course  of  committing"  unreasonably,  and  most 
likely  would  not  survive  judicial  scrutiny. 

117.  The  Study  Draft  provoked  some  harsh  criticism.  See  Liebmann,  supra  note  6; 
National  Association  of  Attorneys  General,  supra  note  6. 
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A  similar  concern  may  explain  the  refusal,  in  both  versions,  to  make 
certain  crimes  in  the  Code  itself  underlying  offenses  for  purposes  of 
piggybacking.  Most  notable  are  the  three  provisions  that  prohibit  sup- 
plying or  receiving  firearms  when  the  recipient  intends  to  commit  a 
crime  with  the  firearm  or  is  a  member  of  a  specially  defined  class  of 
ineligible  recipients,  or  when  the  firearm  itself  is  of  a  particular  char- 
acter.^^8  Clearly,  some  offenses  could  be  committed  in  connection  with 
a  firearms  transaction  and  thus  be  appropriate  subjects  for  piggyback- 
ing. For  example,  an  offender  might  shoot  a  police  officer  attempting 
to  prevent  receipt  of  an  interstate  firearms  shipment.  Yet  the  extension 
of  piggyback  jurisdiction  to  these  offenses  would  not  lead  to  jurisdic- 
tion over  all  crimes  subsequently  committed  with  the  firearm.  Al- 
though receipt  of  the  firearm  may  be  the  means  of  committing  a  sub- 
sequent robbery,  the  latter  offense  can  hardly  be  said  to  have  been 
"committed  in  the  course  of  committing  or  in  immediate  flight  from" 
the  firearms  purchase,  within  the  ordinary  meaning  of  those  words.^^* 
The  inconsistency  of  the  firearms  exclusion  with  both  the  rationale  of 
piggybacking  and  the  Code's  general  jurisdictional  approach  is  sharply 
revealed  by  the  fact  that  the  Commission  permits  piggybacking  onto 
one  of  the  same  supplying  and  receiving  offenses  when  explosives  rather 
than  firearms  are  involved.^^'^ 


118.  Code  §§  1811,  1812,  1813. 

119.  Thus  here,  as  elsewhere,  the  ordinary  meanhig  of  the  language  of  §  201(b)  proves 
narrower  than  the  transaction  tests  proposed  at  TAN  50-88  supra.  See  notes  49,  91,  and 
116  supra. 

Note  that  the  result  here  would  be  quite  different  if  the  Commission's  recommendation 
for  the  outlawing  of  handguns  were  adopted,  Code  Comment  preceding  §  1811.  If  pos- 
session of  a  handgun  were  a  federal  crime,  and  if  the  offense  were  available  as  an  under- 
lying offense  for  piggybacking,  then  virtually  all  crimes  committed  with  handguns  would 
become  federal  offenses.  Such  a  substantial  expansion  of  federal  jurisdiction  might  not  be 
necessary  to  effectuate  the  federal  interest  in  gun  control,  and  consequently  there  might 
be  good  reason  for  excluding  such  a  possession  offense  as  an  underlying  offense  for  pur- 
poses of  piggybacking. 

In  the  Study  Draft,  §  1811  extended  to  possessing  as  well  as  supplying  and  receiving 
firearms,  and  consequently  there  may  have  been  more  substantial  justification  for  exclud- 
ing this  offense  from  the  piggyback  base  there  than  in  the  Final  Report. 

120.  Code  §  1811. 

Both  the  Final  Report  and  the  Study  Draft  also  exclude  as  an  underlying  offense  the 
fugitive  felon  offense.  Code  §  1310,  which  makes  it  a  federal  crime  to  cross  a  state  line  in 
order  to  avoid  prosecution  for  a  state  felony,  or  to  avoid  giving  evidence  in  a  state  pro- 
ceeding. The  purpose  of  the  statute  is  to  permit  federal  authorities  to  apprehend  a  sus- 
pect and  turn  him  over  to  state  authorities  for  prosecution;  it  is  virtually  never  used  as 
a  basis  for  federal  indictment.  In  fact,  the  Commission's  consultant  on  jurisdiction  recom- 
mended that  the  fugitive  felon  offense  be  eliminated  altogether  in  favor  of  a  provision 
simply  giving  the  federal  government  authority  to  arrest  state  offenders  who  have  fled 
interstate.  Abrams,  Consultant's  Report  on  a  Fugitive  Felon  Offense,  1  Working  Papers 
551.  Thus,  the  decision  not  to  extend  piggyback  jurisdiction  to  this  offense  can  be  ration- 
alized on  the  ground  that,  since  the  fugitive  felon  offense  will  never  be  prosecuted  as  a 
federal  offense  at  all,  neither  the  means-end  argument  nor  the  convenience  of  a  single 
trial  would  justify  piggyback  jurisdiction. 


3351 
The  Yale  Law  Journal  Vol.  81:  1209,  1972 


IV.     Jurisdiction  Versus  Enforcement:  The  Exercise  of  Prosecutorial 
Discretion 

The  desirability  of  giving  greater  scope  to  piggyback  jurisdiction 
than  is  provided  by  the  Final  Report  is  of  course  dependent  to  some 
degree  on  the  effectiveness  of  the  controls  imposed  on  the  exercise  of 
prosecutorial  discretion. 

In  the  past,  prosecutorial  policy  has  been  a  matter  internal  to  the 
Justice  Department,  largely  free  from  public  influence  or  scrutiny.^-^ 
The  resulting  pattern  of  enforcement  has  been,  at  best,  uneven.  In 
some  cases,  federal  enforcement  has  almost  entirely  displaced  state  en- 
forcement, for  no  apparent  reason.  Federal  authorities,  for  example, 
have  assumed  substantial  responsibility  for  the  investigation  and  pros- 
ecution of  bank  robbery^^^  ^^d  interstate  automobile  theft^^^  even 
though  the  federal  interest  in  prosecuting  for  such  activity  appears 
relatively  small. 

On  the  other  hand,  there  are  examples  of  considerable  restraint.  For 
instance,  the  Hobbs  Act  grants  federal  jurisdiction  over  any  robbery 
that  "affects  commerce,"^^^  and  could  easily  be  construed  to  cover  rob- 
bery of  almost  any  business.  Nonetheless,  prosecutions  under  the  Act 
have  been  infrequent. ^^^ 

Section  207  of  the  proposed  Code,  which  sets  forth  guidelines  for 
the  exercise  of  prosecutorial  restraint,  represents  an  effort  to  introduce 
some  rationality  and  consistency  into  enforcement  policies.  The  section 
"authorizes"  federal  authorities  to  defer  to  state  enforcement  whenever 
the  offense  can  be  effectively  prosecuted  by  local  authorities  and  no 
substantial  federal  interest  is  involved.  It  describes  a  number  of  cir- 
cumstances in  which  "a  substantial  federal  interest"  exists:  where  there 
are  interstate  impediments  to  effective  state  prosecution;  where  federal 
involvement  is  necessary  to  vindicate  federal  civil  rights;  where  there 
is  an  association  with  interstate  organized  crime;  and  where  there  is 
corruption  of  local  enforcement  authorities.^^^  With  respect  to  piggy- 


121.  An  informative  inside  view  of  the  exercise  of  prosecutorial  discretion  at  the  fed- 
eral level  is  presented  in  Kaplan,  The  Prosecutorial  Discretion— A  Comment,  60  Nw.  U.L. 
Rev.  174  (1965).  Occasionally,  Justice  Department  policy  on  the  exercise  of  prosecutorial 
discretion  has  come  to  light  in  the  context  of  a  lawsuit.  See  Redmond  v.  United  States, 
384  U.S.  264  (1966);  Screws  v.  United  States,  325  U.S.  91.  159-60  (1945). 

122.  18  U.S.C.  §  2113  (1970).  State  enforcement  authorities  have  accused  the  FBI  of 
"hogging"  bank  robberies  simply  because  they  are  big  cases.  Cf.  Kaplan,  supra  note  121, 
at  192. 

123.  18  U.S.C.  §  2312  (1970).  As  of  1970.  this  was  the  most  frequently  prosecuted  fed- 
eral offense.  McCIellan,  supra  note  1.  at  699. 

124.  18  U.S.C.  §  1951  (1970). 

125.  Stein,  Comment  on  Robbery,  2  Working  Papers  903,  910. 

126.  Code  §  207. 

57-868  O  -  73  -  pt.   3-24 
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backed  offenses,  it  states  that  the  necessary  interest  exists  if  "the  offense 
is  closely  related  to  the  underlying  offense,  as  to  which  there  is  a  sub- 
stantial federal  interest. "^^^ 

The  effectiveness  of  Section  207,  however,  is  subject  to  question. 
Its  standards  are  so  vague  as  to  represent  more  an  expression  of  attitude 
than  a  workable  set  of  criteria.  Furthermore,  the  provision  is  advisory; 
it  merely  "authorizes"  federal  prosecutors  to  decline  prosecution  in 
certain  circumstances,  and  is  expressly  made  non-litigable.  In  order  to 
give  the  section  more  force,  the  Commission  suggests,  with  what  seems 
unreasonable  optimism,  that  Congress  might  use  it  in  appropriations 
hearings  as  a  yardstick  for  assessing  the  employment  of  federal  re- 
sources.^-® 

Some  effort  might  be  made  to  strengthen  the  language  of  Section 
207.  For  example,  federal  prosecutors  could  be  "directed"  rather  than 
"authorized"  to  decline  prosecution  whenever  the  established  criteria 
are  not  satisfied  and  the  requirement  that  the  piggybacked  offense  be 
"closely  related"  to  the  underlying  offense  could  be  replaced  with  a 
more  explicit  version  of  the  transaction  test  outlined  previously. ^^^  The 
improvements  that  can  be  derived  from  such  rephrasing  are  likely  to 
be  limited,  however,  both  because  of  the  difficulties  at  the  legislative 
level  of  defining  explicitly  and  comprehensively  all  of  the  factors  rele- 
vant to  the  exercise  of  prosecutorial  discretion,  and  because  of  the  lack 
of  sanctions  for  disregarding  the  criteria,  however  defined. ^^° 

The  Commission's  consultant  on  jurisdiction  has  surveyed  a  num- 
ber of  alternative  methods  of  controlling  the  exercise  of  prosecutorial 
discretion. ^^^  For  example,  to  increase  the  specificity  of  the  guidelines, 
the  Attorney  General  could  be  required  to  issue  public  statements  of 
prosecutorial  policy  or  to  promulgate  appropriate  administrative  regu- 
lations. These  approaches,  however,  would  still  leave  authority  to  de- 
fine those  policies  solely  in  the  hands  of  the  Justice  Department  and 
would  introduce  only  the  control  derived  from  public  exposure,  unless 
the  rules  were  made  subject  to  judicial  review.  To  insure  greater  pro- 
tection of  state  interests,  various  mechanisms  for  bringing  state  and 
local    authorities    into    the    decision-making    process    could    be    em- 


127.  Id.  Section  207  is  quoted  in  full  at  note  28  supra. 

128.  Code  §  207,  Comment.  See  Abrams,  supra  note  18,  at  60. 

129.  See  TAN  51-88  supra. 

130.  The  criteria  set  forth  in  §  207  are  examined  in  some  detail  in  Dobbyn,  A  Pro- 
posal for  Changing  the  Jurisdictional  Provisions  of  the  New  Federal  Criminal  Code,  57 
Cornell  L.  Rev.  198  (1972),  and  an  altered  version  is  proposed.  The  proposal,  however, 
can  at  best  be  considered  a  marginal  improvement  over  the  original. 

131.  Abrams,  supra  note  18,  at  57-62. 
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ployed.^^2  Thus,  federal  prosecutors  could  be  required  to  consult  with 
local  authorities  before  making  a  decision,  to  defer  prosecution  for  a 
set  period  to  permit  local  prosecution,  or  to  await  a  request  from  state 
authorities  for  federal  action.^'^ 

As  the  consultant's  report  suggests,"^  more  explicit  and  detailed 
formulation  and  public  disclosure  of  federal  enforcement  policy  ap- 
pears desirable.  Making  matters  of  prosecutorial  policy  litigable  or 
formally  involving  non-federal  authorities  in  the  decision-making 
process,  however,  would  probably  create  more  problems  than  such 
devices  would  solve.^^^  It  appears  that  the  better  policy  would  be  to 
defer  judgment  on  such  additional  controls  until  there  has  been  sub- 
stantial experience  with  prosecutorial  policy  under  the  new  Code. 

Although  direct  state  participation  in  federal  decision-making  may 
not  be  desirable,  state  capacity  to  prosecute  for  an  entire  transaction 
that  involves  a  strictly  federal  crime,  parallel  to  the  federal  power  pro- 
vided by  the  piggyback  provision,  might  be  helpful  in  dealing  with 
the  problems  of  federalism  inherent  in  concurrent  jurisdiction.  Section 
201(b)  insures  that  when  a  federal  juror  is  assaulted,  the  federal  gov- 
ernment will  be  able  to  prosecute  for  both  the  intimidation  of  the 
juror  and  the  assault.  States,  however,  can  generally  prosecute  only  for 
the  assault. ^^^  If  multiple  prosecutions  are  to  be  avoided  in  such  situa- 
tions, the  federal  prosecutor  will  have  to  choose  between,  on  the  one 
hand,  prosecuting  the  entire  transaction  in  federal  court  simply  to  in- 
sure that  the  defendant  will  be  charged  for  the  uniquely  federal  offense, 
even  though  the  state  is  perfectly  capable  of  prosecuting  for  the  piggy- 
backed offense,  or,  on  the  other  hand,  leaving  the  case  to  state  authori- 
ties and  dropping  the  federal  offense.  The  better  solution,  it  would 
seem,  would  be  to  give  the  state  courts  jurisdiction  over  the  federal 
offense,  so  that  it  could  be  prosecuted  by  state  authorities  along  with 

132.  The  discussion  here  has  focused  primarily  on  whether  federal  or  state  authorities 
should  handle  particular  cases.  Yet  concurrent  jurisdiction  also  gives  rise  to  the  possibility 
of  conflicting  state  and  federal  policies  as  to  whether  certain  types  of  crime  are  to  be 
prosecuted  at  all,  and  the  nature  and  number  of  offenses  with  which  given  classes  of 
offenders  who  are  being  prosecuted  are  to  be  charged.  Some  mechanism  for  collaboration, 
whether  formal  or  informal,  seems  particularly  appropriate  to  harmonize  such  policies. 

133.  See  also  Dobbyn,  supra  note  130,  in  which  it  is  proposed  that  federal  prosecutors 
be  required  to  obtain  approval  from  a  federal  magistrate  before  prosecuting  for  common 
crimes. 

134.  Abrams,  supra  note  18,  at  58. 

135.  For  example,  if  requests  from  local  authorities  were  required,  there  would  have 
to  be  some  mechanism  whereby  federal  authorities  could  ignore  that  requirement  in  cases 
involving  a  bad  faith  refusal  to  prosecute  at  the  state  level  due  to  local  corruption  or 
racial  prejudice.  And  making  prosecutorial  policy  litigable  would  obviously  lead  to  sub- 
stantial delays  in  criminal  cases.  For  further  difficulties  see  Abrams,  supra  note  18,  at 
59-62. 

136.  Intimidation  of  a  juror,  federal  as  well  as  state,  may  occasionally  be  a  violation  of 
state  law.  See  Model  Penal  Code  §  240.2  (Proposed  Official  Draft,  1962). 
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the  state  offense.  Section  3231  of  Title  18  presently  grants  federal  dis- 
trict courts  exclusive  jurisdiction  over  federal  crimes. ^^^  That  provision 
could  be  modified  to  give  state  courts  jurisdiction  either  over  all  fed- 
eral offenses,  or,  paralleling  the  piggyback  provision,  only  over  those 
federal  offenses  committed  in  the  course  of  committing  state  offenses. 
-  There  is  precedent  for  giving  the  states  jurisdiction  over  federal  of- 
fenses,^^^  and  the  constitutionality  of  such  action  seems  clear.^^^  Appro- 
priate safeguards  could  be  devised  to  prevent  abuse.^^*^  Such  a  provision 
would  permit  greater  deference  to  state  enforcement,  while  insuring 
both  that  federal  interests  are  vindicated  and  that  the  defendant  is 
spared  multiple  prosecutions. 

V.     Piggyback  Jurisdiction  from  the  Defendant's  Perspective 

Although  the  primary  focus  of  debate  on  piggyback  jurisdiction  is 
the  conflict  between  state  and  federal  authority,  its  impact  on  criminal 
defendants  must  also  be  examined. 

A.     Double  Jeopardy 

From  the  defendant's  point  of  view,  the  argument  that  piggyback 
jurisdiction  promotes  convenience  and  fairness  by  affording  a  single 
trial  for  the  entirety  of  a  transaction  would  lose  its  appeal  if  the  fed- 
eral trial  did  not  act  as  a  bar  to  subsequent  state  prosecution  for  all  or 
part  of  the  same  transaction. ^^^  The  authors  of  the  Code  have  dealt 
with  this  problem  directly  by  including  a  provision  that  bars  state  pros- 
ecution in  cases  where  a  prior  federal  prosecution  was  "based  on  the 
same  conduct  or  arose  from  the  same  criminal  episode,"  unless  the 

137.  18  U.S.C.  §  3231  (1970). 

138.  Congress  gave  the  states  jurisdiction  over  certain  federal  crimes  as  early  as  1794. 
The  history  of  such  provisions  is  examined  in  detail  in  Warren,  Federal  Criminal  Laws 
and  the  State  Courts,  38  Harv.  L.  Rev.  545  (1925).  See  also  Testa  v.  Katt,  330  U.S.  386, 
389-90  (1947). 

139.  In  Testa  v.  Katt,  330  U.S.  386  (1947),  it  was  held  that  state  courts  could  be  not 
only  authorized  but  compelled  to  entertain  federal  penal  litigation.  See  Note,  Utilization 
of  State  Courts  to  Enforce  Federal  Penal  and  Criminal  Statutes:  Development  in  Judicial 
Federalism,  60  Harv.  L.  Rev.  966  (1947). 

140.  For  example,  a  simple  procedure  could  be  established  whereby  federal  authorities 
could  preempt  state  prosecution,  or,  as  a  more  substantial  check,  state  authorities  could 
be  required  to  obtain  approval  before  prosecuting  for  federal  offenses. 

141.  Dual  state  and  federal  prosecutions  were  held  constitutional  in  Abbate  v.  United 
States,  359  U.S.  187  (1959)  (federal  prosecution  subsequent  to  state  prosecution)  and  Bart- 
kus  v.  Illinois,  359  U.S.  121  (1959)  (state  prosecution  subsequent  to  federal  prosecution). 
The  continuing  validity  of  these  decisions  has  been  thrown  in  considerable  doubt,  how- 
ever, by  the  subsequent  decisions  in  Benton  v.  Maryland,  395  U.S.  784  (1969),  which  held 
the  double  jeopardy  clause  of  the  Fifth  Amendment  applicable  to  the  states  through  the 
Fourteenth  Amendment,  and  in  Murphy  v.  Waterfront  Comm'n,  378  U.S.  52  (1964),  which 
overturned  the  "dual  sovereignty"  principle  as  applied  to  the  privilege  against  self-incrimi- 
nation. 
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statute  underlying  the  previous  prosecution  was  "intended  to  prevent 
a  substantially  different  harm  or  evil"  from  the  law  defining  the  state 
offense. ^*^  A  similar  provision  bars  subsequent  federal  prosecution 
when  a  state  has  already  prosecuted,  unless  the  Attorney  General  "cer- 
tifies that  the  interests  of  the  United  States  would  be  unduly  harmed 
if  the  federal  prosecution  is  barred. "^^^ 

Piggyback  jurisdiction  complements  this  policy  in  two  ways.  First, 
by  permitting  federal  prosecution  for  the  entirety  of  a  given  transac- 
tion, it  obviates  the  need  for  subsequent  state  prosecution.  Second,  it 
eliminates  the  difficulties  that  might  otherwise  arise  because  of  the 
exception  for  subsequent  state  prosecution  under  statutes  directed  at 
a  "substantially  different  harm  or  evil."  If,  for  example,  an  individual 
impersonates  a  federal  official  in  order  to  commit  a  theft,  he  could  be 
prosecuted  under  existing  federal  law  only  for  the  impersonation  of- 
fense,^** although  he  might  be  given  a  sentence  close  to  the  statutory 
three-year  maximum  because  of  the  accompanying  theft.  A  subsequent 
state  prosecution  for  theft  would  probably  be  upheld,  even  under  a 
double  jeopardy  provision  like  that  proposed  in  the  Code,  on  the 
ground  that  the  state  statute  was  directed  at  a  different  evil.  Under  the 
Code,  however,  the  entire  transaction  could  be  handled  at  the  federal 


142.  Code  §  708.  Such  a  bar  to  subsequent  prosecution  appears  to  be  well  within  the 
constitutional  authority  of  Congress.  Although  the  issue  will  not  be  treated  here  in  depth, 
several  lines  of  reasoning  which  lead  to  this  conclusion  can  be  suggested. 

First,  such  a  bar  could  be  considered  necessary  to  protect  federal  judgments  in  criminal 
cases;  subsequent  state  trial  and  punishment  might  well  frustrate  the  verdict  or  sentence 
decreed  by  the  federal  court.  The  authority  of  Congress  to  take  analogous  measures  with 
respect  to  civil  litigation  appears  unquestioned.  See  Toucey  v.  New  York  Life  Ins.  Co., 
314  U.S.  118,  132-34  (1941);  28  U.S.C.  §  2283  (1970);  lA  J.  Moore,  Federal  Practice  ^^ 
0.208[3.-2]-[3.-3]  (2d  ed.  1965). 

Second,  it  has  been  held  that  Congress  can  preempt  a  field  if  enforcement  of  state  crimi- 
nal laws  is  likely  to  interfere  with  a  scheme  of  national  regulation.  Pennsylvania  v.  Nel- 
son, 350  U.S.  497  (1956);  Hines  v.  Davidowitz,  312  U.S.  52  (1941). 

Third,  it  has  been  held  that  Congress  has  the  power  to  remove  to  federal  court  certain 
state  criminal  prosecutions  which  involve  federal  officers  or  interfere  with  federally-pro- 
tected civil  rights,  28  U.S.C.  §§  1442(a),  1442a,  1443  (1970);  Tennessee  v.  Davis,  100  U.S. 
257  (1879),  indicating  that  Congress  can  deprive  the  states  of  jurisdiction  over  criminal 
cases  that  affect  a  federal  interest. 

Fourth,  there  is  a  strong  parallel  in  the  well-established  authority  of  Congress  to  pro- 
hibit state  prosecution  for  any  criminal  transaction  as  to  which  a  defendant  has  been  re- 
quired to  give  testimony  in  a  federal  proceeding.  UUmann  v.  United  States,  350  U.S.  422, 
434-36  (1956);  Brown  v.  Walker,  161   U.S.  591,  606-08  (1896). 

Fifth,  Katzenbach  v.  Morgan,  384  U.S.  641  (1966),  suggests  that  Congress  might  have  the 
authority,  under  §  5  of  the  Fourteenth  Amendment,  to  apply  a  somewhat  stronger  stand- 
ard of  double  jeopardy  to  the  states  than  is  required  by  judicial  interpretations  of  the 
Amendment.  See  Cox,  Constitutional  Adjudication  and  the  Promotion  of  Human  Rights, 
80  Harv.  L.  Rev.  91,  108  (1966).  But  see  Oregon  v.  Mitchell,  400  U.S.  112  (1970). 

And  finally,  as  suggested  in  note  141  supra,  Bartkus  may  no  longer  be  good  authority 
and  thus  such  a  bar  would  be  required  by  the  Constitution  itself,  even  in  the  absence 
of  an  act  of  Congress. 

143.  Code  §  707.  That  exception  might  be  subject  to  constitutional  challenge  in  the 
light  of  Benton  and  Murphy.  See  note  141  supra. 

144.  18U.S.C.§912(1970). 
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level  with  a  separate  charge  of  theft  piggybacked  onto  the  impersona- 
tion offense,  which  carries  only  a  one-year  sentence  in  the  Code.^^^ 
There  could  then  be  no  doubt  that  a  subsequent  state  prosecution  for 
theft  would  be  redundant— and  hence  prohibited. 

Given  the  defendant's  substantial  interest  in  a  single  trial  and  the 
danger  of  inconsistent  decisions  by  federal  and  state  prosecutors,  a  sub- 
sequent state  prosecution  for  part  of  a  single  criminal  transaction 
should  be  permitted  only  where  the  defendant  could  not  have  been 
charged  with  an  analogous  offense  at  the  federal  trial,  regardless  of 
whether  such  a  charge  was  actually  brought.  Thus,  if  the  defendant 
in  the  example  above  were  tried  in  federal  court  for  impersonation 
but  not  for  theft,  a  subsequent  state  prosecution  for  theft  should  be 
barred  anyway  because  a  piggybacked  charge  of  theft  could  have  been 
brought  in  the  original  trial.  The  Code  already  establishes  such  a  rule 
as  to  multiple  federal  prosecutions.^'*'^  The  language  of  Section  708, 
however,  presently  bars  a  subsequent  state  prosecution  only  in  cases 
where  the  defendant  was  actually  tried^^^  for  the  corresponding  federal 
offense.  Of  course  the  change  suggested  would  occasionally  induce  a 
federal  prosecutor  to  prosecute  for  a  piggybacked  offense  in  a  case 
where  he  might  otherwise  have  deferred  to  state  enforcement,  and 
hence  could  run  counter  to  the  interests  of  federalism.  In  such  cases, 
however,  considerations  of  fairness  to  the  defendant  would  seem  to 
outweigh  the  rather  minor  incursion  on  state  enforcement  that  would 
result. 

B.     Consequences  of  Terminating  the  Underlying  Charge 

A  related  issue  is  the  disposition  of  a  piggybacked  offense  when  the 
underlying  offense  is  terminated  either  by  dismissal  or  judgment  for 
the  defendant.  In  such  cases,  the  federal  court  should  have  authority 
to  retain  jurisdiction  over  the  piggybacked  offense,  absent  a  finding 
that  the  charge  for  the  underlying  offense  was  clearly  frivolous  and  was 
made  simply  for  the  purpose  of  obtaining  federal  jurisdiction  over  the 
underlying  offense.^^®  Such  has  been  the  rule  with  respect  to  pendent 

145.  Code  §  1381.  See  note  93  supra. 

146.  Code  §703. 

147.  More  specifically,  the  double  jeopardy  bar  applies  if  the  defendant  was  convicted 
or  acquitted,  or  judgment  was  for  the  defendant  on  a  point  of  fact  or  law  that  would 
prevent  conviction,  or,  with  some  exceptions,  when  the  case  was  terminated  without  the 
defendant's  consent  after  the  jury  was  impanelled.  Code  §§  708  and  704. 

148.  The  only  other  necessary  exception  to  this  suggested  rule  is  for  cases  in  which 
the  underlying  offense  is  dismissed  for  lack  of  jurisdiction.  In  that  case,  under  the  terms 
of  the  piggyback  provision,  there  would  be  no  jurisdiction  over  the  piggybacked  offense 
either,  which  would  then  also  have  to  be  dismissed  for  lack  of  jurisdiction.  Fed.  R.  Crim. 
P.  12(b)(2).  Such  a  dismissal  is  not  a  bar  to  subsequent  state  prosecution.  Code  §  709. 
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jurisdiction  in  civil  litigation,^**  and  there  is  no  reason  for  a  different 
result  with  respect  to  piggybacking. 

The  reasons  for  adopting  this  approach,  rather  than  the  alternative 
of  requiring  dismissal  of  the  piggybacked  offense  whenever  the  under- 
lying charge  is  terminated,  are  the  same  considerations  of  convenience 
and  fairness  that  support  piggyback  jurisdiction  itself.^^**  At  least  when 
a  case  has  advanced  well  beyond  the  pleadings,  a  dismissal  of  the  piggy- 
backed charges  and  a  subsequent  retrial  in  state  court  would  be  likely 
to  involve  substantial  delay  and  duplication  of  effort.  In  such  situa- 
tions, the  judge  should  exercise  his  discretion  as  to  the  dismissal  of  the 
piggybacked  offense,  with  due  regard  for  the  interests  of  each  of  the 
parties  involved.  In  particular,  he  should  consider  the  stage  at  which 
the  underlying  offense  is  dismissed,  whether  the  state  statute  covering 
the  piggybacked  offense  is  significantly  different  from  the  federal  stat- 
ute, and  the  original  reason  for  federal  prosecution. ^^^ 

C.     Plea  Bargaining 

The  increased  flexibility  that  piggyback  jurisdiction  would  give  fed- 
eral prosecutors  in  framing  indictments  would  increase  significantly  the 
opportunities  for  plea  bargaining.  As  a  result,  the  familiar  questions 
concerning  the  fairness  of  that  practice  would  become  all  the  more 
acute.^^2 

However  severe  the  objections  to  plea  bargaining,  they  do  not  war- 
rant rejection  of  piggyback  jurisdiction.  Even  from  the  defendant's  per- 
spective, there  would  be  little  to  gain  from  such  a  response.  Any  other 
equally  flexible  system  of  defining  aggravating  offenses  would  also  pro- 
vide substantial  room  for  bargaining.  On  the  other  hand,  a  less  flexible 
system,  such  as  the  present  one,  would  in  some  cases  provide  for  arbi- 
trarily high  sentences  and  in  others,  where  the  federal  penalty  seemed 

149.  United  Mine  Workers  of  America  v^  Gibbs,  383  U.S.  715  (1966);  A.H.  Emery  Co. 
V.  Marcan  Products  Corp.,  389  F.2d  11  (2d  Cir.  1968). 

150.  See  TAN  65-72  supra. 

151.  For  example,  if  the  trial  has  already  progressed  to  an  advanced  stage,  the  federal 
statute  covering  the  piggybacked  offense  is  nearly  identical  to  the  state  statute  in  defini- 
tion, defenses,  and  penalty,  and  the  reason  for  federal  prosecution  was  a  breakdown  in 
local  law  enforcement  due  to  corruption,  there  would  seem  to  be  no  reason  to  relinquish 
jurisdiction. 

It  is  assumed  here  that  the  defendant  has  consented  to  or  requested  the  dismissal  of 
the  piggybacked  offense.  The  government,  of  course,  has  the  authority  to  dismiss  such  a 
charge  whenever  it  wishes  to  do  so,  though  if  the  trial  has  begun  and  the  defendant's 
consent  is  not  obtained,  the  dismissal  should  act  as  a  bar  to  a  subsequent  trial  for  the 
piggybacked  offense  under  the  same  circumstances  as  provided  in  the  Code  for  the  dis- 
missal of  any  other  federal  offense.  See  Code  §8  704(d).  705(a),  707(a),  708(a). 

152.  See  generally  Note,  The  Unconstitutionality  of  Plea  Bargaining,  83  Harv.  L.  Rev. 
1387  (1970);  The  President's  Commission  on  Law  Enforcement  and  Administration  of 
Justice,  Task  Force  Report:  The  Courts  9-14  (1967). 
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too  low,  would  probably  result  in  transferring  the  defendant  to  state 
authorities  for  prosecution  of  all  or  part  of  the  crime.  In  the  latter 
case  the  defendant  would  be  faced  with  plea  bargaining  in  the  state 
courts,  not  to  mention  the  possibility  of  dual  state  and  federal  prosecu- 
tion.^^3  The  enactment  of  the  new  Code  would,  nevertheless,  be  an 
appropriate  occasion  for  considering  some  of  the  current  proposals  for 
plea  bargaining  reform. ^^^ 

D.  Cumulative  Sentencing 

The  increased  variety  of  charges  that  piggybacking  makes  available 
also  increases  the  possibility  that  an  individual  might  be  convicted  and 
given  cumulative  sentences  for  a  number  of  offenses  based  on  the  same 
conduct,  so  that  the  punishment  administered  in  certain  cases  could 
be  unduly  harsh.  The  Code  deals  with  this  problem  directly  through 
a  provision  specifically  limiting  the  situations  in  which  cumulative 
sentences  may  be  imposed.  Section  3204  provides  that  consecutive  sen- 
tences may  not  be  imposed  where  one  offense  is  included  in  another 
or  consists  only  of  preparation  for  or  facilitation  of  the  other  (such  as 
conspiracy  or  attempt),  or  where  one  offense  simply  prohibits  a  spe- 
cific instance  of  conduct  prohibited  generally  by  the  other.  Further- 
more, the  total  sentence  that  may  be  imposed  is  generally  limited  to 
the  maximum  penalty  carried  by  the  most  serious  offense  involved, 
with  an  exception  as  to  sentencing  for  two  or  more  offenses  of  roughly 
equal  seriousness  where  each  "was  committed  as  part  of  a  different 
course  of  conduct,  or  each  involved  a  substantially  different  criminal 
objective. "^^^  These  provisions  are  clearly  valuable  additions  to  the 
existing  law. 

E.  Precision  in  Drafting 

A  final  consideration  is  the  specificity  of  the  charges  with  which  a 
defendant  is  faced.  Previous  efforts  at  adjusting  penalties  for  federal 
offenses  according  to  the  severity  of  aggravating  incidents  have  been 
vague  and  imprecise.  The  fairly  common  provisions  increasing  the 
maximum  penalty  under  various  statutes   to  life   imprisonment   "if 


153.  Plea  bargaining,  of  course,  might  also  be  seen  as  advantage  by  a  large  number  of 
defendants  who  would  prefer  to  have  the  opportunity  to  plead  guilty  to  a  lesser  offense. 

154.  See,  e.g.,  American  Bar  Association  Project  on  Minimum  Standards  for  Criminal 
Justice,  Standards  Relating  to  Pleas  of  Guilty  (Tent.  Draft  1967),  adopted  as  amended, 
2  Crim.  L.  Rep.  2422  (1968);  The  President's  Commission  on  Law  Enforcement  and  Ad- 
ministration OF  Justice,  Task  Force  Report:  The  Courts  12  (1967). 

155.  Code  §  3204(3). 
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death  results,"^^^  for  example,  do  not  differentiate  among  degrees  of 
culpability;  the  punishment  is  the  same  whether  the  death  is  negli- 
gently caused  or  viciously  planned.  Even  the  somewhat  more  carefully 
drafted  bank  robbery  statute^^^  rather  arbitrarily  establishes  an  addi- 
tional sentence  of  up  to  twenty-five  years  for  any  associated  assault, 
regardless  of  its  nature,  and  provides  for  life  imprisonment  when  the 
offender  "kills"  someone,  again  without  respect  to  the  degree  of  cul- 
pability. The  replacement  of  such  provisions  by  the  piggybacking  of 
carefully  defined  offenses  would  assure  defendants  that  the  government 
will  have  to  charge  and  prove  separately  each  item  of  conduct  that 
aggravates  the  punishment,  and  that  the  resulting  sentence  will  be  at 
least  roughly  proportional  to  the  seriousness  of  the  conduct  involved. 

VI.     Conclusion:  The  Alternatives  to  Piggybacking 

There  are  at  least  three  broad  alternatives  to  piggyback  jurisdiction. 
Each  would  fulfill  essentially  the  same  function,  though  each  is  in  cer- 
tain respects  inferior  to  piggybacking. 

First,  piggybacking  could  be  replaced  by  more  conventional  tech- 
niques for  dealing  with  compound  offenses.  The  most  obvious  ap- 
proach would  be  to  provide  increased  penalties  for  individual  offenses 
when  associated  with  various  forms  of  aggravating  conduct.  For  ex- 
ample, the  crime  of  robbery  could  be  defined  so  as  to  be  punishable 
by  more  severe  sentences  when  accompanied  by  aggravated  assault  or 
murder,  as  in  the  present  bank  robbery  statute.  Reference  could  be 
made,  in  turn,  to  a  separate  set  of  definitions  for  such  common  forms 
of  aggravating  conduct  as  assault,  murder,  and  theft,  thus  eliminating 
inconsistencies  of  definition  and  assuring  that  all  the  requisite  ele- 
ments of  the  conduct,  including  the  appropriate  degree  of  culpability, 
would  be  clearly  set  forth. 

Such  an  approach  would  not  necessarily  frustrate  the  other  major 
jurisdictional  innovation  in  the  Code— the  separation  of  jurisdictional 
bases  from  definitions  of  criminal  conduct— and  it  would  permit  a 
more  selective  approach  to  the  extension  of  federal  jurisdiction  over 
incidental  offenses.^^^  On  the  other  hand,  the  resulting  definitions  of 

156.  See  TAN  34-35  supra. 

157.  See  TAN  33  supra. 

158.  Note  that  a  combination  of  this  approach  and  the  piggyback  proposal  is  also 
possible;  in  place  of  Code  §  201(b),  the  jurisdictional  provision  for  any  given  offense  in 
chapters  16  or  17  could  contain  a  statement  that  there  is  jurisdiction  over  that  offense 
whenever  it  is  committed  "in  the  course  of  committing"  any  of  a  set  of  crimes  which  is 
explicitly  listed.  Thus,  different  offenses  could  be  given  piggyback  jurisdiction  of  different 
scope. 
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offenses  might  be  exceedingly  cumbersome, ^s**  and,  no  matter  how  care- 
fully drafted,  they  would  almost  certainly  be  unable  to  avoid  situa- 
tions, characteristic  of  the  present  law,  in  which  various  incidents  with- 
in a  given  transaction  are  not  appropriately  covered  by  the  definitions. 
Furthermore,  such  an  approach  would  leave  open  the  possibility  of  in- 
consistent or  less  carefully  drafted  future  additions  and  hence  of  the 
re-emergence  of  the  haphazard  pattern  that  characterizes  the  present 
law.i«" 

As  a  second  alternative,  it  has  been  suggested  that  the  practice  of 
assigning  a  series  of  particular  jurisdictional  bases  to  individual  of- 
fenses, followed  in  both  the  Code  and  the  existing  law,  might  be  elimi- 
nated in  favor  of  a  single  provision  making  all  crimes  federally  cog- 
nizable when  committed  "within  the  federal  jurisdiction,"  a  phrase 
that  could  be  defined  to  comprehend  every  desired  basis  for  federal 
jurisdiction. ^^^  Although  this  approach  would  obviate  the  need  for 
special  devices  for  aggravating  offenses,  it  would  not  eliminate  the 
problem  of  defining  the  unit  of  behavior— that  is,  the  scope  of  the 
transaction— to  which  federal  jurisdiction  would  attach.^^^  Further- 
more, such  an  approach  could  involve  a  substantial  expansion  of  fed- 
eral authority,  and  consequently  pose  a  far  greater  threat  to  the  values 
of  federalism  than  does  piggybacking.  ^^^ 

159.  Presumably  the  definition  of  each  offense  would  have  to  include  a  reference  to 
every  possible  aggravating  offense.  In  some  cases,  for  example  where  the  offense  is  imper- 
sonation of  a  federal  officer,  this  might  extend  to  nearly  every  offense  now  contained  in 
chapters  16  and  17  of  the  Code.  Providing  for  an  appropriate  sentence  in  such  definitions 
could  be  an  especially  difficult  problem.  Thus,  if  impersonation  could  be  aggravated  by 
the  act  of  theft,  there  would  have  to  be  some  provision  for  adjusting  the  sentence  accord- 
ing to  the  character  of  the  theft— a  problem  that  requires  almost  two  full  pages  in  Code  § 
1735,  the  provision  that  covers  grading  of  theft  offenses  in  chapter  17.  Of  course,  such 
sentencing  provisions  could  be  stated  separately  and  incorporated  by  reference.  Yet 
the  more  such  devices  are  employed,  the  closer  this  approach  resembles  the  piggyback 
technique. 

160.  See  TAN  19  supra. 

161.  Schwartz,  supra  note  18.  Professor  Schwartz  offered  the  following  definition  for 
the  phrase  as  a  subject  of  discussion  for  the  Commission: 

Federal  jurisdiction  exists  if— 

(i)       Federal  facilities  were  employed  at  any  stage  of  the  offense; 

(ii)     the  Federal  government  or  any  of  its  agencies,  property,  personnel,  functions, 
or  interests  was  harmed  or  imperiled  by  the  behavior; 

(iii)    the  offense  occurred  in  Federal  territory; 

(iv)     the  offense  occurred  on  a  vessel  .  .  .  ; 

(v)      the  offense  infringed  upon  a  federal  statutory  or  constitutional  right; 

(vi)     by  reason  of  any  other  circumstance  in  the  case  Federal  prosecution  would  be 
constitutionally  permissible. 
Abraras,  Consultant's  Report  on  Jurisdiction,  1  Working  Papers  33,  50. 

162.  In  the  jurisdictional  provision  quoted  in  note  161  supra,  for  example,  there 
would  still  be  a  need  to  define  such  words  as  "offense,"  "behavior,"  and  "case." 

163.  The  breadth  of  the  resulting  jurisdiction  would  of  course  depend  on  the  particu- 
lar definition  used.  If  clause  (vi)  of  the  definition  in  note  161  supra  were  omitted,  for 
example,  the  result  would  be  much  the  same  as  if  the  Code  were  simply  altered  to  pro- 
vide for  jurisdiction  over  all  offenses  under  every  jurisdictional  base  set  forth  in  section 
201. 
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A  third  alternative  would  be  to  provide  for  "true"  pendent  criminal 
jurisdiction— that  is,  to  permit  prosecution  of  state  offenses  in  federal 
court  whenever  they  are  included  within  the  same  transaction  as  a 
federal  offense. ^^*  This  approach  would  permit  a  great  deal  of  flexi- 
bility in  framing  an  indictment,  while  at  the  same  time  respecting  the 
right  of  each  state  to  write  its  own  criminal  law.  Yet  it  has  the  obvious 
disadvantage  of  requiring  the  application  of  two  or  more  systems  of 
criminal  law  to  a  single  transaction. ^^^ 

The  proposal  for  piggyback  jurisdiction  essentially  captures  the  best 
of  each  of  these  alternatives.  It  permits  continuation  of  the  particular- 
istic treatment  of  jurisdictional  bases  and  aggravating  offenses,  pro- 
vides for  the  application  of  a  single  body  of  federal  law  to  the  entirety 
of  a  criminal  transaction,  limits  federal  jurisdiction  to  only  those  of- 
fenders already  subject  to  federal  prosecution,  and  assures  sufficient 
authority  and  flexibility  to  prosecute  all  the  offenses  involved  in  a 
given  transaction. 

164.  The  result  would  still  differ  from  the  form  of  pendent  jurisdiction  employed  in 
civil  litigation  in  that  it  would  provide  for  appending  an  additional  party— the  state- 
without  first  obtaining  that  party's  consent,  and  without  letting  that  party  represent  itself. 
Even  this  result  is  not  unprecedented,  however.  The  pendent  jurisdiction  rule  of  Gibbs, 
TAN  66-69  supra,  has  been  held  to  extend  to  pendent  parties,  see  Astor-Honor,  Inc.  v. 
Grosset  &  Dunlap,  Inc.,  441  F.2d  627  (2d  Cir.  1971),  and  under  Fed.  R.  Civ.  P.  24  (Inter- 
vention) an  individual  does  not  always  have  the  right  to  represent  his  own  interests  in  an 
action  in  federal  court. 

165.  See  TAN  78  supra. 
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The  Libbaky  of  Congress, 
Congressional  Research  Service, 

Washington,  D.C.,  Auffust  31,  J 972. 
To:    Senate  Subcommittee  on  Criminal   Laws  and   Procedures.   Attention:    G. 

Robert  Blalfey,  Chief  Counsel. 
From  :  American  Law  Division. 

Subject:   Analysis  of   Section   1617    (Criminal  Coercion)    of  Proposed   Federal 
Criminal  Code. 

The  attached  report  is  in  response  to  your  request  for  a  comparison  of  Section 
1617,  the  criminal  coercion  provision,  of  the  proposed  federal  criminal  code  with 
similar  or  related  state  statutes,  particularly  with  regard  to  the  argument  that 
such  a  provision  might  unduly  impair  First  Amendment  rights,  for  example,  in 
the  area  of  picketing,  demonstrations,  and  consumer  educational  efforts.  Copies 
of  the  relevant  state  statutes  are  enclosed. 

As  indicated  in  our  telephone  conversation  of  .July  7,  we  have  also  included 
some  material  on  federal  threat  and  coercion  statutes  that  have  raised  First 
Amendment  issues  and  a  discussion  of  the  First  Amendment  issues  rai.'^ed  by  the 
proposed  section. 

Richard  E.  Israel. 
Legislative  Attorney. 

Criminal  Coercion  and  the  First  Amendment  :  A  Comparison  of  Section  1617 . 
OF  Proposed  Federal  Criminal  Code  With  Rbxated  State  and  Federal 
Statutes  With  Respect  to  First  Amendment  Issues 

On  January  7,  1971,  the  National  Commission  of  Reform  of  Federal  Criminal 
Laws  created  by  Public  Law  89-801  submitted  to  the  President  and  the  Congress 
its  Final  Report :  a  Proposed  New  Federal  Criminal  Code. 

Included  in  the  Proposed  Code  is  the  following  section  and  explanation  : 

"Section  1617.  Criminal  Coercion. 

"(1)  Offense. — A  person  is  guilty  of  a  Class  A  misdemeanor  if.  with  intent  to 
compel  another  to  engage  in  or  refrain  from  conduct,  he  threatens  to : 
"  ( a )  commit  any  crime ; 
"(b)  accuse  anyone  of  a  crime  ; 

"(c)  expose  a  secret  or  publicize  an  asserted  fact,  whether  true  or  false, 
tending  to  subject  any  person,  living  or  deceased,  to  hatred,  contempt  or 
ridicule,  or  to  impair  another's  credit  or  business  repute;  or 

"(d)  take  or  withhold  official  action  as  a  public  servant,  or  cause  a  public 
servant  to  take  or  withhold  official  action. 
"(2)  Defense. — It  is  an  affirmative  defense  to  a  prosecution  under  this  i^ection 
that  the  actor  believed,  whether  or  not  mistakenly:  (a)  that  the  primary  pur- 
pose of  the  threat  was  to  cause  the  other  to  conduct  himself  in  his  own  best 
interests,  or  (b)  that  a  purpose  of  the  threat  was  to  cause  the  other  to  desist 
from  misbehavior,  engage  in  behavior  from  which  he  could  not  lawfully  abstain, 
make  good  a  wrong  done  by  him,  or  refrain  from  taking  any  action  or  responsi- 
bility for  which  he  was  disqualified. 

"(3)  Jurisdiction. — There  is  federal  jurisdiction  over  an  offense  defined  in 
this  section : 

"(a)   under  paragraphs  (a),  (b),  (c),  (e)  or  (1)  of  section  201 ; 
"(b)   when  the  threat  is  to  accuse  anyone  of  a  federal  crime  or  to  commit  a 
federal  crime ;  or 

"(c)   when  the  threat  in  subsection  (1)  (d)  involves  federal  official  action." 

COMMENT 

This  provision  is  intended  to  consolidate  and  replace  existing  "blackmail"  and 
coercive  threat  statutes  (18  U.S.C.  sec.  872-77).  Certain  forms  of  coercion  are 
covered  by  rape  and  extortion  legislation.  See  sees.  1641,  1643,  1732.  See  also 
threatening  public  servants  (sec.  1366),  witnesses  (sec.  1321),  informants  (sec. 
1322).  In  view  of  the  availability  of  felony  penalties  for  such  categories  of 
aggravated  coercion,  the  basic  coercion  section  here  is  classified  as  a  misdemeanor. 

Federal  jurisdiction  under  subsection  (3)  parallels  existing  law,  but  is  some- 
what enlarged  to  reach  coercive  threats  to  federal  employees  not  covered  by 
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proposed  sec.  1366,  as  well  as  threats  by  federal  employees  concerning  their 
official  duties  for  which  there  is  jurisdiction  under  existing  law.  See,  e.g.,  18 
U.S.C.  sec.  872.  See  Working  Papers,  pp.  589,  592,  841-47, 1195. 

The  coverage  of  the  section  is  explained  in  a  comment  at  pages  841-847  of 
the  National  Commission's  Working  Papers.  It  is  there  pointed  out  that  the 
provision  is  a  catchall  for  miscellaneous  situations  where  the  nature  of  the  threat 
or  the  object  of  the  threat  might  not  alone  be  enough  to  warrant  criminal  penalties 
but  which,  in  combination,  might  be  serious  enough  to  call  for  sanctions. 

The  comment  states : 

"The  proposed  coercion'  provision  works  no  great  change  in  the  existing  law 
[i.e.,  U.S.C.  sees.  873  (blackmail),  875  (interstate  communications),  876  (mailing 
threatening  communications) ,  and  877  (mailing  threatening  communications  from 
foreign  country )  ] .  The  breadth  presently  given  to  the  meaning  of  'thing  of  value' 
[in  the  existing  law]  in  Federal  courts  probably  makes  the  existing  law  equally 
comprehensive  with  our  proposal.  We  are,  then,  basically  combining  present  sec- 
tions dealing  with  such  offenses,  perhaps  marginally  broadening  the  threats 
covered — for  example,  threats  to  "expose  a  secret'  as  well  as  'publicize  an  asserted 
fact'  tending  to  injure  reputation  or  credit  are  explicitly  made  criminal — and 
articulating  defenses  that  would  probably  be  recognized  under  present  law  either 
through  prosecutorial  discretion  or  judicial  decision  if  the  question  arose."  p.  842. 

The  comment  acknowledges  that  the  statute  must  be  carefully  limited.  How- 
ever, it  is  stated  that  the  proposed  section  is  limited  by  the  requirement  that  the 
threat  be  "with  intent  to  compel"  and  by  the  provision  for  defenses  that  would 
exculpate  well  intentioned  or  socially  acceptable  types  of  threats  but  would,  as 
in  present  law,  proscribe  those  types  of  threats  that  are  associated  with  extortion, 
blackmail,  or  official  misconduct. 

It  has  been  suggested  that  the  breadth  of  the  proposed  criminal  coercion  section 
may  infringe  First  Amendment  rights,  for  example,  in  the  areas  of  picketing, 
demonstrations,  and  consumer  educational  efforts.  In  this  regard,  this  report 
considers  the  following  matters :  comparison  between  the  proposed  sec.  1617  and 
similar  or  related  present  state  laws ;  federal  threat  and  coercion  statutes  that 
have  raised  First  Amendment  questions ;  and  the  arguments  wdth  regard  to  the 
proposed  section's  constitutionality. 

/.  State  Statutes 

At  the  state  level,  statutory  provisions  making  it  an  offense  to  threaten  the 
commission  of  a  crime,  the  accusation  of  a  crime,  or  injury  to  repuitation  in  order 
to  compel  a  person  to  do  or  not  to  do  an  act  are  found  in  some  extortion  statutes 
and  in  most  of  the  separate  criminal  coercion  statutes  that  have  been  adopted  in 
ten  states.  At  common  law%  extortion  is  the  corrupt  collection  of  an  unlawful  fee 
l)y  an  officer  under  the  color  of  office.^  By  statute,  the  concept  has  been  broadened 
to  include  the  obtaining  of  any  money,  property,  or  thing  of  value  by  any  person, 
by  means  of  force,  fear,  or  threats."  Among  the  modern  statutes,  a  distinction 
has  been  drawn  between  those  which  emphasize  this  extortion  itself,  that  is 
the  actual  obtaining  of  money  or  other  thing  of  value,  with  the  threat  with 
intent  to  extort  regarded  as  a  lesser  offense,  and  those  which  punish  the  extortive 
threat  regardless  of  whether  anything  of  value  was  obtained."  A  further  distinc- 
tion can  be  drawn  between  those  extortion  statutes  where  the  intent  is  to  obtain 
pecuniary  advantage  and  those  which  additionally  .speak  of  an  intent  to  compel 
a  person  to  do  or  not  to  do  something.  Thus,  the  Iowa  extortion  statute  provides : 
If  any  person,  either  verbally  or  by  any  written  or  printed  communication, 
maliciously  threaten  to  accuse  another  of  a  crime  or  offense,  or  to  do  any 
injury  to  the  person  or  property  of  another,  with  intent  to  extort  anv  money 
or  pecuniary  advantage  whatever,  nr  to  compel  the  person  so  threatened  to  do 
any  act  against  his  will,  he  shall  he  imprisoned  in  the  penitentiary  not  more 
than  five  years  or  be  fined  not  exceeding  one  thousand  dollars,  or  be  im- 
prisoned in  the  county  jail  not  exceeding  one  year,  or  both  such  fine  and 
imprisonment.'  ( Italic  added ) . 


n  ?wi-  PprkiiiS;^ Criniiiml  Lnw  :^1it  ( 19.57)   [hereafter  eitefl  as  Perkins] 

-d  Wharton  s  Criminal  Law  and  Procedure  793-794  (Anderson  ed    1957) 

3  Perkins  at  Z2^.  ' 

*  Iowa  Code  Ann.,  sec.  720.1;  see  also  Maine  Rev.  Stat.  Ann.,  tit    17    sec    3702-  Mass 

o|"i/;"' V  ii-"  p'  '■''W-T''r"'    -■"'•  -^L'^l'-  ^'""'"-  ^"""  -'*"«••  ■"•■<■■  750.2i:i':  Xehr.  Rrv.  Stat'. 
^.s-441  ,  N.H.  Rev.  Stat.  Ann.,  sec.  572.46  ;  Oen.  Laws  of  Rhode  Island  11-42-2  ;  Vt.  Stat. 

ATtfh.f    sec.    X  I  UZ. 
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There  are  also  extortion  statutes  which  not  only  broaden  the  intent,  as  the  Iowa 
statute  does,  but  which  also  extend  the  kinds  of  threats  beyond  the  accusations 
of  crime  or  injury  to  person  or  property  to  include  threats  to  injure  a  person's 
reputation  or  to  subject  a  person  to  ridicule  or  contempt.  Thus,  the  Tennessee 
extortion  statute  provides : 

If  any  person,  either  verbally  or  by  written  or  printed  couununication, 
maliciously  threatens  to  accuse  another  of  a  crime,  offense,  or  immoral  act, 
or  to  do  any  injury  to  the  person,  reputation  or  property  of  another,  with 
intent  thereby  to  extort  any  money,  proi>erty,  or  pecuniary  advantage  what- 
ever, or  to  compel  the  person  so  threatened  to  do  any  act  against  his  will, 
he  shall,  on  conviction,  be  punished  by  imprisonment  in  the  penitentiary  not 
less  than  two  (2)  years  nor  more  than  five  (5)  years."^  (Italic  added). 
There  is,  then,  a  similarity  in  the  language  of  what  might  be  called  the  broad 
extortion  statutes  of  the  Tennessee  type  and  the  language  of  the  proposed  sec. 
1617(1).  However,  it  appears  that  some  of  these  statutes  have  been  regarded  as 
simply    prohibiting    the    same    kind    of    conduct    as    the    traditional    extortion 
statutes."  Furthermore,  it  does  not  appear  that  there  has  been  any  case  in  which 
the  application  of  such  broad  extortion  statutes  has  raised  First  Amendment 
objections.  However,  it  might  be  noted  that  in  Sn-ain  v.  State,'  the  Tennessee 
Supreme  Court  did  uphold  the  conviction  of  an  in.stigator  of  a  boycott  under  the 
above-noted  Tennessee  statute.  The  boycott  had  been  organized  in  the  black  com- 
munity against  a  beer  distributor  to  cause  him  to  hire  more  blacks.  The  evidence 
showed  that  without  the  knowledge  of  the  as.sociation  which  was  purportedly 
backing  the  boycott,  the  instigator  had  demanded  and  received  a  cash  payment 
from  the  distributor  to  end  the  boycott. 

What  can  be  regarded  as  separate,  criminal  coercion  statutes  have  been 
adopted  in  ten  states.*  It  appears  that  all  of  these  statutes  except  that  of 
Washington  have  been  adopted  since  the  formulation  in  1962  of  the  Model  Penal 
Code,  which  contains  a  criminal  coercion  provision  similar  to  the  proposed  sec. 
1617.°  As  with  the  proposed  sec.  1617  and  the  Model  Penal  Code  provision,  these 
state  statutes  generally  provide  that  it  is  vmlawful  to  make  various  kinds  of 
threats  where  the  intent  is  to  compel  another  to  do  something  or  to  refrain  from 
doing  something.  There  are,  however,  some  variations  and  differences  between 
the  proposed  section  and  the  state  statutes.  Thus,  under  the  proposed  sec.  1617. 
the  actor  need  not  have  been  successful  in  compelling  another  to  do  or  not  to  do 
something.  It  is  .sufficient  if  he  had  made  one  of  the  .specified  threats  with  the 
intent  to  compel  certain  conduct.  Several  of  the  state  statutes  differ  in  that  a 
person  must  have,  in  fact,  been  compe  led  to  do  something  or  not  to  do  something."' 
Six  of  the  state  statutes  "  include  the  four  kinds  of  threats  mentioned  in  sec. 
1617,  that  is,  the  commission  of  crime,  accusation  of  a  crime,  subjection  to  ridi- 
cule or  ill  repute,  and  the  taking  or  withholding  of  oflScial  action.  Some  state  stat- 
utes include  threats  to  bnng  about  or  continue  a  strike,  boycott  or  other  collec- 
tive action,^"  except  that  some  of  them  restrict  this  provision  to  threats  where 
the  desired  conduct  is  not  demanded  for  the  benefit  of  the  group  for  which  the 
actor  purports  to  act.^^ 

Unlike  the  proposed  sec.  1617,  several  of  the  state  statutes  specifically  provide 
that  the  threat  is  unlawful  where  the  actor  does  not  have  legal  authority  to 
make  it,"  where  the  purpose  is  unlawfully  to  restrict  another's  freedom,"  or 
where  the  act  sought  to  be  restrained  is  a  lawful  one  ^^  or  one  which  a  person 


5  Tenn.  Code  Ann.,  39-4301 ;  see  also  Code  of  Ala.  tit.  14,  sec.  50 ;  Alaska  Stat.  sec. 
1115.300;  Diet,  of  Col.  Code  sec.  22-2305;  Fla.  Stat.  Ann.  sec.  836.05;  Ks.  Stat.  Ann., 
21-3428  :  N.M.  Stat.  Ann.  40A-16-8  ;  Pa.  Stat.  Ann.  tit.  18,  sec.  4802  ;  Wis.  Stat.  Ann. 
sec.  943.30  ;  Wyo.  Stat.  Ann.  sec.  6-147. 

"Slater  v.  Taylor,  31  App.  D.C.  100,  18  L.R.A.,  N.S.  77  (1908). 

■219  Tenn.  145,  407  S.W.  2d  452  (1966).  ^  ^.      _^ 

»  Colo  Laws  1971,  ch.  121.  sec.  40-.3-207  at  421:  Conn.  Gen.  Stat.  Ann.,  tit.  o3a,  sec. 
192  :  Hawaii  H.B.  20,  H.D.  1,  S.D.I.  CD.  1,  sec.  724  at  130.  approved  1972  ;  Idaho  Code 
(1971  Supp  )  sec.  18-800:  III.  Ann.  Stat.,  ch.  38,  sec.  12-6;  Minn.  Stat.  Ann.,  sec.  609. -'7  : 
Nev  Rev  Stat,  sec  207.190:  A'.V.  Penal  Code  sees.  135.60-135.75:  Oregon  Laws  1971. 
ch.  743,  sees.  102-103  at  1906:  Rev.  Code  of  Wash.  Ann.  sec.  9.33.060. 

"American  Law  Institute,  Model  Penal  Code,  Proposed  Official  Draft,  Ma.v  4,  l!)b2 
sec.  212.5. 

If  Conn.,  Hawaii,  Minn.,  N.Y.  and  Ore.  statutes,  supra  n.  8. 

11  Conn.,  Hawaii.  Idaho.  111..  N.Y.  and  Ore.  statutes,  supra  n.  S. 

^  III.  statute,  supra  n.  S. 

"  Hawaii,  N.Y.,  and  Ore.  statutes,  supra  n.  s. 

"  Colo.,  111.,  Minn.,  and  Wash,  statutes,  supra,  n.  S. 

15  Idaho  statute,  supra,  n.  8. 

1"  Colo,  and  Minn,  statutes,  .mpra,  n.  8. 
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has  a  legal  right  to  do  or  not  to  do.''  Some  of  the  statutes  also  specifically  provide 
that  the  threat  is  unlawful  regardless  of  whether  the  threat  is  to  be  carried  out 
by  the  actor  or  another  person.'" 

t'urthermore,  some  of  the  state  statutes  specifically  note  that  the  intent  may  be 
to  compel  tlie  threatened  person  or  another  to  do  or  no  to  something '"  and  that 
the  harm  may  be  directed  at  either  the  person  threatened  or  another  person.-" 
Finally,  some  of  the  state  states  provide  for  a  defense*'  or  an  affirmative  de- 
fense"- similar  to  the  proposed  sec.  1(J17(2).  In  two  states,  criminal  coercion  is 
a  misdemeanor,^  in  four  states  it  is  a  felony,'^  and  in  the  remaining  four  states  it 
is  a  misdemeanor  or  a  felony,  depending  on  the  kind  of  threat  or  harm."' 

11.  State  Statutes  in  the  Courts 

It  appears  that  only  the  Xew  York  and  Illinois  criminal  coercion  statutes  have 
been  challenged  on  First  Amendment  grounds.  In  Bishop  v.  Golden,""  the  plain- 
tiffs sought  an  injunction  in  federal  court  to  bar  their  prosecution  under  New 
York's  statutes  on  criminal  coercion""  and  obstructing  governmental  administra- 
tion -'  and  a  declaratory  judgment  that  these  statutes,  on  their  face,  or  as  applied, 
violated  the  First  Amendment  and  were  overbroad.  The  plaintiffs  argued  that 
the  prosecutions  were  motivated  to  sabotage  their  plans  of  decentralizing  the 
educational  process  in  the  Ocean  Hill-Brownsville  district  of  New  York  and  to 
prevent  the  orderly  transfer  of  power  to  the  Black  and  Puerto  Rican 
commiuiities. 

In  Bishop,  the  district  court  found  that  those  individuals  charged  under  this 
section  on  criminal  coercion  in  the  second  degree  were  alleged  to  have  threatened 
others  with  physical  violence.  Such  a  threat  was,  the  court  said,  one  of  nine  well 
defined  categories  of  threats  in  the  statute  which  made  it  unlawful  to  instill 
fear  by  the  use  of  such  threats  in  order  to  compel  another  to  do  an  act  from 
which  the  latter  had  a  legal  right  to  abstain  or  to  compel  another  to  refrain  from 
an  act  which  he  had  a  legal  right  to  do.  The  court  found  that  on  its  face  the  sec- 
tion of  the  statute  vinder  consideration  did  not  even  come  close  to  regulating  First 
Amendment  activities  and  that  there  was  no  reasonable  possibility  that  it  was 
subject  to  First  Amendment  attack."^  There  was,  the  court  said,  a  vast  difference 
between  a  "political  crime"  and  a  crime  committed  for  a  political  reason.  The 
fact  that  the  alleged  acts  were  committed  for  political  reasons  was  irrelevant 
in  determining  the  validity  of  the  statutes.  The  court  also  rejected  the  argument 
that  the  criminal  coercion  statute  might  encompass  unintentional  behavior  by 
the  accused.  The  court  again,  noted  that  the  categories  of  threats  were  well 
defined  and  that  there  was  no  basis  for  thinking  that  the  courts  would  construe 
the  statute  contrary  to  the  usual  criminal  law  standards. 

The  significance  of  this  case  in  an  analysis  of  the  proposed  sec.  1617  is  some- 
what limited.  The  court  considered  only  the  request  for  an  injunction  to  bar 
prosecution  for  threatening  physical  violence,  an  aspect  of  coercion  statutes 
which  raises  few  First  Amendment  problems,  and  for  obstructing  governmental 
oi)erations.  Having  denied  the  request  for  an  injunction,  the  court  concluded 
that  it  was  unnecessary  to  entertain  the  request  for  declaratory  judgment. 

The  case  of  Landry  v.  Daley'"'  involved  a  group  of  civil  rights  activists  who 
had  engaged  in  various  activities  such  as  demonstrations  and  picketing  to  pro- 
test racial  dLscriminaticm.  They  alleged  that  state  and  local  authorities  were 
prosecuting  and  threatening  to  prosecute  them  under  various  Chicago  ordinances 
and  Illinois  statutes,  including  that  state's  intimidation  statute,"  in  order  to 
deprive  them  of  their  Constitutional  rights.  Although  none  of  the  activists  were 


'•  Conn.,  Hawaii,  X.Y.,  Nev.,  Ore.,  and  Wash,  statutes,  supra,  n.  8. 

1*  Conn..  Hawaii,  N.Y.,  and  Ore.  statutes,  supra,  n.  8. 

'^  Colo,  statute,  supra,  n.  S. 

-■''Colo.,  Conn..   Hawaii,   Idaho,  111.,  Minn.,  N.Y.,  Nev.,  Ore.,  and  Wash,  statutes,  supra, 

-1  Hawaii  and  Ore.  statutes,  supra,  n.  8. 

--  Conn.,  Idaho,  and  X.Y.  statutes,  supra,  n.  8. 

^  Colo,  and  Wash,  statutes,  supra,  n.  8. 

-'  Hawaii,  111.,  Minn.,  and  Ore.  statutes,  supra,  n.  S. 

-'  Conn..  Idaho,  X.Y..  and  Xev.  statutes,  supra,  n.  S. 

29  302  F.  Supp.  502  (E.D.N. Y.  1969). 

^N.Y.  Penal  Code  sec.  135.60  (McKinnev  1967). 

-^N.Y.  Penal  Code  sec.  195.05  (McKinney  1967). 

-»  Bishop  V.  Golden,  supra,  n.  26  at  505. 

■•»280  V.  Supp.  !)8S  (X.D.  ni.  1968). 

»^  III.  Ann.  Stat.,  cli.  38,  sec.  12   6. 
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actually  being  prosecuted  under  the  intimidation  statute,  among  the  relief 
sought  was  a  declaratory  judgment  that  the  intimidation  statute  was  vague 
and  overbroad,  thus  permitting  a  construction  that  would  infringe  their  First 
Amendment  rights.  The  intimidation  statute  in  question  is  similar  to  other 
criminal  coercion  statutes.  It  makes  it  unlawful  for  any  ijerson  to  threaten 
to  perform,  without  lawful  authority,  various  specified  acts  with  the  intent  to 
compel  another  to  do  or  not  to  do  something. 

In  its  decision  in  Landry,  a  three- judge  panel  of  the  District  Court  for  the 
Northern  District  of  Illinois  first  noted  the  problem  of  balancing  the  state's 
legitimate  interest  in  protecting  persons  from  coercion  by  threats,  even  though 
expression  is  invo'ved,  against  the  interest  in  preserving  the  right  of  free 
expression.  The  court  said  : 

The  State  of  Illinois  unquestionably  has  a  legitimate  interest  in  protecting 
persons  from  coercion  by  threats,  even  though  expression  is  involved.  '[Ijt 
has  never  been  deemed  an  abridgement  of  freedom  of  speech  or  press  to 
make  a  course  of  conduct  illegal  merely  because  the  conduct  was  in  part 
initiated,  evidenced,  or  carried  out  by  means  of  language,  either  spoken, 
written,  or  printed."  [citation  omitted].  However,  at  the  outset  of  this 
analysis  it  should  be  recognized  that  Illinois  has  no  legitimate  interest  in 
proscribing  as  intimidation  statements  that  have  no  reasonable  tendency 
to  coerce  or  statements  which,  although  alarming,  are  not  expressions  of 
an  intent  to  act.''- 
The  court  continued  : 

Legitimate  political  expression  intended  to  secure  changes  in  a  society,  or 
economic  structure  frequently  takes  the  form  of  expressions  about  future 
events  or  conditions.  Such  expression  may  be  in  the  form  of  promises,  pre- 
dictions or  warnings,  or  threats  of  lawful  acti(m.^^ 
The  point  at  which  legitimate  expression  becomes  coercive  expression  of  unlaw- 
ful intent  was.  the  court  said,  not  easily  determined,  partcularly  in  the  heat  of 
public  debate  and  particularly  given  the  extreme  vulnerability  of  the  right  of 
free  expression  to  excessive  restriction.  It  is  only  the  threat  of  a  substantial 
evil  that  may  be  prosecuted,  said  the  court. ^* 

The  court  found  that  a  "threat"  meant  more  than  simply  the  expression  of  an 
intent  to  inflict  injury  or  harm,  but  was  an  expression  having  a  reasonable 
tendency  under  the  circumstances,  to  place  another  in  fear  that  the  threat  would 
be  carried  out.  The  phrase  "lawful  authority"  was  not.  the  court  said,  to  be 
defined  as  "official  authority"  but  was  to  be  defined  broadly  as  the  legal  right  or 
power  to  act.  Thus,  in  various  circumstances,  an  individual  had  lawful  authority 
to  perform  most  of  the  acts  specified  in  the  .statute.  For  example,  an  individual  is 
sometimes  justified  in  using  physical  force  against  another  and  to  initiate 
criminal  proceedings  against  another.^^  The  court  concluded  that  the  statute  pro- 
hibited threats  to  do  any  of  the  specified  acts  if  doing  the  act  would  itself  be 
unlawful  considering  the  circumstances  and  qualifications  contained  in  the 
threat.'^ 

It  was  concluded  that  the  provision  making  it  unlawful  to  threaten  to  commit  a 
criminal  offense  was  not  vague,  but  was  oveboard  because  it  included  threats  to 
commit  any  offense  no  matter  how  minor.  (The  court  reasoned  that  the  commis- 
sion of  offenses  against  persons  or  property  was  a  substantial  evil  so  that  the  state 
could  legitimately  proscribe  threats  to  commit  such  offenses.  However,  it  was 
concluded  that  offenses  against  public  order  were  not  so  substantial  an  evil  that 
the  .state's  interest  in  prohibiting  the  threat  to  commit  such  offenses  outweighed 
the  interest  in  giving  political  discussion  a  wide  berth.  As  written,  the  provision 
wouUl  prohibit  such  conduct  as  threats  by  dissentient  groups  to  engage  in  dis- 
orderly behavior  and  threats  by  mothers  to  block  streets  and  highways  to  protest 
unsafe  traflSc  conditions.^^ 

The  court  did  uphold  all  other  provisions  of  the  statute.  Acts  of  physical  harm 
and  confinement  were  unlawful,  except  where  justified  by  the  law.  Accordingly, 
threats  to  commit  such  act.';  were  not  an  insubstantial  evil  and  could  be  prohib- 
ited, as  prescribed  by  the  statute,  where  the  intent  was  to  coerce  and  there  was 


3-  Landry  v.  Daley,  supra,  n.  .SO  at  961. 

!"  Ihid. 

3^  Id.  at  961-962. 

^  Id  at  962. 

'8  Id.  at  963. 

"/rf.  at  964. 


3367 

no  lawful  .iiistification  for  use  of  the  threatened  force  or  confinement.  Indeed,  the 
liriiiciples  of  individual  liberty  re(iuired  that  ijersons  i»e  protected  from  the  fear 
eii.uendered  by  threats  of  physical  harm.'''  It  was  also  concluded  that  a  threat, 
without  lawful  authority,  to  accuse  another  of  an  offense  should  be  read  in  the 
restricted  sense  of  simply  itrohibiting  threats  of  false,  malicious,  and  unfoinuled 
prosecution.  The  threat  to  accuse  a  person  of  a  crime  in  the  non-technical  sense  of 
alleiiin.si  tiie  connnission  of  a  crime  was  subsumed  under  the  provision  making  it 
unlawful  to  threaten  to  expose  any  person  to  hatred,  contemi)t,  or  ridicule  with- 
out lawful  authority.  This  latter  phrase,  the  court  found,  was  drawn  from  the 
definition  of  libel  and  slander.  It  was  concluded  that  the  statute  intended  to 
proscriiie  only  those  threats  which,  if  executed,  would  constitute  libel,  slander, 
invasion  of  privacy  or  criminal  libel.  The  court  noted  that  it  was  not  necessary 
to  iM-otest  such  threats  to  assure  free  expression,  particularly  in  view  of  the  con- 
stitutional restrictions  on  what  constituted  libel  and  slander.™ 

The  court  interpreted  the  provision  on  threats  by  public  otficials  to  refer  to 
threats  nmde  to  persons  outside  government  who  might  be  unable  to  protect 
themselves  from  the  abuse  of  official  authority.  Finally,  the  court  upheld  the 
l)rohibition  on  threats  to  bring  about  or  continue  a  strike,  boycott  or  other  col- 
lective action  without  lawful  authority.  The  court  conceded  that  the  terms 
"iiring  about"  and  "collective  action"  were  not  entirely  clear.  However,  the  court 
foiuid  the  section  prohibited  threats  to  unlawfully  continue  strikes  or  boycotts 
which  were  themselves  unlawful  by  reason  of  such  enactment  as  the  National 
Labor  Relations  Act.  Such  a  prohibition  did  not  violate  the  First  Amendment. 
Furthermore,  the  court  deemed  it  unnecessary  to  consider  the  argument  that  the 
apjilication  of  the  statute  may  be  unlawful,  as  where  there  is  a  threat  to  conduct 
a  teachers'  strike,  which  is  itself  forbidden  by  Illinois  law.*" 

What  might  have  been  interpreted  as  a  rather  broad  statute  which  infringed 
First  Amendment  rights  was,  then,  read  relativel.v  narrowly.  Indeed,  the  court 
noted  that  it  had  a  duty  to  give  such  a  narrow  reading  if  that  were  necessary 
to  uphold  its  constitutionalit.y.*'^  As  previously  noted,  the  court  understood  the 
requirements  of  the  First  Amendment  to  mean  that  only  threats  of  "substantial 
evil"  could  lie  proscribed.  The  phrase  "without  lawful  authority"  was,  of  cour.se, 
crucial  in  defining  the  concept  of  ".substantial  evil."  Thus,  the  court  generally 
found  that  the  statute  prohibited  only  threats  of  those  acts  which  were  them- 
.selves  unlawful.  It  is  also  of  interest  to  note  that  the  one  provision  that  the 
court  struck  down,  the  threat  to  commit  a  criminal  offense,  involved,  unlike  the 
other  prohibitions,  a  type  of  threat  that  might  be  directed  not  only  against  a 
particular  person  or  persons  but  also  against  the  public  as  a  whole. 

Subsequently,  the  state  appealed  to  the  United  States  Supreme  Court  the  lower 
court's  actions  in  declaring  unconstitutional  part  of  the  intimidation  statute  and 
in  eu.ioininsr  its  enforcement.'''  The  Suijreme  Court  found  that  no  one  \vas  charged 
with  violating  the  statute  and  concluded  that  there  had  been  no  showing  of  great 
or  immediate  injury  w'hich  w^ould  justify  federal  intervention.  Accordingly,  the 
lower  court  decision  was  reversed.  It  should  be  noted  that  even  the  lower  court 
regarded  its  decision  as  less  than  definitive  as  regards  the  application  of  the 
statute.  The  decision  has  been  described  rather  fully  only  because  it  is  at>parently 
the  only  one  to  deal  broadly  with  tlie  First  Amendment  issues  arising  from  such 
a  statute. 

///.  Federal  Statutes 

While  there  is  no  federal  statute  with  the  relatively  broad  scope  of  the  pro- 
nosed  sec.  1617,  there  are  several  federal  threat  statutes  which  have  raised 
First  Amendment  issues.  Sec.  871  of  Title  18  of  the  United  States  Code  innkes 
it  unlaw'ful  for  a  person  to  knowingly  and  willfully  threaten  to  take  the  life  or 
infiict  bodily  injury  on  the  President  or  Vice  President.  In  Wattf>  v.  United 
Statefi.-"'  Judge  Burger,  writing  for  the  Court  of  Appeals  for  the  District  of 
Columbia  Circuit,  concluded  that  the  First  Amendment  did  not  prevent  the 
proscription  of  such  utterances.  Tlie  court  found  that  Congress*  desire  to  iirotect 
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the  President's  safety,  including  safety  from  assassination,  and  his  freedom  of 
movement  provided  a  valid  basis  for  such  a  reasonable  limitation  on  speech. 
The  threat  on  the  life  of  a  President  was,  the  court  said,  likely  to  produce  a 
clear  and  present  danger  of  a  serious  substantial  evil  rising  far  above  public 
inconvenience,  annoyance,  or  unrest  [citing  Terminiello  v.  Chicago,  337  U.S.  1 
(1947]  and  that  when  the  gravity  of  such  an  evil  was  discounted  by  the  not  so 
improbable  likelihood  of  its  occurrence  it  justified  such  an  invasion  of  free  speech 
as  was  necessary  to  avoid  the  danger. 

The  court  then  found  that  the  jury  was  warranted  in  finding  that  the  defendant 
had  violated  the  statute  when  he  stated  he  would  refuse  induction  into  the 
armed  forces  and  that  '"if  they  ever  make  me  carry  a  rifle  the  first  person  I  want 
[or  would  want  or  would  like  to  have]  in  my  sights  is  L.B.J."  On  appeal,'"  the 
United  States  Supreme  Court  in  a  per  curiam  opinion  found  that  the  statute  was 
constitutionally  valid  on  its  face  inasmuch  as  the  Nation  had  a  valid,  even  an 
overwhelming  interest,  in  protecting  the  safety  of  the  Chief  Executive.  The 
Court,  however,  found  that  the  kind  of  political  hyperbole  indulged  in  by  the 
defendant  was  not  a  "threat"  within  the  meaning  of  the  statute.  The  statute, 
said  the  Court,  had  to  be  interpreted  against  a  background  or  profound  national 
commitment  to  the  principle  that  debate  on  public  issues  should  be  iminhabited, 
robust  and  wide  open  and  might  well  include  vehement,  caustic  and  unpleasantly 
sharp  attacks  on  public  oflSicials  [citing  New  York  Times  Co.  v.  liullivan,  376  U.S. 
254,  270  (1964)  ].  Accordingly,  the  conviction  was  reversed. 

Tlie  National  Labor  Relations  Act  is  another  instance  in  which  a  prohibition 
on  threats  has  raised  First  Amendment  issues.  As  originally  enacted,  a  section 
of  the  statute  made  it  unlawful  for  an  employer  to  interfere  with,  restrain  or 
coerce  employees  in  the  exercise  of  their  rights  to  organize  and  bargain  collec- 
tively.^" This  section,  of  course,  prohibited  various  threats  by  employers  to  alter 
wages  or  benefits  in  order  to  inltuence  employees.  Inevitably,  the  question  arose 
as  to  whether  this  provision  infringed  the  employer's  First  Amendment  right  of 
free  speech.  In  NLRB  v.  Virginia  Electric  and  Power  Co.*"^  the  Supreme  Court, 
in  1941,  lield  that  the  Act  did  not  enjoin  an  employer  from  expressing  his  views 
on  labor  policies  or  problems.  The  Court  found  that  the  Act  prohibited  coercive 
conduct  and  that  such  conduct  might  be  evidenced  hy  speech.  The  Court  con- 
cluded that,  "The  mere  fact  that  language  merges  into  a  cour.^e  of  conduct  does 
not  put  the  whole  course  without  the  range  of  otherwise  applicable  administra- 
tive power."  "  Subsequently,  the  Taft-Hartley  Act  of  1947  extended  the  coercion 
prohibition  to  labor  organizations  ^*  but  also  specifically  provided  for  a  free 
speech  guaranty  so  long  as  the  expression  of  views  contained  "no  threat  of 
reprisal  or  fr^-ce  or  promise  of  benefit." '"'  The  intent  of  the  provision  was  simply 
to  give  explicit  legislative  recognition  to  the  constitutional  right  of  free  speech, 
and  the  Virginia  Electric  and  Power  Co.  case  remains  the  leading  case  on  this 
right  of  free  speech. 

There  are,  then,  at  the  federal  level  statutes  proscribing  threatening  coercive 
activities  which  have  withstood  attack  on  First  Amendment  grounds.  They  are 
primarily  of  interest  here  for  the  way  in  which  the  courts  have  attempted  to 
balance  the  various  societal  and  individual  rights  and  interests.  This  is  not,  of 
course,  to  say  that  the  proposed  sec.  1G17  is,  or  is  not,  immune  from  First  Amend- 
ment attack.  The  respective  arguments  on  this  issue  are  considered  in  the  fol- 
lowing section. 

IV.  Section  1617  and  the  First  Amendment 

A.  Argument  Against  Constitutionality 

The  argument  that  the  proposed  sec.  1617  is  overbroad  and  infringes  First 
Amendment  rights  might  be  as  follows:  The  First  Amendment  guaranties  of 
freedom  of  the  press,  .speech  and  religion  have  a  preferred  position  in  our 
society,™  and  any  restriction  on  these  liberties  must  be  the  exception  rather  than 
the  rule."  It  is  true,  of  course,  that  certain  kinds  of  expressions  may  be  pro- 
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scribed.  Thus,  in  Cftaplinsky  v.  Xew  TTampshire^^  the  Supreme  Court  upheld  a 
New  Hampshire  statute  making  it  unlawful  f(ir  a  person  to  address  "any  offen- 
sive, derisive,  or  annoyin?;'  word  to  any  other  person  who  is  lawfully  in  any  street 
or  other  public  place."  The  Court  found  that  the  state  Supreme  Court  had  previ- 
ously construed  the  statute  to  prohibit  only  the  use  of  "fighting  or  other  dis- 
orderly words"  likely  to  cause  a  breach  of  the  peace.  In  the  recent  ca.se  of 
Gooding  v.  Wilson,'''^'  the  Supreme  Court  found  that  a  Georgia  statute  making 
it  lawful  to  use  "opprobrious  words  or  abusive  language,  tending  to  cause  a 
breach  of  the  peace"  violated  the  First  and  Fourteenth  Amendments,  because 
neither  the  statute  itself  nor  judicial  c  onstruction  of  it  limited  its  application,  as 
In  VhuiJinsky,  to  "fighting  word^." 

In  reaching  its  decision  in  Gooding,  the  Court  cited  its  decision  in  NAACP 
V.  Button,'*  where  it  was  said,  "Because  First  Amendment  freedoms  need  breath- 
ing space  to  survive,  government  may  regulate  in  the  area  only  with  narrow 
spi'ciUcity."  '"'  The  Court  in  Button  also  noted  that  where  there  is  an  internal  ten- 
sion between  proscription  and  protection  in  a  statute,  "we  cannot  assume  that,  in 
its  subsequent  enforcement,  abiguities  will  be  resolved  in  favor  of  adequate 
proteqtion  of  First  Amendment  rights."  ^  In  considering  tlie  constitutionality 
of  the  proposed  sec.  1G17,  it  must,  then,  be  remembered  that  First  Amendment 
rights  have  a  preferred  position,  that  any  limitation  is  the  exception  rather 
than  the  rule,  that  any  exception  must  be  narrowly  drawn,  and  that  it  cannot 
be  assumed  that  any  ambiquities  will  be  resolved  in  favor  of  protecting  these 
rights.  It  must  also  be  remembered  that  the  proposed  section  does  not  proscribe 
the  commission  of  a  crime,  the  accusation  of  a  crime,  .subjection  of  another  to 
ridicule  or  ill  repute,  or  the  taking  or  withholding  of  official  action.  The  proposed 
section  proscribes  threats  to  do  any  of  these  things,  where  the  intent  is  to  compel 
another  to  engage  in  or  refrain  from  conduct. 

Despite  the  provisions  of  the  First  Amendment,  there  can  be  no  doubt  that 
certain  kinds  of  threats  can  be  proscribed.  Thus,  as  previously  noted,  the  presi- 
dential threat  statute  was  upheld  in  Watts  v.  United  States.^''  In  the  Court 
of  Appeals  opinion  in  that  case,^^  and  in  the  three-judge  panel  decision  in  Landry 
V.  IJaleg,^"  the  courts  dealt  extensively  with  the  First  Amendment  issues  raised 
by  the  presidential  threat  .statute  and  the  Illinois  intimidation  statute,  respec- 
tively. In  bi>th  cases  the  courts  cited  Dennis  v.  United  States,'^  in  which  the 
Court  reiterated  the  view  that  the  te.st  of  constitutionality  for  statutes  restricting 
speech  is  whether  there  is  a  clear  and  present  danger  of  a  sulistantive  evil  which 
Congress  or  the  states  have  the  power  to  prevent.  It  is  clear  that  under  this 
test  the  evil  must  rise  far  above  the  public  inconvenience,  annoyance,  or  unrest,"* 
and  that  the  substantial  evil  must  be  extremely  serious  and  the  degree  of  im- 
minence extremely  high  before  utterances  can  be  punished."" 

The  principal  weakness  of  the  proposed  section  is  that  it  may  be  considered 
overbroad.  The  provision  on  afTirmative  defenses  may,  of  course,  he  regarded  as 
limiting  the  application  of  the  section ;  this  provision  will  be  discussed  below. 
The  proposed  sec.  1G17  is  entitled  "Criminal  Coercion"  and,  presumably,  coercion 
is  the  substantive  evil  that  the  section  seeks  to  prevent.  Yet,  the  propo.sed  section 
does  not  concern  actual  coercion  but  the  use  of  various  kinds  of  threats  where 
the  intent  is  to  compel  an.v  conduct  whatsoever.  The  word  "coercion"  appears 
no  where  in  the  section  and  even  if  the  word  "coerce"  is  regarded  as  the  equiva- 
lent of  "compel",  there  are  surely  instances  in  which  an  intent  to  coerce  and  even 
coercion  itself  are  not  to  be  regarded  as  a  "substantive  evil."  Thus,  for  example, 
labor  union  strikes  and  picketing,  civil  rights  demonstrations,  consumer  boy- 
cotts and  lobbying  members  of  legislative  bodies  may  all  be  conducted  with  an 
intent  to  cause,  and  indeed  to  compel,  others  to  take  one  course  of  action  rather 
than  another.  INIoreover,  it  cannot  be  said  that  the  means,  that  is  the  enumer- 
ated threats,  are,  in  every  instance,  a  "substantive  evil"  which  must  be  generally 
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liroscribed.  A  broad  proseription  on  all  threats  to  coimiiit  any  crime  would,  as 
noted  by  the  three-judge  iianel's  de<:-ision  in  Landry  v.  Daloj.'''  encompass  not  only 
threatened  offenses  against  persons  and  property  but  also  threatened  offenses  of 
disorderly  conduct  by  dissentient  groups  and  the  obstruction  of  public  highways 
to  protest  inadequate  safety  measures.  While  actually  engaging  in  disorderly 
conduct  or  obstructing  traffic  may  be  regarded  as  a  "substantive  evil,"  it  is  doubt- 
ful that  the  threat  to  commit  such  offenses  can  be  so  regarded. 

The  sweeping  prohibitions  on  threats  to  accuse  anyone  of  a  crime  or  to  expose 
a  secret  or  asserted  fact,  whether  true  or  false,  in  oi'der  to  subject  an.v  person 
to  hatred,  contempt  or  ridicule  or  to  impair  another's  credit  or  business  repute 
may  also  be  of  doubtful  constitutionality.  There  is  nothing  in  the  propo.sed  section 
to  indicate  these  sections  refer  only  to  threats  of  malicious  prosei'ution  or  libel 
and  slander,  as  was  the  situation  as  viewed  by  the  court  in  LaHdry.  Furthermore, 
the  Supreme  Court  has  already  held  that  a  defamatory  accusation  of  official  mis- 
conduct is  protected  by  the  First  Amendment  in  the  absence  of  actual  malice."" 
Moreover,  it  has  also  been  held  that  false  statements  about  newsworthy  persons 
are  also  protected  by  the  First  Amendment  in  the  absence  of  malice.^  Certainly, 
the  threat  to  make  accusations  of  official  misconduct  or  to  publicize  a  fact  sub- 
jecting an  official  to  contempt  or  ridicule  where  the  intent  is  to  cause  the  official 
to  take  certain  action  should  receive  no  less  protection  than  the  actual  making 
of  the  accu.sation.  Yet.  under  the  proposed  section  the  threat  to  publicize  even  a 
fact  which  is  true  in  order  to  compel  a  course  of  conduct  is  proscribed. 

The  subjection  of  such  threats  directed  toward  public  officials  to  the  provisions 
of  the  proposed  section  constitute  but  one  example  of  the  type  of  conduct  pro- 
scribed by  its  provisions.  Other  threats,  such  as  a  threat  to  publicize  an  allegedly 
tainted  condition  of  soup  in  order  to  compel  the  manufacturer  to  take  it  off  the 
market  or  to  publicize  an  employer's  racially  discriminatory  hiring  practices  in 
order  to  compel  him  to  end  such  practices  would  also  be  subject  to  the  provisions 
of  the  proposed  section.  Again,  it  must  be  emphasized  that  it  is  not  the  publiciz- 
ing, itself,  which  is  proscribed  but  the  threat  of  publicizing  facts,  even  though 
they  may  be  true.  It  should  also  be  noted  that  the  language  of  "tending  to  subject 
any  person  ...  to  hatred,  contempt  or  ridicule  .  .  ."  may  be  of  questionable 
validity  on  the  grounds  of  vagueness.  Finally,  the  provision  on  threats  by  public 
servants  to  take  or  withhold  official  action  apparently  would  apply  even  to  con- 
duct within  the  government  among  public  servants. 

It  may,  of  course,  be  argued  that  the  provision  for  an  affirmative  defense 
limits  the  broad  sweep  of  the  statute.  Thiis,  using  one  of  the  aforementioned 
examples  of  racially  discriminatory  hiring  practices,  it  might  be  a  defense  that 
an  actor  believed  that  a  threat  to  an  employer's  alleged  discriminatory  hiring 
practices  in  order  to  compel  him  to  change  these  practices  was  done  in  the 
belief  that  the  purpose  was  to  cause  the  employer  to  act  in  his  own  best  interest, 
to  cause  him  to  desist  from  misbehavior,  to  cause  him  to  engage  in  behavior 
from  which  he  could  not  lawfully  abstain,  or  to  cause  him  to  make  good  a  wrong 
done  by  him.  The  problem  here  is  vagueness.  There  is  no  clear  notice  of  what  sort 
of  "belief"  about  best  interest,  misbehavior,  or  wrongful  conduct  might  be 
regarded  as  justifying  the  making  of  one  of  the  specified  threats.  Furthermore, 
under  the  provisions  of  proposed  sec.  103(3)  regarding  affirmative  defenses  the 
burden  is  upon  the  defendant  to  prove  such  a  justifying  belief  by  a  preponder- 
ance of  the  evidence.  The  fact  that  a  defendant  may  ultimately  be  able  to  prove 
a  justifying  motive  at  a  subsequent  trial  and  thus  escape  a  criminal  penalty 
does  not  at  all  diminish  the  chilling  effect  that  the  very  existence  of  such  a  broad 
statute  would  have  on  free  speech.  As  was  said  in  NAACP  v.  Button,""  "[tjhese 
freedoms  [First  Amendment  freedoms]  are  delicate  and  vulnerable,  as  well  as 
supremely  precious  in  our  society.  The  threat  of  sanctions  may  deter  their  exer- 
cise almost  as  potently  as  the  actual  application  of  sanctions." 
B.   Argument  for   Constitiitionality 

The  argument  that  the  proposed  sec.  1617  does  not  infringe  First  Amendment 
rights  might  be  summarized  as  follows :  While  First  Amendment  rights  are  re- 
ferred rights,  they  are  not  absolutes."  It  has  long  been  recognized  that  the  con- 
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stitutionally  protecttHl  rifiht  of  freedom  of  speech  uiay  be  narrower  than  an  un- 
limited license  to  talk  because  of  the  context,  as  for  example,  in  the  case  of 
'"lishtins  words,"  or  because  there  is  a  valid  governmental  interest  to  be  served 
by  regulation  whieh  may  iiave  the  incidental  effect  of  limiting  the  unfettered 
exercise  of  free  speech.'^''  It  has  been  said  that,  "when  'speech"  and  'nonspeech' 
elements  are  combined  in  the  same  course  of  conduct,  a  sulficiently  important 
governmental  interest  in  regulating  the  nonspeech  element  can  justify  incidental 
limitations  of  First  Amendment  freedoms."  ""  Furthermore,  it  has  never  been 
deemed  an  abridgement  of  First  Amendment  rights  to  make  unlawful  a  cour>e 
of  conduct  simply  liecau.se  the  conduct  was  in  part  iiutiated.  evidenced,  or  carried 
out  by  means  of  language,  either  spoken,  written,  or  printed.'"  Tlius,  .speech  as  a 
criminal  instrumentality  has  never  been  i)rotected. 

The  objective  of  the  proposed  sec.  1(517  is  to  prohibit  coercive  threats  and  there 
can  be  no  doubt  that  there  is  a  valid  and  substantial  governmental  interest  in 
protectijig  persons  from  such  threats.  And  the  duty  to  afford  such  protection 
which  isi  surely  reinforced  by  the  emerging  constitutionally  recognized  right  of 
privacy,'^  cannot  he  outweighed  by  the  fact  that  such  threats  are  expressed  by 
speech.  It  is  true,  of  course,  that  the  government  has  no  interest  in  protecting 
persons  from  every  attempt  to  influence  their  conduct.''"  A  coercive  threat,  how- 
ever, involves  more  than  "pure  speech"  and  an  attempt  to  influence  conduct.  A 
threat  is  a  menace  and  there  (an  be  no  question  of  the  state's  interest  in  pro- 
hil>iting  the  compulsion  which  is  the  objective  (»f  such  a  menace. 

This  reasoning  is  illustrated  by  the  case  of  Gihoncii  v.  Empire  f^torar/c  Co.,"" 
where  the  Supreme  Court  found  that  a  union's  picketing,  which  publicized  the 
fact  that  a  wholesale  ice  distributor  sold  ice  to  nonunion  jreddlers,  was  part  of  a 
single,  integrated  course  of  action  to  compel  the  distributor  to  stop  selling  ice  to 
the  nonunion  p'eddlers.'^''  The  Court  concluiled  that  the  union  was  doing  more  than 
exercising  a  right  of  free  speech  but  was  unlawfully  exercising  its  economic  power 
lo  compel  the  distriiiutor  to  abide  by  the  union's  wishes  rather  than  the  state's 
valid  restraint  of  trac^e  law.''  There  Vv'as,  the  Court  said,  "clear  danger,  imminent 
and  immediate."  that  unless  the  union's  conduct  was  restrained,  the  .state's  valid 
interest  in  affording  all  persons  an  ecpial  opportunity  to  buy  goods  would  be  a 
dead  letter."  As  previously  noted,  the  distinction  between  a  coercive  threat  and 
free  speech  has  already  been  recognized  in  the  National  Labor  Relations  Act" 
and  approved  by  the  courts.^* 

It  may,  as  previously  noted,  be  argued  that  the  provisions  of  the  proposed 
sec.  1G17  are  too  broad.  Such  an  argument,  however,  focuses  on  sub.sec.  (1),  the 
I'-rohibition  on  threats  with  intent  to  compel,  and  ignores  the  provision  for  an 
adirmative  defense,  subsec.  (2),  where  the  actor  believed,  whether  or  not  mis- 
takenly, that  the  primary  purpose  of  the  threat  was  to  cause  the  other  to  conduct 
himself  in  his  own  best  interest,  to  cause  the  other  to  desist  from  misbehavior, 
engage  in  behavior  from  which  he  could  not  lawfully  abstain,  make  good  a 
wrong  done  by  him,  or  refrain  from  taking  any  action  or  responsibility  for  which 
he  was  disqualified.  These  provisions  of  subsec.  (2)  must  be  read  as  an  integral 
part  of  the  entire  .section.  So  read,  it  is  clear  that  the  intent  is  to  limit  the  reach 
of  the  proposed  section  to  the  proscription  of  coercive  threats,  that  is  "conduct", 
and  not  to  interfere  with  legitimate  in-otests  that  is  "pure  speech."  Thus,  the 
statute  would  not,  f(n'  e.vample,  interfere  with  a  protest  over  an  employer's 
discriminatory  hiring  practices.  To  argue  that  the  statute  might  be  used  to 
harass  such  a  protest  on  the  basis  of  the  language  of  subsec.  (1)  while  the  lan- 
guage of  subsec  (2)  is  ignored  is  to  argue  that  the  statute  might  be  misapplied. 
Yet,  any  statutes  can  be  misapplied  and  the  possibility  of  such  a  misapplication 
is  irrelevant  in  considering  its  validitv. 


8''  T,i.  at  50-51. 

8"  United  States  v.  O'Brien.  367  U.S.  ."iGO,  376  (1968). 

•?»  r:iho)ieii  V.  Empire  Storage  Co.,  336  U.S.  490,  502  (1949). 

■^  Grixirold  v.  Connecticut,  381  U.S.  479  (1965). 

■J-'spo  ThnrnhiJl  v.  Alabama,  310  U.S.  88  (1940). 

''^''SO  T^.S.  490   (1949). 

■'*Ifl.  at  498. 

■'■'  Id.  at  503. 

■^8  Id.  at  502-3. 

"29  U..S.C.  see.  158,  subsecs.  (a)(1)  ;  (b)(1)  ;  and  (c). 

"'  XLRB  v.  Virginia  Electric  and  Power  Co.,  314  U.S.  469  (1941). 
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V.   Conclusion 

In  making  a  judgment  on  whether  the  proposed  sec.  1617  is  overbroad,  even 
with  the  affirmative  defense  provision,  one  of  the  decisive  factors  is  the  initial 
conception  of  what  liind  of  activity  is  proscribed.  To  conceive  of  making  threats, 
or  at  least  some  of  the  specified  threats,  essentially  a  matter  of  speech  means 
that  there  is  a  heavy  burden  in  justifying  any  proscription.  However,  to  con- 
ceive of  such  activity  as  essentially  conduct  v/hich  is  expressed  by  speech  means 
that  any  proscription  may  be  more  easily  justified.  This  can  be  seen  in  the  pre- 
ceding pro  and  con  discussion  on  the  constitutionality  of  the  proposed  sec.  1G17. 
There  can  be  little  doubt  that  the  basic  objective  of  the  proposed  sec.  1617  is 
to  protect  individuals  against  a  certain  kind  of  conduct,  coercive  threats,  and 
that  there  is  a  legitimate  governmental  interest  in  affording  such  protection.  As 
was  indicated  in  the  cases  involving  the  Presidential  threat  statute  and  the 
National  Labor  Relations  Act,  such  protection  may  be  afforded  without  infring- 
ing First  Amendment  rights.  The  basic  question  with  respect  to  the  proposed  sec. 
1617  is  whether  the  language  goes  beyond  what  is  necessary  to  protect  individ- 
uals against  coercive  thi-eats  and  thereby  includes  activities  tliat  are  essentially 
a  matter  of  speech  and  expression. 

The  problem  of  drafting  a  coercion  statute  that  does  not  infringe  First  Amend- 
ment rights  is  illustrated  in  the  case  of  Armstrano  v.  Ellington,™  where  a  federal 
district  court  considered  the  constitutionality  of  a  Tennessee  .statute  which 
provided : 

Any  person  or  persons  who  shall  willfully  prowl  or  travel  or  ride  or  walk 
through  the  country  or  tovsms,  to  the  disturbance  of  the  peace  or  to  the 
alarming  of  the  citizens  of  any  portion  of  the  state,  or  for  the  purpose  of 
damaging  or   destroying   property,   or  for  the  purpijse  of  intimidating  or 
terrorizing  any  citizen  or  citizens  of  this  state,  or  for  the  purpose  of  caus- 
ing, through  threats  or  intimidation  or  other  improper  means,  any  citizen  or 
citizens  of  this  state  to  do  or  not  to  do  any  lawful  thing  or  to  do  any  un- 
lawful thing,  shall  be  guilty  of  a  misd<^nieanor,  and,  upon  conviction,  shall 
be  fined  not  less  than  fifty  dollars  (.S-")0.00)  nor  more  than  one  hundred  dol- 
lars (.$100.00),  and  imprisoned  in  the  county  jail  for  not  less  than  .six  (6) 
months  nor  more  than  twelve  (12)  months,  said  imprisonment  to  ije  within 
the  discretion  of  the  judge  trying  the  case.™ 
The  plaintiffs,  who  had  picketed  a  grocery  store  to  cause  shoppers  not  to  make 
purchases  from  the  store  as  part  of  a  protest  against  racial  inju.stice,  sought 
injunctive  relief  in  federal  court  against  their  prosecution  under  this  statute. 
They  alleged  that  the  statute  was  overbroad  and  vague  and  thus  had  a  chilling 
effect  on  their  First  Amendment  rights. 

The  court,  in  Armsfronfj,  found  that  of  the  five  types  of  walking,  riding,  etc. 
which  were  prohibited,  the  bans  on  disturbing  the  peace  and  alarming  citizens 
were  overbroad  and  vague.  However,  the  ban  on  walking,  riding,  etc.,  for  the 
purpose  of  damaging  or  destroying  property  was  upheld  because  it  was  narrow 
and  .specific.  The  court  found  that  the  last  two  prohibitions  did  not  ])an  walk- 
ing, etc.  for  the  purpose  of  threatening  and  intimidating  and  terrorizing  I)nt  for 
the  purpose  of  threatening,  or  intimidating  or  terrorizing.  A  "threat."  said  the 
court,  is  a  declaration  of  intention  to  injure  another  by  .some  unlawful  act.  This 
provision  was  not  unconstitutional.  On  the  other  hand,  said  the  court,  "Intimida- 
tion" and  "intimidating"  refer  to  separate  acts  of  making  one  timid  and  fearful. 
In  striking  down  this  provision,  the  court  observed  : 

Therefore,  a  literal  reading  of  the  statute  could  cau.se  a  person  to  be  ac- 
cused of  and  arrested  for  violating  the  statute  if  he  were  walking  merely 
for  the  purpose  of  making  a  citizen  timid  or  fearful  or  if  he  were  walking 
merely  to  cau.se  a  citizen  to  do  a  lawful  thing  by  making  tlie  citizen  timid  or 
fearful.  As  used  in  this  statute,  "intimidation"  and  "intimidating"  suffer 
from  vagueness  as  well  as  overbreadth.®' 
To  terrorize,  however,  meant  reducing  another  to  terror  by  violence  or  threats 
and  terror  referred  to  a  state  of  extreme  fear.  The  court  concluded  that  "terror- 
izing" was  specific  enough  and  was,  "within  the  appropriate  area  in  which  the 


w.'^12  F.  Rupp.  1119  (W.D.  Tenn.  1970). 

^  7'enn..  Code  Ann.,  sec.  39-2805. 

^'^  Armstrong  v.  Ellington,  supra,  n.  79  at  1126. 
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state  of  Tennessee  might  protect  the  citizens  even  tliough  expression  might  be 
involved."  *" 

In  Landry  v.  Dalcij,^  the  only  case  to  date  which  comprehensively  deals  with 
the  First  Amendment  issue  raised  by  a  state  coercion  statute  of  the  sec.  1617 
type,  the  court,  with  one  exception,  found  that  the  Illinois  statute  was  not 
overbroad.  However,  in  reaching  this  decision  the  court  narrowly  road  the 
statute  as  proscribing  threats  of  acts  which  were  themselves  unlawful.  The  key 
to  this  reading  was,  of  course,  the  prohibition  on  acting  "without  lawful  au- 
thority." This  language  does  not  appear  in  the  propo.sed  sec.  1617.  However,  un- 
like the  Illinois  statute,  the  propotsed  section  does,  of  course,  contain  a  provision 
for  an  affirmative  defense. 

The  problems  inherent  in  an  overbroad  threat  statute  were  also  considered 
in  the  drafting  of  the  2vIodel  Penal  Code.  In  Tentative  Draft  n.  11,  the  provision 
on  threats  ^  is  limited  to  a  prohibition  on  threats  to  commit  any  crime  where 
the  purpose  is  to  terrorize  or  to  compel  anyone  to  do  or  not  to  do  something.  The 
comment  on  the  .section  notes 

Section  211.3  is  limited  to  threats  to  commit  a  criminal  offense.  This  is 
narrower  than  the  range  of  threats  specified  in  legislation  dealing  with  in- 
timidation of  public  officials  or  extortion  of  property.  In  tho.se  provisions  the 
unlawful  object  itself  aggravates  the  offense.  Here,  where  the  objective  is 
broadly  defined,  i.e.,  to  compel  another  to  do  "any  act"  which  he  is  not  legally 
obliged  to  do,  it  is  essential  to  restrict  the  threats  more  rigorously.*^ 
As  with  the  Illinois  statute,  as  interpreted  by  the  court  in  Landr-y,  the  approach 
here  is  to  limit  the  type  of  threat  that  is  prohibited.  Furthermore,  as  with  the 
Illinois  statute,  there  is  no  provision  for  an  affirmative  defense. 

A  different  approach  is  taken  in  the  criminal  coercion  provision  of  the  Pro- 
posed Official  Draft  of  the  Model  Penal  Code.^"  This  section  provides  that  a 
person  is  guilty  of  criminal  coercion  if,  "with  purpo.?e  unlawfully  to  restrict 
another's  freedom  of  action  to  his  detriment,"  he  makes  any  of  the  same  kinds  of 
threats  enumerated  in  the  proposed  sec.  1617.  It  should  be  noted  that  the  language 
"unlawfully  to  restrict"  and  "to  his  detrim.ent"  do  not  appear  in  the  proposed 
sec.  1617.  Like  the  proposed  sec.  1617,  the  criminal  coercion  provision  of  the 
Model  Penal  Code  provides  for  an  affirmative  defense.  This  provision  is  described 
by  the  drafters  as  follows:  "In  the  present  section  embracing  broader  categories 
of  threats,  the  prosecution  will  have  to  show  that  the  coercion  was  not  for  benign 
purposes."  *^  It  might  be  noted  that  in  the  affirmative  defense  provision  of  the 
proposed  sec.  1617,  the  burden  of  proof  is  on  the  defendant."**  With  regard  to  the 
necessity  for  the  affirmative  defense  provision  in  the  proposed  sec.  1617;  the 
comment  .states,  "Given  the  broad  meaning  we  propose  to  give  coercion  in  this 
statute,  it  is  necessary  to  set  forth  explicitly  the  type  of  coercive  conduct  that 
should  not  be  considered  criminal."  *^ 

Thus,  rather  than  limiting  the  types  of  threats  proscribed,  the  approach  of 
the  Proposed  Final  Draft  of  the  Model  Penal  Code  and  the  proposed  sec.  1617 
is  to  focus  on  the  purpo.se.  As  noted,  both  of  these  proposed  sections  concede  the 
"broadness"  of  the  provisions.  The  issue  as  to  constitutionality  on  Fir,st  Amend- 
ment grounds  thus  centers  on  the  adequacy  of  the  affirmative'  defense  provision 
to  limit  what  is  conceded  to  be  a  "broad"  prohibition  involving  not  only  "con- 
duct" but  "speech."  To  be  a  real  limitation,  the  affirmative  defense  provision 
would  have  to  be  read  as  an  integral  part  of  the  statute  as  it  is  to  be  applied 
rather  than  a  justification  to  be  raised  after  the  fact  in  a  court  proceeding.  There 
are  also,  as  has  been  noted,  problems  of  vagueness  which  are  raised  by  the 
affirmative  defense  provision. 

Richard  E.  Israel. 
Legislative  Attorney,  American  Law  Division. 

<i^Ihid,  .«ee  also  Masson  v.  Slaton,  320  F.  Supp.  669  (N.D.  Ga.  1970)  In  which  Georfria's 
terroristic  threat  statute  was  upheld  over  First  Amendment  objections 

S3  280  F.  Supp.  9.38  (N.D.  111.  1968). 

»»  Ameri'  an  Law  Institute,  Model  Penal  Code,  Tentative  Draft  No  11  sec  ''11  .3  n  8 
April  27,  1900.  '         '  •   .  i  •     i 

»5  Jhid. 

8«  American  Law  Institute,  Model  Penal  Code,  Proposed  Official  Draft,  sec  212  5  n  140 
May  4,  1902.  ■   >  i  ■         i 

"  Id.  at  141. 

88  Working:  Papers  of  the  National  Commission  on  Reform  of  the  Federal  Criminal  Lawss 
vol.  II,  "Comment  on  Criminal  Coercion  :  sec.  1617."  p.  843. 

8»  lUd. 


3374 

Colorado  Laws  1971,  ch.  121,  Sec.  40-3-207: 
•'40-3-207.  Criminal  intimidation. 

"Whoever  without  legal  authority  threatens  to  confine,  restrain,  or  to  cause 
bodily  harm  to  the  threatened  person  or  another,  or  to  damage  the  property  or 
reputation  of  the  threatened  person  or  another  with  intent  thereby  to  induce 
the  threatened  iJerson  or  another  against  his  will  to  do  an  act  or  refrain  from 
doing  a  lawful  act  commits  criminal  intimidation,  which  is  a  cla.ss  I  misde- 
meanor." 

Conn.  Stat.  Ann.,  title  53a,  Sec:  192: 

'■§  53a-192.  Coercion  defined.  Affirmative  defenses.  Classification. 

"(a)  A  person  is  guilty  of  coercion  when  he  compels  or  induces  a  person  to 
engage  in  conduct  which  the  latter  has  a  legal  right  to  abstain  from  engaging 
in,  or  to  abstain  from  engaging  in  conduct  in  which  he  has  a  legal  right  to 
engage,  by  means  of  instilling  in  him  a  fear  that,  if  the  demand  is  not  complied 
with,  the  actor  or  another  will : 

•■  ( 1 )   Commit  any  criminal  offense  ;  or 
"  ( 2 )   accuse  anyone  of  a  criminal  offense ;  or 

"(3)   expose  any  .secret  tending  to  subject  any  per.son  to  hatred,  contempt 
or  ridicule,  or  to  impair  his  credit  or  business  repute :  or 

"(4)  take  or  withhold  action  as  an  official,  or  cause  an  official  to  take  or 
withhold  action, 
"(b)  It  shall  be  an  affirmative  defense  to  prosecution  based  on  subdivision 
(2),  (3)  or  (4)  that  the  actor  believed  the  accusaticm  or  secret  to  be  true  or 
the  proposed  official  action  justified  and  that  his  purpose  was  limited  to  com- 
I'elling  the  other  to  behave  in  a  way  rea.sonably  related  to  the  circumstances 
which  were  the  subject  of  the  accusation,  exposure  or  jiroposed  official  action,  as 
by  desisting  from  further  misbehavior  or  making  good  a  wrong  done. 

"(c)  Coei-cion  is  a  class  A  misdemeanor  unless  the  threat  is  to  commit  a  felony 
in  which  case  the  offense  is  a  class  I)  felonv." 

(1969,    P.A.   828,    §194,    eff.    Oct.    1,    1971:    1971,    P. A.    871.    §48.) 

Historical  Note 

1971,  P.A.  871,  §48,  substituted,  in  subsection  (c),  "coercion"  for  "Criminal 
coercion". 

Hawaii  H.B.  20,  H.D.  1,  S.D.  1,   CD.  1,  sec.   724  at  130,   approved  1972: 

"Sec.  724.  Criminal  coercion. 

"(1)   A  person  commits  the  offense  of  criminal  coercion   if  he  intentionally 
compels  or  induces  another  person  to  engage  in  conduct  from  which  he  has  a 
legal  right  to  abstain  or  to  abstain  from  conduct  in  which  he  has  a  legal  right 
to  engage,   by   means   of  instilling  in   him   a   fear   that,   if  the   demand   is   not 
complied  with,  the  defendant  or  a  third  person  will : 
"  (a)   cause  bodily  injury  to  any  person  ;  or 
"(b)   cause  damage  to  property  ;  or 
"(c)   commit  a  penal  offense  :  or 

"(d)    accuse  any  person  of  an  offense  or  cause  a  penal  charge  to  be  insti- 
tuted against  any  person  ;  or 

"(e)   expose  a  secret  or  publicize  an  as.serted  fact,  whether  true  or  false, 

tending  to  suV)ject  any  person  to  hatred,  contempt,  or  ridicule,  or  to  impair 

his  credit  or  business  repute  ;  or 

"(f)  reveal  any  information  sought  to  be  concealed  by  the  other  person  :  or 

"(g)  testify  or  provide  information  or  withhold  testimony  or  information 

with  respect  to  any  per.son's  legal  claim  or  defense :  or 

"(h)  take  or  withhold  action  as  a  public  servant  or  cause  a  public  fervnnt 
to  take  or  withhold  such  action  :  or 

"(i)  bring  about  or  continue  a  strike,  boycott,  or  other  similar  collective 
action,  to  obtain  an  act  or  omission  which  is  not  demanded  for  the  lienefit 
of  the  group  which  the  defendant  purports  to  represent. 
"(2)  Criminal  coercion  is  a  class  C  felony. 

"Sec.  72r>.  Defense  to  criminal  coercion. 

"In  a  prosecution  for  criminal  coercion  based  on  parasrraphs  (d).  (eV  (f).  or 
(h)  of  section  724(1).  it  is  a  defense  'that  the  defendant  believed  the  threatend 
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jiccusation,  penal  eharcre,  or  exposure  to  be  true,  or  the  proposed  action  of  a 
public  servant  justified,  and  that  his  sole  intention  was  to  coiiii>eI  or  induce  the 
victim  to  take  reasonable  action  to  prevent  or  remedy  the  wrong  which  was  the 
subject  of  the  threatened  accusation,  charge,  exposure,  or  action  of  a  public 
servant." 

Idaho  Code,  18-806: 
"18-SOG.  Criminal  coercion. 

"(1)  Offense  defined. — A  person  is  guily  of  criminal  coercion  if,  with  purpose 
unlawfully  to  restrict  another's  freedom  of  acti<m  to  his  detriment,  he  threatens 
to : 

"  (a )   commit  any  criminal  offense  ;  or 
"(b)   accu.se  anyone  of  a  criminal  offense  ;  or 

"(c)   expose  any  secret  tending  to  subject  any  person  to  hatred,  contempt 
or  ridicule,  or  to  impair  his  credit  or  business  repute  ;  or 

"(d)   take  or  withhold  action  as  an  official,  or  cause  an  official  to  take  or 

withhold  action. 

It  is  an  affirmative  defense  to  prosecution  based  on  subsections  (b),  (c).  or  (d) 

of  this  section  that  the  actor  believed  the  accusation  or  secret  to  be  true  or  the 

proposed  official  action,  justified  and  that  bis  purpose  was  limited  to  comi)elling 

I  lie  other  to  behave  in  a  way  reasonably  related  to  the  circumstances  which  were 

I  he  siil)ject  of  the  accusaticm,  exposure  or  proposed  official  action,  as  by  desisting 

from  further  misbehavior,  making  good  a  wrong  done,  refraining  from  taking 

any  action  or  responsibility  for  which  the  actor  believes  the  other  disqualified. 

"(2)   Grading. — Criminal  coercion  is  a  misdemeanor  unless  the  threat  is  to 

commit  a  felonv  or  the  actor's  purpose  is  felonious,  in  which  case  the  offense  is 

a  felony  of  the  third  degree." [I.  C.,§  18-806,  as  added  by  1971.  ch.  143,  §  1,  p.  630.] 

Illinois  Ann.  Stat.,  ch.  38,  sec.  12-6: 

"§  12-6.  Intimidation. 

"(a)  A  person  commits  intimidation  when,  with  intent  to  cause  another  to 
perform  or  to  omit  the  performance  of  any  act,  he  communicates  to  another  a 
threat  to  perform  without  lawful  authority  any  of  the  following  acts : 

"(1)   Inflict  physical  harm  on  the  person  threatened  or  any  other  person 
or  on  property  ;  or 

"  (2)   Subject  any  person  to  physical  confinement  or  restraint ;  or 
"  (3)   Commit  any  criminal  offense  ;  or 
"  (4)  Accu.se  any  person  of  an  offense ;  or 
"(5)     Expose  any  person  to  hatred,  contempt  or  ridicule  ;  or 
"(6)  Take  action  as  a  public  official  against  anyone  f»r  anything,  or  with- 
hold official  action,  or  cause  such  action  or  withh(>lding ;  or 

"(7)    Bring  about  or  continue  a  strike,  boycott  or  other  collective  action. 

"(b)    Penalty.- — A  person  convicted  of  intimidation  shall  be  fined  not  to  exceed 

$5,000  or  imprisoned  in  a  penal  institution  other  than  the  penitentiary  not  to 

exceed  one  year  or  the  penitentiary   for  one   to  five  years,   or  both   fine   an' 

imprisoned." 

Laws  1961,  p.  1983,  §  12-6,  eff.  Jan.  1,  1962.  Amended  by  Laws  1965,  p.  38'( 
§  1,  eff.  July  1, 1965. 

COMMITTEE    COMMENTS — lOGl 

Revised  by  Charles  II.  Bowman 

This  section  defines  and  prohibits  as  intimidation  a  wide  range  of  acts  and 
conduct  previously  proscribed  in  less  identifiable  form  in  111.  Rev.  Stat.  1961, 
ch.  38,  §§  376  to  383.  The  use  of  force  or  threat  to  obtain  a  confession,  statement 
or  information  regarding  any  (7/fense  is  pulled  out  of  the  intimidation  category 
and  dealt  with  separately  in  section  12-7  as  a  separate  offense.  This  was  deemed 
desirable  l>y  the  Committee  because  of  the  special  circumstances  which  usually 
surround  the  obtaining  of  information  regarding  criminal  offenses,  which  circum- 
stances are  not  common  ordinarily  to  other  situations  of  intimidation.  Note  that 
intimidation  requires  a  specific  intent  to  cause  another  to  perfor  "or  to  omit" 
the  performance  of  any  act  (such  as  testifying),  and  the  threat  must  l)e  "com- 
municated" with  that  intent.  It  is  also  required  that  the  act  threatened,  if  per- 
formed, would  be  "without  lawful  authority."  The  section  anticipates,  therefore, 
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that  the  accused  is  apprehended  and  prosecuted  for  intimidation  before  the  harm 
threatened  is  performed.  The  penalty  was  [prior  to  the  1965  amendment]  rela- 
tively lisht.  If  the  threatened  harm  has  been  performed  also,  then  the  accused 
is  probably  subject  to  prosecution  and  punishment  for  the  more  serious  offense, 
or  both  intimidation  and  such  offense. 

Historical  Note 

Permissible  penalties  were  increased  by  the  1965  amendment ;  the  fine  from 
a  maximum  amount  of  $500  to  $5000 ;  and  imprisonment  from  "not  to  exceed  six 
months"  to  "not  to  exceed  one  year  or  in  the  penitentiary  from  one  to  five  years". 

Prior  Laws 

R.L.  1827,  p.  145,  §§  106,  108. 

R.L.  1833,  pp.  195, 196,  §§  109,  111. 

R.S.  1845,  p.  170,  §§  109,  111. 

Laws  1847,  pp.  84,  85,  §§  1  to  5. 

Lawsl863,  p.  70,  §§1,2,4. 

Lawsl874,  p.  76,  §§1,2,4. 

R.S.  1974,  p.  348,  di\,  1,  §§  93,  93a,  158  to  165,  211. 

Laws  1901,  p.  144,  §  1. 

Laws  1921,  p.  401,  §§  1  to  3,  5. 

111.  Rev.  Stat.  1961,  ch.  38,  §§  240  to  244,  246, 376  to  383, 456. 

For  the  text  of  provisions  repealed  by  the  Criminal  Code  of  1961,  see  111.  Rev. 
St^t.  1961. 

Cross  References 

Abstracts,  refusal  to  furnish  at  statutory  rate,  sec  ch.  116,  §  27. 
Armed  violence,  violation  of  this  section  while  armed,  see  section  33A-2  of 
this  chapter. 

Chari^mg  of  more  than  fair  and  reasonable  rates  by  railroad  as  extortion,  see 
ch.  114,  §  118. 

Confession  or  information,  compelling  by  force  or  threat,  see  section  12-7  of 
this  chapter. 

Criminally  operated  business,  see  section  38-1  of  this  chapter. 
Extortion,  railroad  rates,  see  ch.  114,  §  118  et  seq. 
Harassment  of  jurors,  see  section  32-4a  of  this  chapter. 

Injunctions  in  labor  disputes  prohibited  in  certain  cases,  see  ch.  48,  §  2a. 
Jurors,  intimidation,  see  section  32-4  of  this  chapter. 
Nuisance,  intimidation,  see  ch.  100%,  §  26. 
Obstruction  of  justice,  see  section  31-4  of  this  chapter. 
Official  misconduct,  see  section  33-3  of  this  chapter. 
Public  nuisance,  intimidation,  see  ch.  100^2.  §  26. 
Minnesota  Stat.  Ann.,  sec.  609.27  : 
"609.27  Coercion. 

"Subdivision  1.  Acts  constituting. — Whoever  orally  or  in  writing  makes  any  of 
the  following  threats  and  thereby  causes  another  against  his  will  to  do  any  act 
or  forebear  doing  a  lawful  act  is  guilty  of  coercion  and  may  be  sentenced  as 
provided  in  subdivision  2 : 

"(1)  A  threat  to  unlawfully  inflict  bodily  harm  upon,  or  hold  in  con- 
finement, the  ijerson  threatened  or  another,  when  robbery  or  attempt  to  rob 
is  not  committed  thereby  ;  or 

"(2)  A  threat  to  unlawfully  inflict  damage  to  the  property  of  the  person 
threatened  or  another  ;  or 

"(3)  A  threat  to  unlawfully  injure  a  trade,  business,  profession  or  call- 
ing ;  or 

"(4)  A  threat  to  expose  a  secret  or  deformity,  publish  a  defamatory  state- 
ment or  otherwise  to  expose  any  person  to  disgrace  or  ridicule ;  or 

"(5)  A  threat  to  make  or  cause  to  be  made  a  criminal  charge,  whether 
true  or  false ;  provided,  that  a  warning  of  the  consequences  of  a  future  vio- 
lation of  law  given  in  good  faith  by  a  magistrate,  peace  ofl5cer,  or  prosecuting 
attorney  to  any  person  shall  not  be  deemed  a  threat  for  the  purposes  of  this 
section. 
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"Snbd.  2.  Sentence. — Whoever  violates  .subdivision  1  may  be  sentenced  as 
follows : 

"(1)  To  imprisonment  for  not  more  than  90  days  or  to  payment  of  a  fine 
of  not  more  than  $100  if  neither  the  pecuniary  gain  received  by  the  violator 
nor  the  loss  suffered  by  the  person  threatened  or  another  as  a  result  of  the 
threat  exceeds  $100,  or  the  benefits  received  or  harm  sustained  are  not 
susceptible  of  pecuniary  measurement ;  or 

"(2)  To  imprisonment  for  nut  more  than  five  years  or  to  payment  of  a 
fine  of  not  more  than  $5,000,  or  both,  if  such  pecuniary  gain  or  loss  is  more 
than  $100  but  less  than  $2,500 ;  or 

"(3)  To  imprisonment  for  not  more  than  ten  years  or  to  payment  of  a  fine 
of  not  more  than  $10,000,  or  both,  if  such  iwcuniary  gain  or  loss  is  $2,500,  or 
more."  Laws  1903,  c.  753. 

ADVISORY    COMMITTEE    COMMENT 

The  crime  of  extortion  has  had  a  rather  unusual  history.  At  common  law, 
it  was  limited  to  the  receipt  of  fees  improperly  received  under  color  of  public 
ottice.  It  was  soon  expanded  by  statute,  however,  to  cover  the  cases  where  money 
or  property  was  obtained  Irom  another  by  means  of  a  threat.  These  statutes  are 
characterized  by  the  greatest  variety.  See  44  Mich.  L.  Rev.  401.  Some  make  the 
threat  alone  a  crime.  Others  require  the  receipt  of  something  of  value  as  a 
result  of  the  tlireat.  Tliere  are  variations  as  to  the  kinds  of  threats  listed.  They 
differ  on  whether  an  oral  threat  is  sufficient  and  whether  the  harm  may  be 
directed  at  some  third  person,  such  as  a  friend. 

The  majority  of  statutes  in  other  states  appear  to  limit  the  crime  to  threats  to 
obtain  something  of  pecuniary  value.  Thus  the  threat  to  strike  someone  unless 
the  victim  marries  the  defendant's  pregnant  daughter  will  not  constitute  extor- 
tion. The  Minnesota  statutes  are  not  clear  on  this  point.  Minn.  St.  §  621.18 
appeal's  to  be  sufficiently  broad  to  cover  non-pecuniary,  but  "illegal  or  wrongful" 
acts.  However,  in  State  V;  Ullman,  1851,  5  Minn.  1,  a  statute  with  broad  lan- 
guage was  limited  to  acts  having  pecuniary  value.  The  court  stated  : 

"The  first  portion  of  the  section  above  recited,  seems  exclusively  directed 
against  attempts  by  threats  to  extort  money  or  some  other  thing  which  would  be 
of  pecuniary  advantage,  and  though  towards  the  close,  it  makes  use  of  the  term 
'any  act  against  his  will,'  we  are  of  opinion  that  the  legislature  did  not  intend 
to  include  acts  indifferent  in  themselves,  and  that  [sic]  do  not  refer  directly  or 
indirectly  to  the  offense  defined  in  the  first  part  of  the  statute,  but  only  such 
acts  as  deprive  or  tend  to  deprive  the  party  threatened,  of  money,  property,  or 
some  pecuniary  advantage,  or  confer  the  same  on  another. 

"A  person  knowing  the  unwillingness  of  another' to  leave  a  particular  town, 
farm,  or  habitation,  or  publicly  to  retract  a  particular  statement,  publication, 
libel,  or  slander,  may  maliciously,  and  with  intent  to  comjiel  him  thus  to  leave, 
or  retract,  threaten  to  beat  or  shoot  him  if  he  do  not,  yet  we  do  not  think  the 
party  thus  threatening  would  be  guilty  of  the  offense  created  by  the  statute  under 
consideration.  The  statute  must  be  construed  as  api)]ying  only  to  acts  by  which 
money,  property  or  some  pecuniary  advantage  may  be  acciuired  or  lost.  Other- 
wise, it  might  be  extended  to  any  act,  however  insignificant,  idle,  or  sportive, 
and  even  to  such  as  the  party  threatening  might  have  the  legal  right  to  insist 
upon,  if  the  party  threatened  was  unwilling  to  do  as  required." 

When  the  crime  of  extortion  is  thus  limited  to  obtaining  something  of  pe- 
cuniary value,  the  crime  largely  overlaps  that  of  larceny.  Thus  the  receipt  of 
money  or  property  as  the  result  of  a  threat  is  no  different  in  substance  from  a 
receipt  stemming  from  fraud.  It  is  clearly  larceny  under  modern  statutes  or  false 
pretenses  under  earlier  legislation.  The  American  Law  Institute  in  its  proposed 
model  code  deals  with  receipt  of  money  or  property  by  means  of  threats  as  a 
form  of  larcenyy.  See  §  206.3. 

But  the  crime  of  extortion  as  conceived  in  American  statute  law  seems  to  be 
broader  than  this  and  is  not  confined  to  the  receipt  of  money  or  property.  In 
principle  the  offense  seems  to  be  equally  great  whenever  the  victim  is  forced  by 
means  of  a  threat  to  do  anything  against  his  will.  Likewise,  the  crime  is  equally 
reprehensible  when  the  victim  suffers  loss  without  gain  to  the  defendant. 

There  are  a  number  of  Minnesota  criminal  statute--  dealing  with  the  crime  of 
extortion  or  coercion.  They  are  referred  to  in  the  comments;  below  and  will  be 
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superseded  by  the  recommended  sections.  These  statutes  overlap.  In  cobination 
they  go  beyond  the  receipt  of  money  or  property.  This  particularly  is  true  of 
Miiin-'^St.  §  621.18. 

The  proposed  .section,  therefore,  has  been  prepared  on  the  basis  that  the  force- 
ful compulsion  by  means  of  a  threat  of  any  act  or  forebearance  ought  to  be 
recognized  as  a  crime,  even  though  the  offense  of  the  defendant  cannot  be  meas- 
ured by  monetary  standards.  Statutes  of  some  states  are  broad  enough  to  include 
this  approach. 

Tlie  problem  then  arises  of  how  to  measure  tlie  gravity  of  the  defendant's  mis- 
conduct. Where  property  is  received  this  is  no  different  from  the  problem  in- 
volvd  in  larceny.  The  same  solution  should  be  followed.  Very  little  different  con- 
siderations are  involved  when  the  loss  to  the  victim  is  souglit  to  be  measured. 

In  otlier  cases  any  valid  measure  seems  impossible  to  prescribe.  The  acts  sought 
to  be  compelled  may  be  of  slight  significance  such  as  threatening  to  call  police 
unless  the  victim  ceases  visiting  the  defendant's  daughter  or  entering  the  de- 
fendant's theater,  etc.  Or  it  may  be  serious  such  as  attempting  to  compel  the 
victim  to  leave  town,  or  marry  the  defendant's  daughter. 

In  the  absence  of  any  such  measure,  the  recommended  section  has  be^n  drawn 
making  such  ca.ses  misuemeanors.  It  will  at  least  afford  some  protection  against 
such  threats. 

The  receipt  of  improper  fees  under  color  of  office  is  now  included  in  some  of  the 
present  Minnesota  extortion  .statutes.  The  proposed  extortion  statute  has  not 
included  these  provisions.  They  are  covered  by  recommended  sections  dealing  with 
imblic  officials.  See  §  609.45. 

Subdivision  1 :  This  requires  that  the  victim  act  or  forebear  to  act  as  a  result 
of  the  threat.  The  threat  ahme  is  not  sufficient.  This  appears  to  be  the  effect  of 
Minn.  St.  §  621.14.  The  act  or  forebearance  is  not  required  under  Minn.  St. 
§  621.18,  entitled  "Blackmail"  and  Minn.  St.  §  621.19.  This  appears  true  also  of 
Minn.  St.  §  621.56. 

The  proposed  section  extends  to  securing  the  performance  of  any  act  or  fore- 
bearance from  doing  any  lawful  act.  The  present  provisions  vary  on  this  point. 
Section  621.14  is  limited  to  "obtaining  of  property."  Section  621.18  refers  to 
"extort  or  gain  any  money  or  other  property,  or  to  do  or  abet  or  procure  any 
illegal  (u-  wrongful  act.".  Section  (521.1!)  requires  "intent  to  extort  or  gain  any 
money  or  other  property."  Section  621.56  applies  where  there  is  an  "intent  to 
compel  another  to  do  or  abstain  from  doing  an  act  which  such  other  person  has 
a  legal  right  to  do.  or  abstain  from  doing." 

The  crime  is  called  coercion  rather  than  extortion  in  view  of  the  variety  of  acts 
encompassed. 

Subdivision  1.  (1)  :  This  requirement  now  appears  in  §§621.14,  621.18.  and 
621.56  with  the  following  changes  made : 

(1)  "Or  hold  in  confinement"  has  been  added  to  make  clear  that  physical  injury 
does  not  exclude  a  threat  to  kidnap  someone.  The  American  Law  Institute  sug- 
gests this.  A  similar  provision  appears  in  the  present  New  York  statute. 

(2)  The  threatened  harm  can  be  to  anyone,  not  merely  the  victim  or  his  rela- 
tives. /The  American  Law  Institute  is  in  agreement  with  this. 

The  word  "unlawfully"  ai:pears  necessary  in  view  of  the  broad  language  in  the 
Introductory  clause:  "cause  another  against  his  will  to  do  any  act  .  .  .  ."  Other- 
wise it  would  cover  a  case  such  as  the  father  spanking  his  child  for  not  going  to 
bed. 

Subdivision  1.  (2)  :  This  rpqnirenient  now  ajipoars  in  ]\Iinn.St.  §§  621.14.  621.18. 
and  621.56.  The  word  "unlawfully"  again  api)ears  necessary  for  reasons  similar 
to  those  stated  in  the  comment  to  Clause  (1).  Thus  "B's"  house  is  illegally  on 
"A's"  itremise.  "A"  threatens  to  forcibly  remove  it,  as  he  has  a  right  to  do,  unless, 
"B"  removes  it  himself.  This  should  not  constitute  the  crime  of  coercion. 

Subdivision  1.  (3)  :  There  is  no  corresponding  provision  in  the  present  Minne- 
sota statutes.  Wisconsin  has  a  similar  provision.  See  Wisconsin  St.  943.30.  A 
provision  of  this  kind  is  not  uncommon. 

The  word  "unl.iwfully"  again  seems  necessary.  Otherwise  it  might  be  claimed 
that  the  statute  woidd  make  a  strike  by  employees  illegal. 

Subdivision  1.  (4)  :  Similar  langauge  appears  in  part  in  ilinn.St.  §§  621.14  and 
621.18.  The  portion  relating  to  defamatory  statements  does  not  appear  in  Minne- 
sota statutes  Imt  is  suggested  l)y  Wisconsin  St.  §  943.30. 
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There  is  overlapping  in  the  words  "expose  a  secret  or  deformity"  and  "expose 
any  person  to  disgrace  or  ridicule"  but  this  has  been  common  in  statutes  of  this 
character  and  it  was  thought  desirable  to  retain  familiar  language. 

Minn. St.  S  'JlO.nS  will  be  superseded.  This  relates  to  extortion  by  threat  to 
publish  a  libel. 

Subdi\isl()M  1,  (  "i )  :  This  type  of  tlireat  jipjjears  in  v$S  ()21.14  and  G21.1S.  The 
truth  or  falsity  of  the  charge  should  be  immaterial.  Thus  if  "A"  claims  the  cow 
held  by  "B"  is  his  and  that  "B"  stole  it,  "A"  should  not  be  permitted  to  .say  : 
"Return  my  cow  or  I'll  report  you  to  the  county  attorney."  Accord:  People  v. 
Fichtner.  V.):,H,  281  A.I ).  ino.  118  N.Y.S.  2d  3!)2. 

The  cases  outside  of  Minnesota,  howeyer,  are  in  conflict  in  regard  to  this  point. 
^Minnesota  appears  to  take  the  above  view.  Thus,  in  State  v.  Coleman,  1907.  91) 
Minn.  487,  493,  110  X.W.  5,  7,  the  defendant  threatened  to  exijose  the  fact  that  the 
victim  was  caught  in  a  compromising  situation  with  a  woman.  The  court  held 
that  the  trial  court  rightly  charged  that  the  relationship  between  the  victim  and 
the  girl  "whether  criminal  or  not,  was  immaterial."  The  case  may  be  distinguish- 
able in  that  the  threat  of  exposure  rather  than  a  criminal  charge  appears  to  have 
been  made. 

The  provision  protects  law  enforcement  officers  and  prosecuting  attorneys  from 
any  possible  claim  that  they  might  come  within  the  section. 

Subd.  2 :  This  subdivision  follows  the  principles  pursued  in  the  larceny  section 
of  relating  the  gravity  of  the  offense  to  the  amount  received  by  the  extortion. 

Transfer  Recommended: 

§  021.16 :  This  relates  in  part  to  threats  to  prevent  the  joining  of  labor  organiza- 
tions or  to  contribute  in  order  to  secure  or  retain  employment.  This  is  essentially 
a  regulatory  statute  relating  to  employer  and  employee  relations. 

Sections  Outside  the  Criminal  Law  Relating  to  Extortion  or  Coercion  and  Not 
Affected  by  the  Revision: 

S  210.015 :  This  relates  to  coercion  of  voters. 

S  211.12  :  This  relates  to  threats  on  behalf  of  political  candidates. 

S  211.24:  This  relates  to  threats  by  employers  made  to  induce  voting  for  or  re- 
fraining from  voting  for  political  tickets,  parties,  or  candidates. 

History  and  Source  of  Law 
Prior  Laws 

Minn.St.l961,  §§  613.6G.  019.58,  621.14.  021.18,  021.19,  621.50. 

St.l927,  SS  10119,  10377,  10381,  10382.  10431. 

Gen.St.l923,  SS  10119.  10377,  10381,  10382,  10431. 

Gen.St.l913,  SS  80.52,  8889,  8893,  88tW,  8943. 

Rev.Laws  1905,  §§  4923.  .5090,  5100,  5101,  5140. 

Gen.  St.  1894,  §  0.500,  6732-0730,  0736,  6739-0742,  0790. 

Laws  1891,  c.  92.  §  1. 

Pen.Code.  SS  221.  437-140.  443-140,  490. 

Gen. St.  1878,  c.  «M,  S  48. 

Gen.St.l800,  c.  94.  §  38. 

Pub.St.18.58,  c.  89,  §  37. 

Rey.St.(Terr.)  c.  100,  §  38. 

See  History  and  Source  of  Law  under  section  609.515,  for  text  and  derivation 
of  Minn.St.l961,  S  613.60. 

Minn. St. 1901.  §S  619.58.  621.14,  621.18,  621.19,  and  621.56,  provided  : 

619..58  Threatening  to  publish  libel. — Every  person  who  shall  threaten  an- 
other with  the  publication  of  a  libel  concerning  the  latter  or  his  spou.se,  parent, 
child,  or  other  member  of  his  family,  and  every  person  who  offers  to  prevent 
the  publication  of  a  libel  upon  another  i>erson  on  condition  of  the  payment  of,  or 
with  intent  to  extort,  money  or  other  valuable  consideration  from  any  person, 
shall  be  guilty  of  a  gross  mi.sdemeanor. 

021.14  Extortion. — Extortion  is  the  obtaining  of  property  from  another  with 
his  con.sent  induced  by  a  wrongful  use  of  force  or  fear  or  under  color  of  official 
right.  Every  person  who  shall  induce  another,  by  a  threat,  to  do  an  unlawful 
injury  to  the  person  or  property  of  the  one  threatened,  or  to  a  relative  or  member 
of  his  family,  or  to  accuse  him  or  any  of  them  of  any  crime,  or  to  expose  or 
impute  to  him  or  any  of  theui  any  deformity  or  disgrace,  or  to  expose  any  secret 
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affecting  bira  or  any  of  them ;  every  person  who,  by  force  or  threat,  shall  compel 
or  induce  another  to  make,  subscribe  *  *  *. 
Vcw  York  Penal  Code,  sees.  135.60-135.75 : 
"§  135.60.  Coercion  in  the  second  degree. 

'"A  person  is  guilty  of  coercion  in  the  second  degree  when  he  compels  or  induces 
a  person  to  engage  in  conduct  which  the  latter  has  a  legal  right  to  abstain  from 
engaging  in,  or  to  abstain  from  engaging  in  conduct  in  which  he  has  a  legal  right 
to  engage,  by  means  of  instilling  in  him  a  fear  that,  if  the  demand  is  not  com- 
plied with,  the  actor  or  another  will : 

"1.  Cause  physical  injury  to  a  person ;  or 
"2.  Cause  damage  to  property  ;  or 
"3.  Engage  in  other  conduct  constituting  a  crime  ;  or 

"4.  Accuse  some  person  of  a  crime  or  cause  criminal  charges  to  be  insti- 
tuted against  him ;  or 

"5.  Expose  a  secret  or  publicize  an  asserted  fact,  whether  true  or  false, 
tending  to  subject  some  person  to  hatred,  contempt  or  ridicule ;  or 

"6.  Caijse  a  strike,  boycott  or  other  collective  labor  group  action  injurious 
to  some  person's  business ;  except  that  such  a  threat  shall  not  be  deemed 
coercive. when  the  act  or  omission  compelled  is  for  the  benefit  of  the  group 
in  whose  interest  the  actor  purports  to  act ;  or 

"7.  Testify  ior  provide  information  or  withliold  testimony  or  information 
with  respect!  to  another's  legal  claim  or  defense ;  or  .    . 

"8.  Use  or  abuse  his  position  as  a  public  servant  by  performing  some  act 
within  or  related  to  his  official  duties,  or  by  failing  or  refusing  to  perform 
ajx  official  duty^  in  such  manner  ds  to  affect  some  person  adversely ;  or 

"9.  Perform  any  other  act  which  would  not  in  itself  materially  benefit  the 

actor  but  which  is  calculated  to  harm  another  person  niateVially  with  i-espect 

-  w,  to  his  health,  safety,  business,  calling,  career,  financial  condition,  reputation 

or  personal  relationships." 

Coercion  in  the  second  degree  is  a  class  A  joiisdenieanor.  L.1965,  c.  1030,  eff. 

Sept.  1,1907.  ■'  ■. 

Source  of  Section 

Penal  Law  1909,  §§530,  853,  860,  1323,  1324,  1454,  2070,  2073.  Section  530  de- 
rived from  Penal  Code  1881,  §  653,  amended  L.18S2,  c.  384,  §  1.  Section  853,  de- 
rived from  Penal  Code  1881.  §  555,  amended,  L.18S2,  c.  384,  §  1.  Section  86Q, 
derived  from  Penal  Code  1881,  §  127.  Section  1323  derived  from  Penal  Code  1881, 
§  62.  Section  1324  derived  from  Pendl  Code  1881,  §  64.  Section  1454,  formerly 
532,  renumbered  1454,  L.1939,  c.  270,  §  5.  Section  2070  derived  from  Penal  Code 
1881,  §  273.  Section  2073  derived  from  Penal  Code  1881,  §  272. 

PRACTICE   COMMENTARY 

(By  Richard  G.  Denser  and  Peter  McQuillan) 

The  crime  of  coercion,  as  here  defined,  may  be  regarded  as  a  substantially 
broadened  version  of  a  former  Penal  Law  crime  entitled  "coercing  another  per- 
son" (§530;  see,  also  §§  531,  853,  856,  860,  1323,  1324,  1327,  1454). 

Fundamentally,  coercion,  consisting  of  compelling  a  person  by  intimidation  to 
commit  or  refrain  from  committing  an  act,  includes  extortion^  In  brief,  extor- 
tion is  basically  a  form  of  coercion  in  which  the  act  compelled  is  the  payment  of 
money.  The  former  Penal  Law,  however,  drew  these  two  offenses  apart  by  (1) 
defining  them  in  somewhat  different  terms:  (2)  making  the  scope  of  extortion 
broader  than  that  of  coercion  from  the  standpoint  of  the  kinds  of. threats  that 
suflBce ;  and  (3)  making  a  mere  threat  or  "attempt"  at  compuLsion  snfBcient  for 
coerciori  wMle  rdquiring  successful  intimidation  (actual  payment  of  money  or 
property)  for  the  crime  of  extortion  (cf.  former  Penal  Law  §530  and  §§  850, 
851).  The  revised  sections  pull  the  two  crimes  together  by  eliminating  those 
three  differentiating  factors. 

First,  coercion  and  extortion — or  "larceny  by  extortion"  as  it  is  designated  in 
the  Revised  Penal  Law  (§  155.05  [2e] ) — are  defined  in  very  similar  terms,  and 
the  kinds  of  threats  which  may  form  a  basis  for  coercion  are  equated  to  those 
which  may  form  a  basis  for  larceny  by  extortion.  These  are  nine  in  number,  in 
contrast  to  the  six  enumerated  in  the  former  extortion  statute  (§  851)  and  the 
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three  listed  in  tlie  former  coercion  section  (§530).  Most  significant  nraong  the 
additions  is  that  prescribed  in  the  ninth  and  last  subdivision  of  the  instant 
coercion  statute.  This  is  a  dragnet  provision  necessitated  by  the  impossibility  of 
comprehensively  defining  coercive  conduct  by  a  list  of  more  specific  threats  of  the 
kind  contained  in  the  first  eight  subdivisions  (threats  of  physical  injury,  damage 
to  property,  etc.).  This  dragnet  provision  encompasses  otherwise  unpenalized 
conduct,  such  as  a  demand  for  a  favor  upon,  for  example,  a  teacher's  threat  to 
flunk  a  pupil,  or  a  property  owner's  threat  to  grow  ragweed  adjacent  to  his 
allergic  neighbor's  house.  In  its  totality,  the  revised  coercion  section  is  far  more 
detailed  and  comprehensive  in  its  enumeration  of  the  kinds  of  threats  underlying 
the  crime  than  was  the  former  section  (§  530),  which  was  both  sparse  and  un- 
clear in  this  respect. 

Finally,  the  revised  section  requires  successful  intimidation;  unlike  the  for- 
mer statute,  it  is  not  satisfied  by  a  mere  threat  or  attempt  failing  of  its  coercive 
purpose.  Such  would,  of  course,  constitute  attempted  coercion  under  the  Revised 
Penal  Law.  This  change  further  conforms  coercion  to  extortion,  which,  under 
both  the  revised  and  former  law,  also  requires  successful  intimidation.  Also 
Tuilike  the  former  coercion  offense  (§  530),  the  revised  offense  is  defined  in  two 
degrees.  The  lower  degree  here  predicated,  constituting  the  basic  crime,  is 
graded  a  class  A  misdemeanor  and  hence  carries  a  penalty  equivalent  to  that 
of  the  former  crime. 

Cross  References 

Conspiracy,  see  section  105.00  et  seq. 
Larceny,  extortion,  see  section  155.05. 

Notes  of  Decisions 

Generally     1. 

Abuse  of  position  by  public  servant     3. 

Discontinuance  of  legal  action  by  force     5. 

Harm  or  injury,  fear  of    2. 

Threat  to  discharge  employee    4. 


Library  references 

Threats  G=^  1(1). 

C.J.S.  Threats  and  Unlawful  Communications  §  1  et  seq. 

J.     Generally 

In  prosecution  for  coercion,  district  attorney  was  directed  to  specify  in  bill 
of  particulars  whether  defendants  or  either  of  them  compelled  complainant  to 
do  or  abstain  from  doing  an  act  as  specified  in  this  section  [Penal  Law  1909, 
§  530]  and  to  require  the  district  attorney  to  specify  the  subdivisions  of  the  sec- 
tion [Penal  Law  1909,  §  530]  upon  which  he  intended  to  relv  at  trial.  People 
V.  Gallo,  1957, 10  Misc.  2d  356,  174  N.Y.S.2d  282. 

2.  Harvi  or  injury,  fear  of 

The  term  "threats"  within  this  section  [Penal  Law  1909,  §  530]  defining  co- 
ercion imputes  visitation  of  some  harm,  injury  or  detriment  to  or  upon  another 
or  to  property  of  another.  People  v.  Rudolph,  1950,  277  App.  Div.  195,  98  N.Y.S. 
2d  446,  reversed  on  other  grounds  303  N.Y.  73,  100  N.E.2d  142. 

3.  Aiuse  of  position  hy  puhlio  servant  . 

In  prosecution  of  police  officer  for  crime  of  coercion  and  oppression,  evidence 
was  sulficient  to  present  questions  of  fact  which  were  properly  submitted  to 
Court  of  Special  Ses.sions  and  appellate  court  should  not  have  disposed  of  such 
questions  by  dismissal  of  information.  People  v.  Rudolph,  1951,  303  N.Y.  73,  100 
N.E.2d  142. 

Officer  making  correct  suggestion  to  prisoner  charged  with  felony  as  to  sen- 
tence he  might  get  and  promising  to  color  his  testimony  if  prisoner  would  pay. 
him  certain  amount  so  that  prisoner  would  have  no  trouble,  was  not  guilty  of 
"coercion".  People  v.  Rudolph,  1950,  277  App.  Div.  195,  98  N.Y.S.  2d  446,  reversed 
on  other  grounds  303  N.Y.  73, 100  N.E.2d  142. 
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4.  Threat  to  discharge  employee 

The  voluntary  repayment  by  an  employee  of  a  part  of  his  wages  to  his  em- 
ployer on  the  latter's  threat  to  discharge  the  employee  does  not  constitute  co- 
ercion imder  this  section  [Penal  Law  1909,  §530].  People  v.  Cuddihv,  1934,  1.")! 
:Misc.  318,  271  X.Y.S.  450,  affirmed  243  App.Div.  694,  277  X.Y.S.  96o'. 

5.  Discontinuance  of  legal  action  by  force 

Where  the  evidence  establishes  that  the  defendants  resorted  to  violence  for 
tlie  purpose  of  coercing  an  opposing  faction  of  a  labor  union  into  discontinuing 
civil  actions  for  accounting  and  for  damages  against  the  defendant's  faction  the 
defendants'  actions  were  unlawful  and  in  violation  of  this  section  [Penal  I^aw 
1909,  §530].  People  v.  Kaplan,  1934,  240  App.Div.  72.  269  N.Y.S  161  affirmed 
without  opinion  264  N.Y.  6<5,  191  X.E.  621. 

'■§  135.65.     Coercion  in  the  first  degree. 

"A  person  is  guilty  of  coercion  in  the  first  degree  when  he  commits  the  crime 
of  coercion  in  the  second  degree,  and  when  : 

"1.     He  commits  such  crime  by  instilling  in  the  victim  a  fear  that  he  will  cause 
physical  in.iury  to  a  person  or  cause  damage  to  property  ;  or 
"2.     He  thereby  compels  or  induces  the  victim  to  : 
"  ( a )   Commit  or  attempt  to  commit  a  felony  ;  or 
"(b)   Cause  or  attempt  to  cause  physical  injury  to  a  per.son  ;  or 
"(c)   Violate  his  duty  as  a  public  servant." 
Coercion  in  the  first  degree  is  a  class  D  felony.  I>.1965,  c.  1030,  eff.  Sept.  1.  1967. 

Source  of  Section 

Penal  Law  1909,  §§  530,  853,  860,  1323,  1324.  1824,  2070,  2073.  Section  530  de- 
rived from  Penal  Code  1881,  §  653,  amended  L.1882,  c.  384,  §  1.  Section  853  de- 
rived from  Penal  Code  1881,  §  555.  amended  L.18S2.  c.  384.  §  1.  Section  8()0  derived 
from  Penal  Code  1881,  §  127.  Section  1323  derived  from  Penal  Code  1881,  §  62. 
Section  1324  derived  from  Penal  Code  1881,  §  64.  Section  1824  derived  from  Penal 
Code  1881,  §  45.  Section  2070  derived  from  Penal  Code  1881,  §  273.  Section  2073 
derived  from  Penal  Code  1881,  §  272. 

PRACTICE    COMMENTARY 

(By  Richard  G.  Denzer  and  Peter  McQuillan) 

As  with  the  former  Penal  Law's  crime  of  extortion,  the  Revised  Penal  Law's 
crime  of  larceny  by  extortion  is  raised  in  penalty  or  degree  where  the  threat  is  of 
a  kind  specified  in  certain  designated  subdivisions  of  the  appropriate  statutes 
(former  Penal  Law  §§851,  852;  Revised  Penal  Law  §§  155.30  [5],  155.40).  Sim- 
ilarly, the  revised  crime  of  coercion  is  here  aggravated  to  a  higher  degree  (a 
class  D  felony)  where  the  threat  is  one  to  cause  physical  injury  or  property 
damage  (§  135.65  [1]).  Subdivision  2  of  the  instant  section,  however,  predicates 
another  kind  of  aggravating  factor  which  also  raises  the  crime  to  the  first 
degree.  This  relates  not  to  the  kind  of  threat  made  by  the  defendant  but  to  the 
kind  of  conduct  which  he  compels  the  victim  to  perform.  Thus,  one  who  coerces 
another  pursuant  to  this  section  to  commit  or  attempt  to  commit  a  felony,  cause 
physical  injury  or  violate  his  duty  as  a  public  servant,  is  guilty  of  coercion  in  the 
first  degree  even  though  the  particular  threat  used  is  not  of  a  kind  which  would 
in  itself  raise  the  degree  of  the  crime. 

Cross  References 

Conspiracy,  see  section  105.00  et  seq. 

"§135.70  Coercion  ;  no  defense 

"The  crimes  of  (a)  coercion  and  attempt  to  commit  coercion,  and  (b)  bribe 
receiving  by  a  labor  official  as  defined  in  section  180.20,  and  bribe  receiving  as  de- 
fined in  section  200.05,  are  not  mutually  exclusive,  and  it  is  no  defense  to  a  prose- 
cution for  coercion  or  an  attempt  to  commit  coercion  that,  by  reason  of  the  same 
conduct,  the  defendant  also  committed  one  of  such  .specified  crimes  of  bribe  re- 
ceiving." L.  1965,  c.  1030,  eff.  Sept.  1, 1967. 

Source  of  section :  New. 
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PUACTICE    COMMENTAKY 

(By  Richard  G.  Denzcr  and  Peter  McQuillan) 

This  section  has  been  added  as  part  of  a  statutory  scheme  in  the  new  hiw 
^^hich  eliminates  the  existing  mutual  exclusiveness  of  crimes  f)f  extortion  and 
coercion,  on  the  one  hand,  and  certain  crimes  of  bribe  receiving,  on  the  other 
hand.  A  full  explanation  of  this  and  the  other  new  sections  forming  a  part  of  the 
indicated  scheme  is  contained  in  the  comments  to  Article  200,  infra. 

Gross   References 

Conspiracy,  see  section  105.00  et  seq. 
§  135.75  Coercion  ;  defense 

"In  any  prosecution  for  coercion  committed  by  instilling  in  the  victim  a  fear 
that  he  or  another  person  would  be  charged  with  a  crime,  it  is  an  atfirmative 
defense  that  the  defendant  reasonably  believed  the  threatened  charge  to  be  true 
and  that  his  sole  purpose  was  to  compel  or  induce  the  victim  to  take  reasonable 
action  to  make  good  the  wrong  which  was  the  subject  of  such  threatened  charge." 
L.  1965,  c.  1030,  eff.  Sept.  1,  1967. 

Source  of  section  :  New. 

PRACTICE    COMMENTARY 

(By  Richard  G.  Denzcr  and  Peter  McQuillan) 

This  section,  which  is  entirely  new  to  New  York  law  and  wiiich  is  adoi)ted 
from  a  similar  provision  of  the  American  Law  Institute's  Model  Penal  Code 
(§212.5  [1]),  provides  an  "affirmative  defense"  to  a  defendant  charged  with 
coercion  committed  by  one  particular  kind  of  threat,  namely,  a  threat  to  "accuse 
some  person  of  a  crime  or  cause  criminal  charges  to  be  instituted  against  him" 
(§  135.60  [4]).  The  thrust  of  and  reason  for  this  defense  may  be  illustrated  by 
noting  its  application  to  a  hypothetical  case  of  a  defendant  charged  with  coer- 
cion as  a  result  of  having  compelled  a  youth,  under  a  threat  of  charging  hiui  with 
criminal  mischief,  to  paint  a  wall  of  the  defendant's  house  which  the  youth  had 
marked  up  in  an  act  of  vandalism.  The  instant  section  would  accord  a  defense 
to  this  charge  in  that  the  defendant's  coercive  action  would  undoubtedly  be 
deemed  an  attempt  "to  compel  or  induce  the  victim  to  take  reasonable  action 
to  make  good  the  wrong"  perpetrated  by  him. 

Gro.>^s  References 
Conspiracy,  see  section  105.00  et  seq. 

Library  References 

Threats  C^  2. 

C.J.S.  Threats  and  Unlawful  Communications  §  18. 

Nevada  Rev.  8tat.,  sec.  207.190  : 
"207.190.     Coercion. 

"1.  It  is  unlawful  for  any  person,  with  intent  to  compel  another  to  do  or 
abstain  from  doing  an  act  which  such  Qther  person  has  a  right  to  do  or  abstain 
from  doing,  to : 

"(a)   Use  violence  or  inflict  injury  upon  such  other  person  or  any  of  his 
family,  or  upon  his  property,  or  threaten  such  violence  or  injury  ;  or 

"(b)   Deprive  such  person  of  any  tool,  implement  or  clothing,  or  hinder 
him  in  the  use  thereof ;  or 

"(c)  Attempt  to  intimidate  such  person  by  threats  or  force. 
"2.  Any  person  who  violates  the  provisions  of  subsection  1  shall  be  punished  : 
"  (a)  Where  physical  force  or  the  immediate  threat  of  such  force  is  used,  by 
imprisonment  in  the  state  prison  for  not  less  than  1  year  nor  more  than 
6  years. 

"(b)  Where  no  physical  force  or  immediate  threat  of  such  force  is  used, 
for  a  misdemeanor." 
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[1911  C&P  §  475  ;  RL  §  6740  ;  NCL  §  10424]— (NRS  A  1967,  522) 
Oregon  Laws  1971,  ch.  743,  sees.  102-103  at  1906  : 
"Section  102.    Coercion. 

"(1)  A  person  commits  the  crime  of  coercion  when  he  compels  or  induces 
anotlier  person  to  engage  in  conduct  from  which  he  lias  a  legal  right  to  abstain, 
or  to  abstain  from  engaging  in  conduct  in  which  he  has  a  legal  right  to  engage, 
by  means  of  instilling  in  him  a  fear  that,  if  the  demand  is  not  complied  with,  the 
actor  or  another  will : 

••  (a)   Cause  physical  injury  to  some  person  ;  or 
"  (b)   Cause  damage  to  property  ;  or 
"(c)   Engage  in  other  conduct  constituting  a  crime  ;  or 

"(d)  Accuse  some  person  of  a  crime  or  cause  criminal  charges  to  be  in- 
stituted against  him ;  or 

"(e)  Expose  a  secret  or  publicize  an  asserted  fact,  whether  true  or  false, 
tending  to  subject  some  person  t<i  hatred,  contempt  or  ridicule  ;  or 

"(f)  Cause  or  continue  a  strike,  boycott  or  other  collective  action  injurious 
to  some  person's  business,  except  that  such  a  threat  shall  not  be  deemed  coer- 
cive when  tlie  act  or  omission  compelled  is  for  the  benefit  of  the  group  in 
whose  interest  the  actor  purports  to  act ;  or 

"(g)  Testify  or  provide  information  or  withhold  testimony  or  information 
with  respect  to  another's  legal  claim  or  defense  ;  or 

"(h)  Use  or  abuse  his  position  as  a  public  servant  by  performing  some  act 
vvithin  or  related  to  his  official  duties,  or  by  failing  or  refusing  to  perform 
an  official  duty,  in  such  manner  as  to  affect  some  person  adversely ;  or 
f...-.  I : .     "  ( i )   Inflict  any  other  harm  which  would  not  benefit  the  actor. 
•  •"(2)   Coercion  is  a  Glass  C  felony. 

"Section  103.    Coercion  ;  defense. 

.  "In  any  prosecution  for  coercion  committed  by  instilling  in  the  victim  a  fear 
that  he  or  another  person  would  be  charged  with  a  crime,  it  is  a  defense  that 
the  defendant  reasonably  believed  the  threatened  charge  to  be  true  and  that  his 
sole  purpose  was  to  compel  or  induce  the  victim  to  take  reasonable  action  to  make 
good  the  wrong  tvhich  was  the  subject  of  the  threatened  charge." 

Rev.  Code  of  Washwgton  Ann.,  sec.  9.33.060  : 
"9.33.060     Coercion. 

"Every  person  who,  with  intent  to  compel  another  to  do  or  abstain  from  doing 
an  act  which  such  other  person  has  a  right  to  do,  or  abstain  from  doing,  shall 
wrongfully  and  unlawfully — 

"(1)  Use  violence  or  inflict  injury  upon  such  other  person  or  any  of  his 
family,  or  upon  his  property,  or  threaten  such  violence  or  injury ;  or 

"(2)  Deprive  such  person  of  any  tool,  implement  or  clothing,  or  hinder 
him  in  the  use  thereof ;  or 

"  (3)   Attempt  to  intimidate  such  person  by  threats  or  force, 
Shall  be  guilty  of  a  disdemeanor. 

Legislative  History 

Enacted  Laws  1909  ch  249  §  3G2  p  1002. 
See  RRS  §  2614. 

Legal  Defense  Fund, 
NAACP  Legal  Defense  and  Educational  Fund,  Inc., 

.I'i  t  ivn .        ^^'^  ^^^'^'  -^'•^•'  October  4,1972. 
G.  Robert  Blakey,  "'.'" 

Chief  Counsel,  U.S.  Senate  Committee  on  the  Judiciary,  Subcommittee  on  Crimi- 
nal Laics  and  Procedures,  Washington,  D.C. 

Dear  3,Ie.  Blakey  :  This  letter  is  in  response  to  questions  you  propounded 
to  me  during  my  testimony  before  the  Subcommittee  on  May  23  and  about  which 
you  wrote  further  on  June  7, 1972. 

Your  first  question  was  : 

"During  the  course  of  your  testimony  you  agreed  to  give  some  additional 
thought  to  the  need  to  retain  proposed  sections  1501  and  1502  if  the  new  material 
were  added  to  section  1521. 
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"Would  vou  give  us  your  thoughts  on  this  issue?" 

I  believe  the  considerations  are  somewhat  dift'erent  with  regard  to  §  1501  and 
§  1502  so  I  will  discuss  them  separately. 

First,  §  1501  deals  with  conspiracies  by  private  parties  without  the  necessity 
0^  state  action,  The  Supreme  Court,  particularly  in  the  case  of  United  States  v. 
Guest,  383  U.S.  745  (1966),  has  made  it  clear  that  the  specific  intent  requirement 
was  satisfied  by  a  conspiracy  indictment  since  it  necessarily  alleged  that  the 
defendants  conspired  for  the  specific  purpose  of  depriving  persons  of  their  federal 
constitutional  rights  within  the  terms  of  the  statute.  Therefore  such  indictments 
by  their  verv  nature  are  sufficiently  specific  to  satisfy  the  constitution.  More- 
over, I  think  past  experience  shows  that  it  would  be  difficult  to  specify  all  the 
possible  incidents  of  violations  of  federal  rights  that  might  occur.  I  give  as  a 
particular  example  the  prosecution  of  the  persons  who  shot  Mrs.  Liuzzo  in  the 
aftermath  of  the  Solma-Moutgomery  march.  See  Wilkins  v.  United  States,  376 
F.  2d  552  (5th  Cir.  1967).  The  indictment  there  charged  that  the  defendants 
conspired  for  the  purpose  of  depriving  persons  of  their  rights  guaranteed  under 
a  federal  court  order ;  that  is,  the  conspirators'  purpose  was  to  punish  persons 
who  had  marched  from  Selma  to  Montgomery  under  the  protection  of  the  United 
States  District  Court's  decision  in  WiUia?ns  v.  Wallace,  240  F.  Supp.  100  (M.D. 
Ala.  1965).  This  is  an  illustration  of  the  kind  of  violation  that  would  be  difficult 
for  drafters  of  a  specific  statute  to  foresee  and  which  should  be  able  to  be  brought 
pursuant  to  a  clause  such  as  §  1501  which  would  serve  essentially  as  a  backup 
or  catch-all.  i 

Second,  with  regard  to  §  1502, 1  believe  the  same  general  consideriation  aipplies. 
Ideally,  it  would  be  best  if  the  drafters  of  §  1521  could  foresee  and  specify  all 
the  possible  violations  of  federal  constitutional  rights  by  state  officials  that 
should  be  made  critnes.  I  thiJik,  however,  that  it  is  unrealistic  to  expect  anyone 
to  be  able  to  foresee  all  such  violations.  Again,  therefore,  §  1502  would  have  a 
useful  purpose  as  a  catchall.  Because  of  the  decision  in  the  Screws  case,  the 
specific  intent  requirement  would  still  apply.  Again,  these  statutes  would  give 
federal  prosecutors  enough  flexibility  to  be  able  to  bring  prosecutions  in  all 
instances  where  they,  in  the  exercise  of  their  discretion,  think  it  appropriate. 
It  might  be  worthwhile  to  consider  a  provision  to  the  effect  that  no  prosecution 
under  the  catchall  provision  will  lie  if  conviction  rests  on  evidence  of  specifically 
enumerated  acts. 

Your  second  question  was  : 

"During  the  course  of  your  testimony  you  also  agreed  to  give  some  additional 
thought  to  the  approach  taken  by  the  Commission  in  lowering  the  grading  of 
the  civil  rights  offenses  to  misdemeanors  and  then  employing  the  piggyback 
technique  to  achieve  appropriate  higher  grading  in  selected  instances. 

"What  impact,  if  any,  do  you  think  the  adoption  of  these  suggestions  might 
have  on  civil  rights  prosecutions  ?" 

The  purpose  of  the  piggyback  provision  is  to  provide  flexibility  to  federal 
prosecutors  and  to  allow  persons  to  b(  prosecuted  for  crimes  and  subjected  to 
penalties  appropriate  to  the  magnitude  of  the  acts  they  commit.  It  seems  to  me 
that  the  threat  of  a  prosecution  for  manslaughter,  negligent  homicide  or  murder, 
if  it  occurs  in  the  process  of  a  violation  of  federal  constitutional  rights,  could 
serve  as  a  substantially  increased  deterrent  to  illegal  police  activities.  As  a 
matter  of  policy  it  would  be  a  mistake,  in  terms  of  persons'  perception  of  justice 
in  the  United  States,  to  have  police  officials,  who  should  be  held  to  the  highest 
standard  of  accountability,  subjected  1o  only  minimal  penalties  if  they  cause 
death  or  serious  injury  in  the  course  of  violating  a  person's  constitutional  rights. 

Moreover,  as  you  indicated  in  your  questioning.  I  think  it  is  better  to  rely  on 
the  piggyback  provision  which  allows  prosecutions  for,  e.g.,  negligent  homicide 
where  appropriate,  rather  than  having  a  fixed  penalty  where  death  occurs  regard- 
less of  the  nature  of  the  homicide.  Thus,  the  application  of  the  piggyback  provi- 
sions to  civil  rights  crimes  would  provide,  on  the  one  hand,  a  great  degree  of 
flexibility  and,  on  the  other,  would  not  subject  defendants  to  penalties  dispro- 
portionate to  the  nature  of  the  injury  they  inflict  on  their  victims. 

Finally.  I  do  not  perceive  any  particular  civil  rights  problems  with  applyins 
the  piggyback  provision  to  civil  rights  crimes  any  more  than  there  would  be 
in  its  application  to  other  types  of  crimes  contained  in  the  proposed  federal 
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code.  Again.  I  think  the  proper  exercise  of  discretion  by  federal  prosecutors  can 
be  relied  on  to  prevent  the  misuse  of  such  provisions. 

You  have  also  asked  : 

"The  Association  of  the  Bar  of  New  York  City  has  suggested  that  modifications 
be  made  in  the  law  of  conspiracy. 

"What  impact,  if  any.  do  you  think  the  adoption  of  these  suggestions  might 
have  on  civil  rights  prosecutions? 

"Where  violence  was  at  issue? 

"Where  economic  coercion  was  at  issue?" 

It  seems  to  me  that  if  the  Bar  Association's  proposals  were  adoi)ted  they 
would  not  interfere  with  protection  of  civil  rights.  I  can  think  of  no  federal 
civil  rights  prosecutions  in  which  there  has  not  been  a  significant  overt  act 
of  violence.  So  far  as  economic  coei-cion  is  concerned,  as  for  example  the  case 
of  farmers  evicting  tenants  becau.se  they  voted  or  sent  their  children  to  inte- 
grated schools,  I  think  it  is  unlikely  in  any  event  that  there  would  be  a  prosecu- 
tion unless  some  steps  were  taken  to  evict  at  least  one  tenant.  Federal  civil 
rights  prosecutions  are  generally  so  few  and  far  Itetween  that  I  don't  think 
we  are  likely  to  see  one  for  mere  agreement  without  some  overt  conduct. 
Sincerely, 

Jack  Greenbekg,  Director-Counsel. 


April  13,  1972. 
Prof.  John  F.  Dobbyn, 
Law  School,  Villanova  University, 
Villanova,  Pa. 

Dear  Prof.  John  F.  Dobbyn  :  During  your  testimony  before  the  Subcommittee 
you  kindly  consented  to  respond  by  letter  to  additional  questions. 

Would  you  comment  on  the  constitutionality  under  Article  II.  Section  3  (laws 
be  executed),  Article  III,  Section  2  (case  and  controversy)  and  the  Sixth 
Amendment  (speedy  trial)  (jf  your  suggestion  that  prosecutive  discretion  under 
the  proposed  Code  is  made  subject  to  judicial  review? 

In  this  connection,  please  consider  the  following  cases: 

Xcwmun  v.  United  States,  382  F.  2d  479  (D.C.  Cir.  1967). 

United  States  v.  Cox,  342  F.  2d  167  (5th  Cir.  1965) . 

Georgia  v.  Stanton,  74  U.S.  (6  Wall.)  50  (1867). 

Moss  V.  Mellon,  262  U.S.  447  (1923). 

Thank  you. 
Sincerely, 

G.  Robert  Blakey,  Clticf  Counsel.. 


Villanova  University, 
Yillanona,  Pa.,  June  22, 1972: 
a.  Robert  Blakey,  Esquire, 

Chief  Counsel,  U.S.  Senate,  Committee  on  the  Judiciary,  Subcommittee  on  Crim^ 
inal  Laics  and  Procedures,  Washington,  D.C. 
Dear  Mr.  Blakey  :  Questions  of  constitutionality  of  the  proposed  procedure 
for  requiring  a  federal  magistrate  to  pass  on  the  power  of  a  United  States  attor- 
ney to  prosecute  particular  classes  of  cases  divide  into  four  categories : 

(1)  Would  the  proposal  violate  the  principle  of  Separation  of  Powers; 

(2)  Would  the  court  have  before  it  a  "ca.se  or  controversy"  : 

(3)  Would  the  issue  presented  to  the  magistrate  be  political,  and  there- 
fore non-justiciable ;  and 

(4)  Would  the  defendant  be  deprived  of  a  speedy  trial? 

Taking  each  question  in  turn,  I  would  suggest  that  the  legitimate  area  of  dis- 
cretion of  the  federal  prosecutors  would  remain  untouched  by  the  judiciary.  The 
question  before  the  court  would  be  the  existence  or  non-existence  of  federal  au- 
thority to  prosecute  under  the  con.stitution.  This  woiild  turn  on  the  existence' 
or  non-existence  of  a  substantial  federal  interest  in  the  matter.  There  is  ob- 
viously no  clear-line  test  for  the  "correct"  answer  to  this  question.  The  issue 
allows  an  uncomfortable  amount  of  room  for  confiicting  constitutional  theories 
and  interpretations.  Nevertheless,  the  question  to  be  determined  by  the  magis- 
trate is  purely  a  matter  of  constitutional  law — under  the  facts  of  this  case,  does 
the  United  States  attorney  have  the  power  to  prosecute.  The  purpose  of  allowing- 
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an  impartial  magistrate  to  (Iccide  the  (luestion  of  iiowcr  is  to  climinatt'  llic  un- 
detectable effects  of  personal  bias  or  partisan  involvement  of  the  prosecutor  in 
deciding  a  question  that  lends  itself  to  extremely  broad  ranges  of  constitutional 
interpretation.  It  is  this  same  subtle  danger  that  has  led  the  Supreme  Court  to 
insist  on  an  impartial  magistrate's  decision  on  the  adeciuacy  of  probable  cause 
for  an  arrest  or  search  warrant. 

This  involves  none  of  the  discretionary  elements  that  enter  into  a  prosecutor's 
decision  to  act  or  refrain  from  acting  in  ca.ses  within  the  scope  of  his  power.  It 
is  this  distinction  that  makes  United  Htatci  v.  Cox,  842  F.  2d  167  (5th  Cir.  It)t3.j), 
inapplicable  here.  The  issues  there  involved  the  court's  power  to  compel  a  United 
States  Attorney  to  assist  the  grand  Jury  in  returning  an  iiidictiuent.  The  jxnrcr 
of  the  prosecutor  to  try  the  offense  was  not  questioned.  The  only  issue  was  the 
validity  of  the  court's  interference  with  the  prosecutor's  discretionary  decision 
to  refrain  from  prosecution,  and  the  court  properly  held  that : 

"It  follows,  as  an  incident  of  the  constitutional  separation  of  powers,  that  the 
courts  are  not  to  interfere  with  tlie  free  exercise  of  tlie  (li-scrctianary  powers  of 
the  attorneys  of  tlie  United  States  in  their  control  over  criminal  prosecutions." 
Id.  at  171.  (Italics  added). 

This  is  consistent  with  the  ability  of  the  court  to  pass  on  the  non-discretionary 
issue  of  poiver  to  prosecute. 

The  case  of  Xcwman  v.  United  States,  382  F.2d  (D.C.  Cir.  11)67)  also  stood  for 
the  proposition  that  broad  discretion  in  the  prosecutor,  here  to  consent  or  refu.se 
con.sent  to  a  plea  of  guilty  to  a  lesser  offense,  should  not  be  interfered  with  by 
the  judiciary.  No  case  to  my  knowledge,  however,  in  deciding  a  separation  of 
powers  issue,  has  declared  it  improper  for  the  court  to  pass  on  an  issue  of  consti- 
tutional power,  as  opposed  to  discretion.  In  fact,  if  the  defendant  moved  to  dis- 
miss the  indictment  or  information  against  him  for  lack  of  federal  jurisdiction, 
the  court  would  re(iuire  to  pass  on  the  identical  issue. 

The  se<-ond  (juestion  is  whether  f)r  not  the  liearing  before  the  magistrate  would 
present  a  "case  or  controversy."  This  iiivolves  two  aspects:  (1)  standing  of  the 
parties  to  the  action,  and  (2)  justiciability  of  the  issue.  The  original  strictures 
in  both  of  these  areas  imposed  and  implied  in  Mas-sachNsettn  v.  Mellon,  262  U.S. 
447  (102,3)  have  since  been  altered  considerably  by  such  decisions  as  Flast  v. 
Cohen,  392  U.S.  83  (1968)  and  Bakery.  Carr,  369  U.S.  186  (1962). 
To  take  each  in  turn  : 

"In  terms  of  Article  III  limitations  on  federal  court  jurisdiction,  the  question 
of  standing  is  related  only  to  whether  the  dispute  sought  to  be  adjudicated  will 
be  pre.sented  in   an   adversary   context  and  in   a   form  historically   viewed   as 
capable  of  judicial  resolution." 
Flast  v.  Cohen,  supra. 

The  interests  of  the  parties  at  the  proposed  magistrate's  hearing  would  be 
these.  The  United  States  attorney  would  seek  a  ruling  that  he  has  the  constitu- 
tional power  to  prosecute  the  case.  The  .state  attorney  general  would  contend, 
where  applicable,  that  the  federal  authorities  lack  power  to  prosecute  the  case, 
and  by  proceeding  with  the  prosecution  would  violate  the  rights  preserved  to  the 
state  under  the  Tenth  Amendment.  (Note  Section  708  of  the  proposed  federal 
criminal  code).  These  positions  are  diametrically  opposed  to  each  other  and  truly 
reflect  the  interests  of  the  ))arties  presenting  them.  Neither  stands  neutral  or 
attempts  to  represent  the  interests  of  any  third  party.  The  dispute,  therefore,  is 
"presented  in  an  adversary  context."  Id. 

In  satisfaction  of  the  second  requirement  for  .standing  in  FJnKt  v.  Cohen,  it  has 
been  the  oldest  historic  function  of  the  federal  judiciary  to  jierform  the  service 
of  constitutional  line-drawing.  Federal  courts  have  drawn  and  re-drawn  the 
limits  of  the  Commerce  Clause,  the  rights  of  individuals  imder  the  amendments. 
and  even  the  powers  of  the  three  branches  of  the  government.  The  decisions  of 
United  States  v.  Wade,  388  U.S.  218  (1967),  and  Miranda  v.  Arizona,  ,384  U.S. 
436  (1966).  are  only  two  of  many  recent  instances  in  which  the  Supreme  Court 
has  effectively  told  the  executive  branch  that  its  activities  exceeded  constitu- 
tional limitations.  To  circumscribe  the  amorphous  sphere  of  power  of  the  federal 
pro.secutor  on  a  ca.se  by  case  basis  fits  within  the  most  ancient  historic  function 
of  the  federal  court  system. 

"Deciding  whether  a  matter  has  in  any  measure  been  committed  bv  the  Con- 
stitution to  .onnther  branch  of  government,  or  whether  the  action  of  that  branch 
exceeds  whatever  authority  has  been  committed,  is  it.self  a  delicate  exerci.«e  in 
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constitutional  interpretation,  and  is  a  responsibility  of  this  Court  as  ultimate 
interpreter  of  the  Constitution." 

Baker  v.  Carr.  369  U.S.  186  (1962). 

Therefore  in  sum,  I  submit  that  the  magistrate  would  not  be  dealing  in  advisory 
opinions  or  deciding  illusory,  feigned  or  moot  issues,  but  would  have  before  him 
definite  cases  or  controversies. 

The  third  question  is  whether  or  not  the  issue  to  be  presented  to  the  magistrate 
is  non-.iusticiable  under  the  political  question  doctrine.  The  tests  for  determin- 
ing the  "political"  nature  of  a  question  are  set  out  in  Baker  v.  Carr,  369  U.S.  186 
(1962).  They  are  as  follows  : 

(a)  "a  textually  demonstrable  constitutional  commitment  of  the  issue  to 
a  coordinate  political  department," 

While  the  general  task  of  taking  care  "that  the  laws  be  faithfuli.y  execiited" 
has  been  entrusted  to  the  executives,  there  is  no  specific  or  implied  grant  of 
exclusive  authority  to  any  executive  office  to  declare  the  constitutional  limits  of 
federal  power  over  specific  activity.  As  noted  above,  the  court  must  pass  on  this 
very  question  when  it  is  raised  by  the  defendant  by  way  of  motion  to  quash  an 
indictment  or  information  for  lack  of  federal  jurisdiction  over  the  subject  matter. 

(b)  "lack  of  judicially  discoverable  and  manageable  standards  for  resolv- 
ing it." 

As  noted  above,  the  function  of  drawing  the  lines  of  constitutional  power  on  a 
case  by  case  basis  has  historically  been  that  of  the  judiciary  since  Marhury  v. 
Madison,  1  Crauch.  137  (1803).  The  Court  did  not  withdraw  for  lack  of  manage- 
able standards  in  the  long  course  of  giving  definitive  boundaries  to  the  Commerce 
Clause,  or  the  rights  of  individuals  under  the  Amendments.  The  problems  of  again 
defining  "federal  interest"  in  this  new  area  are  no  more  insurmountable. 

(c)  "impossibility  of  deciding  without  an  initial  policy  determination  of 
a  kind  clearly  for  non-judicial  discretion." 

In  this  limited  area  to  be  entrusted  to  the  judiciary,  the  question  is  not  one 
of  discretion  or  i>olicy,  but  rather  one  -of  constitutional  pov\er.  It  does  not  in- 
volve a  decision  of  whether,  for  a  myriad  of  reasons  it  is  the  wisest  course  to  try 
or  withdraw  from  a  particular  case.  It  is  the  simple  threshold  question  of  law — 
can  the  federal  government  try  the  case? 

In  Georgia  v.  Stanton,  6  Wall.  50  (1867),  by  comparison,  the  court  was  called 
to  pass  upon  execution  of  an  act  of  Congress  for  the  imposition  of  martial  law 
in  the  state  of  Georgia  under  an  army  officer  and  a  "sufficient  milivar.v  force"  to 
"protect  all  persons  in  their  rights,  to  suppress  insurrection,  disorder,  violence 
and  to  punish,  or  cause  to  be  punished,  all  disturbers  of  the  public  peace  and 
criminals."  The  issue  was  whether  or  not  the  imposition  of  such  extraordinar.v 
measures  would  overthrow  and  destroy  the  corporate  existence  of  the  state, 
rather  than  preserve  a  republican  form  of  government.  The  distinction  between 
these  two  cases  is  overwhelming.  In  Georgia,  v.  Stanton,  the  court  was  called  upon 
to  determine  in  a  crisis  situation  which  of  two  extraordinary  courses  would  lead 
more  probably  to  the  desired  end  of  a  republican  form  of  government.  The  ques- 
tion was  rife  with  value  judgments  and  pure  polic.v  considerations  of  the  highest 
order  in  the  life  of  several  entire  states.  To  label  that  issiie  "political"  is  no  prec- 
edent for  so  labeling  the  issue  before  the  federal  magistrate  here. 

(d)  "The  impossibility  of  a  court's  undertaking  independent  resolution 
without  expressing  lack  of  the  respect  due  coordinate  branches  of  govern- 
ment." 

This,  too,  is  a  relative  standard.  In  Katz  v.  United  States,  389  U.S.  347  (1967), 
the  Supreme  Court  again  made  it  clear  that  while  the  capability  of  the  prosecu- 
tor to  interpret  the  fourth  amendment  was  not  in  question,  it  was  necessary  and 
proper  to  eliminate  any  bias  of  i)artisanship  by  requiring  a  ruling  on  probable 
cause  to  search  by  an  impartial  judicial  tribunal.  The  same  considerations  obtain 
here. 

(e)  "an  unusual  need  for  unquestioning  adherence  to  a  political  decision 
already  made." 

A  complete  answer  to  this  criterion  is  that  no  decision  has  as  yet  been  made. 
Secondly,  this  feature  arises  generally  in  terms  of  the  United  States'  dealings 
with  foreign  governments. 

(f )  "the  potentiality  of  embarrassment  from  multifarious  pronouncements 
by  various  departments  on  one  question." 

One  of  the  purposes  behind  the  proposed  system  of  judicial  hearing  was  to  pre- 
clude unrecorded  and  generally  unidentifiable  differences  of  philosophy  among 
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federal  prosecutors  from  making  the  line  of  feder.il  power  undiscenmble.  Case 
by  case  recorded  decisions  by  the  judiciary  in  important  cases  will  lead  to  a  more 
clearly  spelled  out,  unified  national  standard.  Secondly,  this  criterion  would  be 
inapplicable  since  only  the  federal  judiciary  would  be  empowered  to  rule  on  the 
question. 

Based  on  the  above  analysis,  I  suggest  that  this  proposal  would  not  result  in 
non-justiciable,  political  questions. 

The  fourth  question  concerns  the  defendant's  right  to  a  speedy  trial.  To  my 
knowledge,  no  case  has  dealt  with  the  i.ssue  of  speedy  trial  in  any  context  other 
than  an  unjustifiable  delay  caused  by  negligence  or  bad  faith.  Where  there  is  a 
reasonable  need  for  procedures  to  protect  the  rights  of  those  concerned  and  those 
procedures  are  conducted  without  imdue  delay,  no  case  has  held,  to  my  knowledge 
and  research,  that  a  defendant  has  been  deprived  of  his  right  to  a  speedy  trial. 
See  Klopfer  v.  North  Carolwo,  386  U.S.  213  (1967). 

"A  requirement  of  unreasonable  speed  would  have  a  deleterious  effect  both 
upon  the  rights  of  the  accused  and  upon  the  ability  of  society  to  protect  itself. 
Therefore,  this  Court  has  consistently  been  the  view  that,  'the  right  of  a  speedy 
trial  is  necessarily  relative.  ...  It  does  not  preclude  the  rights  of  public 
justice'." 

Vnited.  States  v.  Eicell,  383  U.S  116  ( 1966 ) .  " 

I  submit  that  the  necessity  for  an  impartial  check  on  the  unbridled  potential 
power  sought  to  be  entrusted  to  local  federal  prosecutors  by  the  new  Code  more 
than  outweighs  the  delay,  if  any,  caused  by  a  magistrate's  hearing.  In  most  cases, 
the  state  will  offer  little  or  no  resistance  to  federal  prosecution,  and  the  time  con- 
sumed will  be  minimal.  In  cases  where  the  state  and  federal  interests  clash  more 
seriously,  the  time  spent  in  obtaining  a  publicly  acceptable  judicial  decision  would 
be  greatly  in  the  public  interest. 

If  you  would  like  any  further  consideration  of  these  or  any  other  issues  by  me, 
please  do  not  hesitate  to  let  me  know.  Thank  you  for  your  consideration  of  these 
ideas. 

Sincerely, 

John  F.  Dobbyn,  Professor  of  Law. 
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Judicial  Authorization  of  Federal  Criminal  PEosEcrTioN  Under  the  Final 
Report  of  the  National  Commission  on  Reform  of  Federal  Criminal  Laws: 
Constitutional  and  Practical  Questions 

In  order  to  reduce  any  friction  in  the  federal-state  relationship  which  might 
result  from  the  exi.stence  of  concurrent  criminal  jurisdiction,  the  Final  Report 
of  the  National  Commission  on  Reform  of  Federal  Criminal  Laws  provides  cri- 
teria to  govern  the  exercise  of  federal  prosecutorial  discretion  in  Sec.  207  of  the 
proposed  new  Code.  Section  207  is  consistent  with  the  position  long  espoused 
by  the  Commission's  Director,  Professor  Louis  Schwartz.  See.  Schwartz,  "Fed- 
eral Criminal  Jurisdiction  and  Prosecutors'  Discretion"  13  Law  and  Contem- 
porary Problems  64,  73  (1948).  Professor  John  Dobbyn  has  suggested  that  section 
207  be  amended  to  read  as  follows  : 

"Notwithstanding  the  existence  of  concurrent  jurisdiction,  federal  law  en- 
forcement agencies  are  directed  to  decline  or  discontinue  federal  enforcement 
efforts  whenever  it  appears  that  there  is  no  substantial  federal  interest  in  further 
prosecution  or  that  the  offense  primarily  affects  state,  local,  or  foreign  interest. 
A  substantial  federal  interest  exists  in  the  following  circumstances,  among 
others :  , ,     . 

"(a)  the  offense  is  serious  and  state  or  local  authorities  are  unable  to 
enforce  state  or  local  law  because  of  the  interstate  aspects  of  the  case; 

"(b)  federal  enforcement  is  necessary  to  vindicate  federally-protected 
civil  rights: 

"(c)  if  federal  jurisdiction  exists  under  section  201(b),  the  offense  is  an 
integral  part  of,  or  necessary  to  the  accomplishment  of  the  underlying  of- 
fense, as  to  which  there  is  a  substantial  federal  interest ; 


3390 

"(d)  an  offense  apparently  limited  in  its  impact  is  associated  with  orga- 
nized criminal  activities  extending  beyond  state  lines. 

"Before  the  federal  law  enforcement  agency  shall  commence  prosecution  for 
homicide  (Sec.  1601),  assault  (Sees.  1611-19),  sex  offenses  (Sees.  1641-50), 
arson  (Sec.  1701),  burglary  (Sec.  1711),  robbery  (Sec.  1721).  theft  (Sees.  1731- 
41),  counterfeiting  or  forging  (Sees.  1751-55),  rigging  sporting  events  (Sec. 
1757),  inciting  riot  (Sec.  1801).  arming  rioters  (Sec.  1«02),  .supplying  firearms 
(Sec.  1811 ).  gambling  (Sec.  1831),  or  prostitution  (Sees.  1841-45),  under  jurisdic- 
tional bases  201  (b),  (e),  (f),  (g),  (h),  (i),  or  (j),  authorization  to  prosecute 
shall  be  obtained  from  a  federal  magistrate  sitting  in  the  district  in  which  the 
prosecution  is  to  take  place.  Authorization  by  the  magistrate  shall  be  granted 
upon  a  showing  of  probable  cause  to  believe  that  there  exists  a  sufficient  basis 
for  proper  federal  juri.sdiction  and  a  substantial  federal  interest  in  the  prosecu- 
tion. Notice  of  the  hearing  before  the  magistrate  and  an  opportimity  to  be  heard 
shall  be  given  to  the  attorney  general  of  the  state  in  which  prosecution  is  to  take 
place.  The  decision  of  the  magistrate  shall  be  [final  and  unappealable]  [appeal- 
able by  either  the  federal  law  enforcement  agency  or  the  state  attorney  general 
to  the  "federal  district  court  in  which  prosecution  is  to  take  place]. 

"Where  federal  laAv  enforcenient  efforts  are  discontinued,  federal  agencies 
are  directed  to  cooperate  with  state,  local,  or  foreign  agencies,  by  providing  them 
with  evidence  already  gathered  or  otherwise,  to  the  extent  that  this  is  practicable 
without  prejudice  to  federal  law  enforcement.  The  Attorney  General  is  author- 
ized to  promulgate  additional  guidelines  for  the  exercise  of  discretion  in  employ- 
ing federal  criminal  jurisdiction."  Dobbyn,  "A  Proposal  for  Changing  the  Juris- 
dictional Provisions  of  the  New  Federal  Criminal  Code"  57  Cornell  Law  Review 
198.  209-10  ( 1972 ) . 

It  has  been  suggested  that  such  a  provision  would  be  unconstitutional  under 
either  Article  II,  section  3 :  Article  III,  section  2 ;  or  Amendment  VI  of  the 
United  States  Constitution. 

SPEEDY    TRIAL 

The  Sixth  Amendment  requires  that,  "[i]n  all  criminal  prosecutions,  the 
accused  shall  enjoy  the  right  to  a  speedy  and  public  trial  .  .  ."  Since  the  operation 
of  section  207  would  unquestionably  delay  the  trial  for  offenses  over  which  the 
states  and  federal  government  had  concurrent  jurisdiction — particularly  if  the 
decision  of  the  magistrate  were  appealable,  it  does  not  seem  unreasonable  that 
its  use  might  be  said  to  deny  the  accused  the  right  to  a  speedy  trial.  Tne  examina- 
tion of  the  case  law  which  has  developed  inider  the  Speedy  Trial  Clause  of  the 
Sixth  Amendment  does  not  necessarily  support  such  a  conclusion. 

I'litil  recently  there  were  relatively  few  Supreme  Court  cases  interpreting 
the  Siicedy  Trial  Clause. 

Mr.  .Tuxtice  White  in  United  mates  v.  Eivell.  883  I'.S.  116  (1966)^  sketched  the 
history  of  the  Court's  interpretations  to  that  point  when  he  quoted  with  approval 
from  earlier  cases: 

"The  right  to  a  speedy  trial  is  necessarily  i-elative.  It  is  consistent  with  delays 
and  depends  upon  circumstances.  It  secures  rights  to  a  defendant.  It  does  not 
preclude  the  rights  of  public  justice."  Beavers  v.  Hanhert,  198  U.S.  77,  87. 
"Whether  delays  in  completing  a  prosecution  .  .  .  amounts  to  an  unconstitu- 
tional dei)rivation  of  rights  depends  upon  the  circumstances  .  .  .  The  delay  must 
not  be  purposeful  or  oppressive."  Pollard  v.  United  States,  352  U.S.  .'^.54,  361. 
"[Tllx^  esst'ntial  ingredient  is  orderly  expedition  and  not  mere  speed."  Smith  v. 
United  States.  360  U.S.  1,  10.= 


1  KwpI!  had  hppn  ennvictpri  of  spllinc  n.TrcotiPs  on  the  basis  of  an  inrllotnipnt  that  flid 
no*-  name  the  purcliaser.  AftPr  the  Court  of  Appeals — in  an  unrelated  case — held  that 
^neh  indiftinents  were  invalid  unless  tliev  contained  t'le  name  of  the  DurrhasPr.  Laner  v. 
UnHefl  i^lntP.^.  .320  F.  2d  1S7  (7th  rir.'in6S).  the  District  Court  vacated  Ewell's  eon- 
v'ction.  He  was  reindicted  and  the  District  Court  dismissed  tlie  indictment  on  the  basis 
of  the  Sneedy  Trial  Clause  of  the  Sixth  Amendment.  The  Snpremp  Court  reversed  and 
reni;indpd  over  Ewell's  contention  that  retrial  would  he  a  violation  of  his  right  to  a 
speedv  t'-ial  and  his  protection  .^gainst  double  jeopardy. 

2  ?.S.T  T\S;.  at  120.  In  Bearerft  v.  77r7i/?)cr^,  Beavers,  the  Superintendent  of  the  Division 
of  Salaries  and  Allowances  of  the  Post  Office,  was  indicted  for  violations  of  sections  1781 
and  17S2  of  the  United  States  Revised  Statutes  which  nrohibited  the  receipt  of  com- 
pensati'in  for  enterinar  into  a  contract  on  behalf  of  the  United  States.  The  Court  held, 
in-fcr    cJia,    that    the    delay    caused    by    governmental    atten'.iits    ti>    have    the    prosecution 


Up  until  the  mid-sixties  the  Court  had  not  considered  whether  the  Sixth 
Amendment  speedy  trial  concept  was  among  those  fundamental  riglits  which 
the  States  were  precluding  from  denying  by  virtvie  of  the  Due  l*rocess  Clause  of 
the  Fourteenth  Amendment.  In  Klopfer  v.  North  (hirulina,  3<s()  U.S.  213  (1!)(J7). 
the  Court  rejected  the  contention  of  the  North  Carolina  Supreme  Court  "'that  tJie 
right  to  a  speedy  trial  [did]  not  afford  affirmative  protection  against  an  un- 
justified postponement  of  trial  for  an  accused  discharged  from  ciistody."  .'■JSO 
U.S.  at  211),  on  the  grounds  that  such  a  practice  violated  the  Sixth  and  Four- 
teenth Amendments." 

In  subsequent  "State''  cases  the  Court  held  (hat  where  an  accu.sed  incarcerated 
by  one  sovereign  and  charged  by  anotlier  had  requested  a  speedy  trial  the  Sixtli 
Amendment  as  applied  to  tlie  States  thi'ough  the  Due  Pi'ocess  Clause  of  the 
Fourteenth  Amendment  recjuired  that  the  State  with  charges  pending  make 
diligent,  good-faith  efforts  to  bring  the  accused  to  trial,  Siiiith  v.  H<><><  ij,  oUB  U.S. 
874  (1 !)()!))  ;  Dickcij  v.  Florida.  398  U.S.  30  (1970).' 

In  its  most  recent  pronouncement  on  tlie  Speedy  Trial  Clause,  the  Supreme 
Court  declared  that  the  right  attaches  only  after  the  individual  has  become  an 
accused,  i.e.  upon  arrest  or  indictment,  United  »S7«fe.s'  v.  Murion,  404  U.S.  307 
(1971).= 

These  cases  provide  some  basis  for  arguing  that  the  operation  of  Professor 
Dobbyn's  version  of  .section  207  might  constitute  a  violation  of  the  rights  of  the 
accused  under  the  Sixth  Amendment  Speedy  Trial  Clause.  Perhaps  the  most  sub- 
stantial basis  for  such  a  position  may  be  found  in  Mr.  Justice  Brennan's  con- 
curring opinion  in  Diekey: 

"I  do  not  read  the  Court's  opinion  as  deciding  that  in  iiost-Klopfer  ca.ses :  (1) 
the  defendant  can  challenge  only  delay  occurring  after  his  arrest;  (2)  he  is  not 
entitled  to  speedy  trial  unless  he  demands  it  at  the  time  of  the  delay;  (3)  he 
mu.st  prove  actual  prejudice;  or  (4)  the  delay  must  be  deliberately  caused  by 
the  government.  It  is  timely  to  note  that  the  Court  has  as  yet  given  scant  atten- 
tion to  these  and  other  questions  essential  to  the  definition  of  the  speedy -trial 


against  him  removed  from  the  district  in  which  he  was  found  to  the  di.<,trict  in  which 
it  properly  chose  to  prosecute  him  was  not  a  violation  of  the  right  to  a  speedy  trial. 

In  Pollard  v.  United  States,  Pollard  had  entered  a  plea  of  guilty  to  a  charge  of  taking 
and  embezzling  a  United  States  Treasury  check  but  had  left  the  court  before  sentence 
was  pronounced.  At  the  hearing  called  for  the  revocation  of  the  probation  that  had  been 
imposed  in  his  a'sseiice,  the  court  was  informed  of  the  invalidit.v  of  the  earlier  sen- 
tence and  at  that  time  sentenced  Pollard  who  appealed  on  the  basis  of  his  right  to  a 
spi-erly  trial  and  protection  against  double  jeopardy.  The  Supreme  Court  affirmed  the 
conviction. 

In  Smith,  the  Court  reversed  the  petitioner's  conviction  for  violation  of  the  Federal 
Kldnaiiping  Act  because  prosecution  had  been  by  information  rather  than  indictment 
in  violation  of  Rule  "(a)  of  the  Federal  Rules  of  Criminal  Procedure.  Tiie  statement 
of  tlie  Court  quoted  in  Ewell  was  made  in  reference  to  an  assertion  that  by  proceeding 
b.v  information  the  government  hastened  the  disposition  of  the  charges  "against  tlie 
accused.  The  capsulization  of  Eirrll  omitted  the  Court's  earlier  per  curiam  aliirmance 
in  United  States:  v  Provoo,  350  T'.S.  857  (1955).  The  District  Court  in  Provoo  had  dis- 
missed an  indictment  for  treason  wliere  the  acts  charged  had  been  committed  between 
1942  and  1945  :  where  tlie  accused  had  been  "held  in  custody  for  more  than  five  years 
before  being  indicted  and  bror.ght  to  trial  in  a  district  having  jurisdiction  ;"  where  sev- 
eral defense  witnesses  had  died  in  the  interim  ;  and  wliere  the  accused  had  continually 
demanded  his  right  to  a  speedy  trial.  Petition   of  Provoo,  17  F.R.D.   1S3    (D.   Md.   1955). 

"  Klopfer,  a  professor  at  Duke  University,  had  been  cliarged  with  criminal  trespass  as 
a  result  of  his  partic'nation  in  eft'orts  to  desegregate  stores  and  eating  places  in  Chapel 
Hill.  North  Tarolina.  His  original  trial  ended  in  a  mistrial  when  the  jury  could  not  agree 
on  a  verdict.  After  two  terms  of  court,  the  prosecution  filed  a  nolle  pro>i(qui  with  leave 
of  the  courf,  which  had  the  effect  of  discliarging  the  accused  from  custody  but  holding 
him  indetinitelv  liable  to  subsequent  prosecution  on  the  charges.  The  trial  court  granted 
the  nroseciition's  motion,  and  its  action  was  upheld  liv  the  North  Carolina  Supreme  Court, 
Stafe  V.  Klopfer.  260  N.C.  .'549.  145  S.E.  2d  909  (19fif!). 

*  Smith,  a  federal  prisoner  in  Leavenworth,  Kansas,  sought  for  six  year.s  to  be  brought 
to  trial  on  Texas  crimlnnl  charges.  He  sought  a  writ  of  mandamus  from  the  Texas 
Supreme  Court  for  an  order  to  show  cause  wliy  the  Texns  charges  should  not  be  dis- 
missed, which  was  denied  because  although  "an  inmate  of  a  Texas  prison  would  have 
bpeu  clearh-  entitled  to  the  relief  sought  as  a  matter  of  constitutional  right  ....  a 
differpTit  rulp  is  apnlicable  when  two  senarate  sovereignties  are  involved.  400  S.W.  2d.  at 
801."  The  United  States  Supreme  Court  reversed.  Dickey,  also  a  federal  prisoner,  sought 
trill  on  Florida  charges  for  over  seven  years  to  no  avail.  His  motion  to  quash  an  infor- 
mation filed  on  thp  Florida  charges  was  denied  and  affirmed  bv  the  Florida  District 
Court  of  Appeals  for  the  First  District.  The  Supreme  (^ourt  reversed. 

•■•Marion  was  first  indicted  and  chargpd  in  April  1970.  for  offenses  In  connection  with 
the  oneration  of  a  home  improvements  business  in  the  District  of  Columbia  between  Sep- 
tember. 1965  and  .Tanuary.  1966.  The  Supreme  Court  reversed  the  District  Court's  dis- 
missal of  the  indictment  for  lack  of  speedy  prosecution. 
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guaranl-ee.  .  .  .  Thus,  although  we  said  in  Klopfer  that  the  right  to  a  speedy 
trial  is  "one  of  the  most  basic  rights  preserved  by  our  Constitution,'  386  U.s!, 
at  226,  a  guarantee  'as  fundamental  as  any  of  the  rights  secured  by  the  Sixth 
Amendment,'  id.,  at  223,  we  have  yet  even  to  trace  its  contours.  .  .  . 

''In  my  view,  there  are  two  groups  of  issues  to  be  met  in  interpreting  the  right : 
first,  those  concerned  with  when  during  the  criminal  process  the  speedy-trial 
guarantee  attaches,  and  second,  those  concerned  with  the  criteria  by  which  to 
judge  the  constitutionality  of  the  delays  to  which  the  right  does  attach.  These 
questions,  of  course,  must  be  answered  in  light  of  the  purposes  of  the  Speedy 
Trial  Clause.  The  evils  at  which  the  Clause  is  directed  are  readily  identified.  It 
is  intended  to  spare  an  accused  those  penalties  and  disabilities — incompatible 
v.ith  the  presumption  of  innocence — that  may  spring  from  delay  in  the  criminal 
process.  ...  As  we  observed  in  Klopfer,  supra,  at  222,  lengthy  prosecution  may 
subject  an  accused  to  'public  scorn  and  deprive  hira  of  employment,  and  almost 
certainly  will  force  curtailment  of  his  speech,  associations  and  participation  in 
unpopular  causes.' 

"These  disabilities,  singly  or  in  league,  can  impair  the  accused's  ability  to 
mount  a  defense.  The  pa-ssage  of  time  by  itself,  moreover,  may  dangerously  re- 
duce his  capacity  to  counter  the  prosecution's  charges.  Witnesses  and  physical 
evidence  may  be  lost ;  the  defendant  may  be  unable  to  obtain  witnesses  and 
physical  evidence  yet  available.  His  own  memory  and  the  memories  of  his  wit- 
nesses may  fade.  Some  defenses,  such  as  insanity  are  likely  to  become  more 
difficult  to  sustain ;  as  one  court  has  stated,  'passage  of  time  makes  proof  of  any 
fact  more  difficult.  When  the  fact  at  issue  is  as  subtle  as  a  mental  state,  the 
difficulty  is  immeasurably  enhanced.'  Williams  v.  United  States,  102  U.S.  App. 
D.C.  51,  55.  250  F.2d  19.  23  (1957).  See  also  Swell,  supra,  at  120. 

"The  Speedy  Trial  Clause  protects  societal  interests,  as  well  as  those  of  the 
accused.  The  public  is  concerned  with  the  effective  prosecution  of  criminal  cases, 
both  to  restrain  those  guilty  of  crime  and  to  deter  those  contemplating  it.  Just  as 
delay  may  impair  the  ability  of  the  accused  to  defend  himself,  so  it  may  reduce 
the  capacity  of  the  government  to  prove  its  case.  See  Ponzl  v.  Fessenden,  258 
U.S.  254,  264  (1022).  Moreover,  while  awaiting  trial,  an  accused  who  is  at  large 
may  become  a  fugitive  from  justice  or  commit  other  criminal  acts.  And  the 
greater  the  lapse  of  time  between  commission  of  an  offense  and  the  conviction  of 
the  offender,  the  less  the  deterrent  vahie  of  his  conviction.  398  U.S.,  at  40,  41-42." 

Within  the  context  of  section  207,  it  is  obvious  that  the  delay  occasioned  by 
is  operation,  particularly  if  appeal  of  the  magistrate's  decision  is  made  available, 
could  be  cited  as  an  example  of  Mr.  Justice  Brennan's  general  statement  of  the 
right  to  speedy  trial. 

Traditionally,  the  right  to  a  speedy  trial  under  the  Sixth  Amendment  has 
attached  only  upon  indictment  or  in  some  cases  upon  arrest,  Lucas  v.  United 
States,  363  F.  2d  500  (9th  Cir.  1966)  :  Hardy  v.  United  States,  343  F.  2d  233 
(D.C.  Cir.  1964)  ;  cf.,  Reece  v.  United  States,  337  F.  2d  852  (5th  Cir.  1964).  Sec- 
tion 207  would  primarily  involve  delay  before  arrest  or  indictment  since  it 
would  operate  "before  commencing  prosecution",  which  section  701(6)  (a)  indi- 
cates is  "upon  the  filing  of  a  complaint  before  a  judicial  officer  of  the  United 
States  empowered  to  issue  a  warrant  or  upon  the  filing  of  an  indictment  or  in- 
formation.'' However,  as  Mr.  Justice  Brennan  further  suggests : 

"Deliberate  governmental  delay  designed  to  harm  the  accused,  however,  con- 
stitutes abuse  of  the  criminal  process.  It  lessens  the  deterrent  value  of  any  con- 
viction obtained.  And  it  very  probably  reduces  the  capacity  of  the  accused  to 
defend  himself;  unlike  the  prosecution,  he  may  remain  unaware  that  charges 
are  pending  and  fail  to  take  steps  necessary  to  his  defense.  Accordingly,  some 
of  the  interests  protected  by  the  Speedy  Trial  Clause  can  be  threatened  by  delay 
prior  to  arrest  or  indictment.  Thus,  it  may  be  that  for  the  purposes  of  the  clause 
to  be  fully  realized,  it  must  apply  to  any  delay  in  the  criminal  process  that 
occurs  after  the  government  d(>cides  to  prosecute  and  has  sufficient  evidence  for 
arrest  or  indictment."  398  U.S.  at  46. 

Even  where  the  right  attaches,  the  question  of  whether  delay  constitutes  a 
violation  of  the  Speedy  Trial  Clause  is  generally  determined  by  considering :  (1) 
the  length  of  the  delay:  (2)  the  reason  for  the  delay:  (3)  the  prejudice  to  the 
defendant;  and  (4)  waiver  by  the  defendant.  The  use  of  such  criteria  to  de- 
termine the  existence  of  a  speedy  trial  violation  woi:ld  probably  result  in  a  find- 
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ing  of  no  violation  in  most  section  207  cases.  However,  as  Mr.  Justice  Brennan 
noted,  these  criteria  have  yet  to  be  approved  by  the  Supreme  Court  and  they 
are  not  above  suspicion.  For  example : 

"It  has  .  .  .  been  held  that  the  defendant's  failure,  upon  being  confronted 
with  delay,  to  demand  a  speedy  trial  justifies  the  denial  of  his  claim.  In  other 
words,  his  silence — -or  inaction — has  been  construed  as  an  implied  reliuqui.sli- 
ment  of  the  right  to  speedy  trial,  e.g.,  United  States  v.  Lustman,  208  F.  2d  47-"), 
478  (C.A.  2d  Cir.  1958).  The  view  that  an  accused  loses  his  right  to  a  speedy  trial 
by  silence  or  inaction  is  open  to  question  on  at  least  three  ground.s.  First,  it  rests 
on  what  may  be  an  unrealistic  understanding  of  the  effect  of  delay.  One  court  in 
explaining  the  'demand'  rule  stated  that  it  'is  based  on  the  almost  uuiver.'^al 
experience  that  delay  in  criminal  cases  is  welcomed  by  defendants  as  it  usually 
operates  in  their  favor.'  United  States  ex  rel.  Von  Cseh  v.  Fay,  313  F.  2d  020, 
623  (C.A.  2d  Cir.  1963).  It  is  true  that  delay  may  be  welcomed  by  an  accused, 
especially  if  he  greatly  fears  the  possible  consequences  of  his  trial.  See  United 
States  V.  Chase,  135  F.  Supp.  230,  233  (D.C.N.D.  111.  1955).  But  an  accused  may 
just  as  easily  object  to  delay  for  its  prolongation  of  the  time  in  which  he  must 
live  in  uncertainty,  carrying  the  emotional  and  financial  burdens  of  accusation, 
and  possessing  the  conditioned  freedom  of  a  potential  felon.  Moreover,  the 
passage  of  time  may  threaten  the  ability  of  both  the  defendant  and  the  govern- 
ment to  prepare  and  present  a  complete  case;  in  this  regard,  delay  does  not  in- 
herently benefit  the  accused  any  more  than  it  does  the  prosecution. 

"Second,  the  equation  of  silence  or  inaction  vv-ith  waiver  is  a  fiction  that  has 
been  categorically  rejected  by  this  Court  when  other  fundamental  rights  are  at 
stalje  .  .  . 

"Third,  it  is  possible  that  the  implication  of  waiver  from  silence  or  inaction 
misallocates  the  burden  of  ensuring  a  speedy  trial.  The  accused  has  no  duty  to 
bring  on  his  trial.  He  is  presumed  innocent  until  proven  guilty ;  arguable,  he 
should  be  presumed  to  wish  to  exercise  his  right  to  be  tried  quickly,  unless  he 
affirmatively  accepts  delay.  The  government,  on  the  other  hand,  v^ould  seem  to 
have  a  responsibility  to  get  on  with  the  prosecution,  both  out  of  fairness  to  the 
accused  and  to  protect  the  community  interest  in  a  speedy  trial  .  .  ."  398  U.S. 
at  48-50. 

In  cases  of  delay  caused  by  the  procedure  outlined  in  section  207  the  demand 
requirement  generally  considered  a  waiver  of  any  rights  to  a  speedy  trial  is 
particularly  inappropriate  not  only  for  the  reasons  stated  above,  but  because  it 
seems  likely  that  the  threat  of  prosecution  will  be  unknown  to  him.  Under  such 
circumstances  it  is  doubtful  that  his  failure  to  demand  a  speedy  trial  could 
constitute  a  knowing,  voluntary  waiver  of  Sixth  Amendment  rights. 

As  indicated  in  Petition  of  Provoo,  supra,  and  Pollard  v.  United  States,  supra, 
one  of  the  factors  in  determining  whether  delay  is  a  violation  of  the  Sixth 
Amendment  Speedy  Trial  Clause  is  the  question  of  whether  or  not  the  delay  has 
been  caused  by  intentional  governmental  delay. 

".  .  .  [A]  deliberate  attempt  by  the  government  to  use  delay  to  harm  the 
accused,  or  government  delay  that  is  "purposeful  or  oppressive,"  is  unjustifiable. 
Pollard  V.  United  States,  supra,  at  361.  See  also  United  States  v.  Provoo,  supra: 
Pollard  V.  United  States,  supra.  The  same  may  be  true  of  any  governmental 
delay  that  is  unnecessary,  whether  intentional  or  negligent  in  origin.  A  negligent 
failure  by  the  government  to  ensure  speedy  trial  is  virtually  as  damaging  to  the 
interests  protected  by  the  right  as  a  purposeful  failure;  when  negligence  is  the 
cause,  the  only  Interest  necessarily  unaffected  is  our  common  concern  to  prevent 
deliberate  misuse  of  the  criminal  process  by  public  officials.  Thus  the  crucial 
question  in  determining  the  legitimacy  of  governmental  delay  may  be  whether 
it  might  reasonably  have  been  avoided — whether  it  was  unnecessary  .  .  ."  398 
U.S.  at  52. 

The  Provoo  case  is  particularly  interesting  in  considering  speedy  trial  questions 
in  light  of  section  207.  In  Provoo,  the  government  had  the  accused  transferred 
bv  the  Army  in  an  attempt  to  establish  venue  in  a  district  where  it  was  felt 
the  chances  of  a  conviction  on  treason  charges  were  greatest.  The  District  Court, 
in  dismissing  the  indictment,  noted  that  the  delay  had  been  caused  by  the 
action  of  government  in  trying  to  secure  the  most  advantageous  jurisdicf-innnl 
setting.  The  Supreme  Court  affirmed  the  dismissal  of  the  indictment.  The  com- 
parison to  a  section  207  case  is  obvious.  In  one  the  delav  was  caused  bv  govern- 
mental action  in  attempting  to  l)ring  prosecution  in  the  Southern  District  of 
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New  York  rather  than  Maryland  District,  while  in  section  207  cases  the  delay 
might  be  said  to  be  caused  by  government  action  in  attempting  to  bring  prosecu- 
tion in  federal  rather  than  state  court.  The  difference  in  the  two  situations,  of 
course  is  that  in  the  latter  two  sovereigns  are  involved. 

A  substantial  number  of  lower  federal  courts  have  rejected  the  contention 
that  an  accused  has  been  denied  his  right  to  a  speedy  trial  on  the  grounds  that  no 
prejudice  has  been  shown  from  the  delay. 

".  .  .  [Wjhat  is  the  role  of  prejudice  in  speedy-trial  determination?  The  dis- 
charge of  a  defendant  for  denial  of  a  speedy  trial  is  a  drastic  step,  justifiable 
only  when  further  proceedings  against  him  would  harm  the  interests  protected 
by  the  Speedy  Trial  Clause.  Thus  it  is  unlikely  that  a  pro.secution  must  be  ended 
simply  becau.><e  the  government  has  delayed  unnecessarily,  without  the  agreement 
of  the  accused  .  .  . 

"Although  prejudice  seems  to  be  an  essential  element  of  speedy-trial  violations, 
it  does  not  fohow  that  prejudice — or  its  absence,  if  the  burden  of  proof  is  on  the 
government — can  be  satisfactorily  shown  in  nid.st  cases.  Certaiidy,  as  the  present 
case  indicates,  it  can  be  established  in  some  instances.  It  is  obvious,  for  example, 
if  the  accu.sed  has  been  imprisoned  for  a  lengthy  period  awaiting  trial,  or  if  the 
government  has  delayed  in  clear  bad  faith.  But  concrete  evidence  of  prejudice 
is  often  not  at  hand.  Even  if  it  is  their  materiality  is  more  difficult.  And  it 
borders  on  the  impossible  to  measure  the  cost  of  delay  in  terms  of  dimmed 
memnries  of  the  parties  and  available  witnesses  .  .  . 

"Despite  the  difficulties  of  proving,  or  disproving  actual  harm  in  most  ca.^es, 
it  seems  that  inherent  in  prosecutorial  delay  is  "potential  substantial  prejudice," 
United  States  v.  Wade,  388  U.S.  218,  227  (1967),  to  the  interests  protected  by  the 
Speedy  Trial  Clau.se.  The  speedy-trial  safeguard  is  premised  upon  tlie  reality 
that  fundamental  unfairness  is  likely  in  overlong  prf»secutions  .  .  . 

"Within  the  context  of  Sixth  Amendment  rights,  the  defendant  generally  does 
not  have  to  show  that  he  was  prejudiced  by  the  denial  of  counsel,  confrontation, 
public  trial,  an  impartial  jury,  knowledge  of  the  charges  against  him,  trial  in 
the  district  where  the  crime  was  committed  compulsory  process.  Becau.se  po- 
tential substantial  prejudice  inheres  in  the  denial  of  any  of  these  safeguards, 
prejudice  is  usually  assumed  when  any  of  tiiem  is  shown  to  have  been  denied. 
Because  concrete  evidence  that  their  denial  cau.sed  the  defendant  substantial 
prejudice  is  often  unavailable,  prejudice  must  be  assumed,  or  constitutional  rights 
will  be  denied  without  remedy.  Prejudice  is  an  issue,  as  a  rule,  only  if  the  gov- 
ernment wishes  to  argue  harmless  error.  See  Chapman  v.  Cali-fornia.  386  U.S. 
;I8  (1!K'7).  When  the  Sixth  Amendment  right  to  speedy  trial  is  at  stake,  it  may 
be  equally  realistic  and  necessary  to  assume  prejudice  once  the  accused  shows 
that  he  was  denied  a  rapid  prosecution."  398  U.S.  at  52-54. 

Nevertheless,  under  the  present  state  of  the  law  the  proposed  changes  in  sec- 
tion 207  would  not  have  the  effect,  without  other  circumstances,  of  infringing 
on  the  rights  protected  [)y  the  Speedy  Trial  Clause  (»f  the  Sixth  Amendment. 
Under  existing  case  law  any  claim  of  speedy  trial  infringement  must  withstand 
two  te.'sts :  (1)  did  the  delay  occur  at  a  time  after  the  right  had  attached;  and 
(2)  if  so,  does  the  delay  constitute  a  denial  of  a  speedy  trial  .■sufficient  to  bar 
future  prosecution  considering  all  the  circumstances  in  the  case.  It  seems  tmlikel.v 
that  a  claim  based  solely  upon  the  application  of  section  207  could  survive  either 
test. 

A  majority  of  the  Supi-eme  Court  in  Vuitcd  states  v.  Marion,  404  I'.S.  307 
(1971),  specifically  refused  to  hold  that  the  right  attached  prior  to  arrest, 
indictment  or  information.  The  procedure  set  forth  in  section  207  nuist  be 
completed  ))efore  j^rosecution  can  be  commenced.  Section  701(6)  (a)  .suggests 
that  for  purposes  of  the  Proposed  Code  prosecution  is  commenced  by  the  tiling 
of  an  information  or  indictment  or  the  request  for  an  arrest  warrant.  Thus,  the 
section  207  proceeding  would  be  completed  before  the  right  attached  in  most 
cases.  The  only  instance  where  the  right  would  attach  prior  to  the  termination 
of  section  207  proceedings  would  be  in  tho.se  cases  where  the  accused  was  ar- 
rested without  a  warrant.  As  the  court  noted  in  Marion  : 
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Most  courts  of  appeals  have  recognized  the  Sixth  Amendment  right  to  a 
speedy  trial  only  after  a  prosecution  has  been  formally  initiated  or  have  held 
that  the  sole  safeguard  against  pre-indictmeut  delay  is  the  relevant  statute  of 
limitations:  United  States  v.  Fchiberff,  383  F.  2d  60,  65  (CA2  1967)  ;  Carlo  v. 
United  States,  286  F.  2d  841,  846  (CA2),  cert,  denied  366  U.S.  944  (1961)  .  .  . 
Some  courts  of  appeals  have  stated  that  pre-indictment  delay  may  be  cause 
for  dismissal  but  they  have  seemed  to  treat  the  question  primarily  as  one  of 
due  process  (although  the  Sixth  Amendment  is  occasionally  mentioned)  and 
have  reijuired  a  showing  of  actual  prejudice:  Schlinsk!/  v.  United  States,  379  F. 
2d  735,  737  ( C'Al  1967)  ;  Fleming  v.  United  States,  378  F.  2d  502,  504  (CAl 
1!Mm    .  .   ."■  404  r.S.  at  33  5-16  n.  S. 

The  lower  courts  have  reipiired  a  showing  of  prejudice  not  only  where  the 
delay  occurred  l»efore  the  right  to  speedy  trial  attached  but  also  to  those 
cases  where  the  delay  occurred  after  the  right  became  available,  see  United 
States  V.  DeLeo,  422  F.  2d  487  (1st  Cir.  1970)  ;  Kroll  v.  United  States,  433  F. 
2d  1282  (5th  Cir.  1970).  Such  a  requirement  obviously  precludes  the  possi- 
bility of  invalidating  every  section  207  proceeding  on  the  basis  of  the  Speedy 
Trial  Clause  or  the  related  Due  Process  ground.  Moreover,  it  seems  unlikely  that 
many  section  207  proceedings  conducted  after  the  right  had  attached,  i.e. 
where  the  accused  was  arrested  without  a  warrant,  would  involve  the  other 
factors  weighed  by  the  courts  in  considering  the  existence  of  a  violation  of  the 
Speedy  Trial  Clause — inordinate  delay  caused  by  the  purposeful  or  oppressive 
C(mduct  of  the  government  and  not  attributable  to  any  action  or  inaction  on  the 
part  of  the  accused.  Of  course,  the  itrocedure  established  under  section  207  could 
always  be  abused  so  as  to  result  in  the  denial  of  a  speedy  trial,  but  under 
the  present  state  of  the  law  section  207  could  not  be  said  to  be  inconsistent  with 
the  Sixth  Amendment  Speedy  Trial  Clause  on  its  face. 

PROSECUTORIAL  DISCRETION 

Article  II,  Section  3  of  the  Constitution,  provides  that  "[the  President]  shall 
take  Care  that  the  Laws  [shall]  be  faithfully  executed."  The  prerogative  of  en- 
forcing the  criminal  law  was  vested  by  the  Constitution,  therefore,  not  in  the 
Court,  nor  in  private  citizens,  but  squarely  in  the  executive  arm  of  the  govern- 
ment. Congress  has  implemented  the  powers  of  the  President  by  conferring 
the  power  and  the  duty  to  institute  prosecution  for  federal  offenses  upon  the 
United  States  Attorney  for  each  district.  28  U.S.C.A.  Sec.  507. 

All  of  these  considerations  point  up  the  wisdom  of  vesting  broad  discretion  in 
tlie  United  States  Attorney.  The  federal  courts  are  powerless  to  interfere  with 
his  discretionary  power.  The  Court  cannot  compel  him  to  prosecute  a  c(»mplaint, 
or  even  an  indictment,  whatever  his  reasons  for  n()t  fitting.  The  remedy  for  any 
derelicitation  of  his  duties  lies,  not  with  the  courts,  Jjut,  with  the  executive  branch 
of  our  government  and  ultimately  with  the  people.  Miliikcn  v.  Stone,  D.C.S.D.X.Y. 
1925,  7  F.  2d  397,  affirmed  2  Cir..  16  F.  2d  981,  certiorari  denied  1927,  274  U.S.  748. 
47  S.  Ct.  764,  71  L.  Ed.  1331.  See  United  States  v.  Woody,  D.C.D.  Mont.  1924,  2 
F.  2d  262.  Pufjneh  v.  Klein,  193  F.  Supp.  630,  634,  635  ( S.D.N. Y.  1961)  " 

As  suggested  in  Pngaeh,  the  courts  have  consistently  held  that  prosecutorial 
discretion,  founded  as  it  is  upon  the  Constitutional  duty  of  tlie  President,  common 
law^  and  statutory  authorization,  may  not  be  subjected  to  judicial  interference. 
Confiscation  Cast's.  74  U.S.  (7  Wall.)  4.j4  (1868)  ;  '  Neirman  v.  United  States,  382 
F.  2d  479  (D.C.  Cir.  1967;"  United  States  v.  Cox,  343  F.  2d  167  (5th  Cir.  1965 )." 


"  PtigTfh  w;ip  lieins  pros^fiiterl  by  the  State  of  Now  York  nllopodly  on  the  basis  of  evi- 
dence secured  by  •wiretappnig  in  violation  of  the  Federal  Comnninications  Act,  47  U.S.C. 
Sec.  60.5  (1958).  He  applied  to  the  United  States  District  Court  for  the  Southern  District 
of  New  York  for  a  writ  of  habeas  corpus  directed  to  Klein,  the  warden  of  the  Bronx  County 
Prison,  a  writ  of  mandamus  directed  to  Pobson.  U.S.  Attorney  for  that  district  orderini? 
liini  to  prosecute  state  law  enforcement  otticinls  for  the  alleged  violations  of  the  Communi- 
cations Act,  and  to  secure  search  and  arrest  warrants  in  connection  with  the  allesed  viola- 
tions. All  of  tlie  applications  were  denied  and  the  language  quoted  above  is  from  that 
portion  of  the  court's  opinion  which  discusses  whether  mandamus  would  lie. 

■'The  Confiscation  Cases  were  a  series  of  cases  originally  heard  in  the  Eastern  District 
of  Louisiana  on  libels  for  condemnation  and  forfeiture  of  several  vessels  which  had  allegedly 
"been  employed  in  aid  of  the  rebellion  with  the  consent  of  the  owners."  On  appeal  to  the 
Supreme  Court,  the  Attorney  General  moved  for  the  dismissal  of  those  cases  where  the 
government  was  appealing  the  adverse  decision  of  the  District  Court  and  for  remand  to  the 
District  Court  so  that  dismissal  might  be  requested  by  the  government  In  those  cases  where 
the  District   Court  had   held   for  the  government.   The  language  of  the  court  discussing 
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It  is  of  no  consequence  whether  the  moving  parties  seek  to  compel  the  Execu- 
tive Branch  to  initiate  prosecution,  Moses  v.  Kennedy,  219  F.Supp.  702  (D.D.C. 
1963),  affirmed  su'o.nom.  Moses  v.  Katzenhach.  342  F.2cl  931  (D.C.  Cir.  96;"))/": 
to  compel  continuation  of  prosecution,  United  States  v.  Brokaw,  60  F.  Supp.  IQO 
(S.D.  111.  1945)" ;  or  to  prohibit  the  continuation  of  prosecution.  Goldbery  v.  Jloff- 
man,  225  F.2d  463  ( 7th  Cir.  1955 )  .^ 

It  might  be  argued  that  if,  as  Pugach  declares,  "the  prerogative  of  enforcing 
the  criminal  law  was  vested  by  the  Constitution  .  .  .  not  in  the  Courts,  .  .  .  but 
squarely  in  the  executive  arm  of  the  government,"  Congress  may  not  transfer 
that  prerogative  from  the  Executive  to  the  Judiciary.  It  might  be  suggested  that 
section  207  does  precisely  that,  since  under  its  provisions,  federal  prosecution  re- 
quires judicial  sanction. 

However,  a  closer  examination  of  the  cases  makes  it  clear  that  judicial  re- 
straint was  predicated,  at  least  in  part,  upon  the  absence  of  legislative  authority 
to  intervene.  The  language  in  several  instances  suggests  that  legi.'slative  author- 
ity permitting  or  requiring  judicial  supervision  might  lead  to  a  different  result. 
Thus  the  courts  have  noted  : 

'"The  United  States  attorney  of  the  district  where  a  violation  of  a  federal  stat- 
ute occurs  is  charged  with  the  duty  of  prosecution  aiid  vested  with  complete  con- 
trol over  the  proceedings,  in  the  exercise  of  sound  discretion.  If  the  facts  show  a 
violation  of  two  or  more  statutes,  he  may  elect  under  which  he  will  prosecute 
in  the  absence  of  a  prohibitory  statute.  Deutsch  v.  Aderhold,  80  F.2d  677,  678 
(5th  Cir.  1935)"'  (Italics  added)." 

'•The  power  to  determine  whether  a  case  shall  be  prosecuted  to  a  conclusion 
must,  of  course,  be  lodged  somewhere,  and  by  common  law,  the  district  attorney 
is  made  its  repository.  By  no  statute  has  Congress  deprived  him  of  it,  in  ordinary 
criminal  cases  .  .  .  The  court  cannot  control  him,  unless,  as  in  some  states,  it 
is  given  the  power  by  statute.  United  States  v.  Woody,  2  F.2d  262,  262-63  (D. 
Mont.  1924)"  (Italics  added)." 

''This  court  therefore  concludes  that  the  power,  rights  and  authority  of  the 
United  States  District  Attoi-ney  arises  under  the  common  law,  and  that  no  legis- 
lative or  judicial  acts  have  limited  such  powers,  and  therefore  the  District  At- 
torney in  this  proceeding  was  not  required  to  more  for  an  order  to  nolle  the 
prosecution  against  any  of  the  defendants  but  that  said  motion  was  based  upon 
a  practice  long  existing  in  this  court,  concurred  in  by  the  Attorney  General  that 
when  such  a  motion  was  made  before  the  court  the  only  power  to  deny  said 
motion  would  be  based  upon  the  failure  of  the  District  Attorney  to  exercise  dis- 
cretion. United  States  v.  Brokaic,  60  F.Supp.  100,  102  (S.D.  111.  1945). 

"We  will  assume,  without  deciding,  that  where  Congress  has  withdrawn  all 
discretion  from  the  prosecutor  by  special  legislation,  a  court  might  be  empowered 
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.iiuliHal  intpi-ference  in  the  exercise  of  executive  prosecutorial  discretion  in  either  civil  or 
criminal  cases  is  frequently  cited  in  later  cases.  The  Court  granted  the  motions  over  the 
objections  of  the  informer  who  under  statute  was  entitled  to  share  in  the  revenue  realized 
by  any  condemnation  and  forfeiture. 
'  8  Newman  contended  that  his  constitutional  rights  were  violated  by  the  action  of  the 
United  States  Attorney  in  consenting  to  the  tendering  of  a  guilty  plea  to  a  lesser  offense  by 
Newman's  co-defendant  and  yet  refusing  to  consent  to  a  similar  plea  by  Newman.  Then 
Circuit  .T"dtre  Burger  writing  for  the  Court  of  Appeals  for  the  District  of  Columliia  Circuit 
affirmed  Newman's  conviction  noting  the  exclusive  discretion  of  the  United  States  Attorney 
over  prosecutions. 

»  In  Cow  the  District  Court  Judge  cited  the  United  States  Attorney  for  civil  contempt  for 
refusing  to  draft  bills  of  indictment  requested  by  the  grand  jury  or  to  sign  any  indictments 
for  perjury  growing  out  of  a  suit  brought  to  enforce  voting  rights  under  the  Fourteenth 
Amendment  and  the  Civil  Rights  Act.  The  Court  of  Appeals  in  a  decision  that  contained 
two  special  concurrences  and  an  opinion  joined  by  three  other  judges  concurring  in  part 
and  dissenting  in  part  held  the  contempt  citation  Invalid.  Despite  division  on  other  ques- 
tions, a  majority  of  court  seem  to  feel  that  the  District  Court  could  not  compel  the  United 
State's  Attorney  to  prosecute  a  criminal  case^  ^.  ^  .  ^     . 

M  In  Moses,  the  United  States  District  Court  and  Court  of  Appeals  for  the  District  of 
Columbia  refused  to  issue  writs  of  mandamus  against  the  Attorney  General  and  Director 
of  the  Federal  Bureau  of  Investigation  directing  them  to  arrest  and  prosecute  state  and 
local  law  enforcement  officials  allegedly  responsible  for  denial  of  petitioners'  civil  rights. 

"  In  Brolcaw,  the  District  Court  denied  a  motion  filed  for  leave  to  file  a  petition  as 
amicus  asking  the  court  to  enter  an  order  directing  the  United  States  Attorney  to  show 
cause  why  the  order  of  nolle  prosequi  should  not  be  vacated  and  prosecution  against 
Brokaw  continued.  -r^.   .   .       .    ,        .,       i  i*. 

1=  Goldberg  was  denied  mandamus  against  the  United  States  District  judge,  the  Attor- 
ney General,  the  Assistant  Attorney  General  and  the  United  States  Attorney  enjoining 
from  further  prosecution  of  Goldberg  because  of  his  poor  health. 

"In  Deutsch,  the  defendant's  petition  for  habeas  corpus  on  the  grounds  that  he_  was 
charged  before  the  United  States  Commission  for  violation  of  one  statute  and  indicted 
for  violation  of  another  was  denied. 

1*  In  Wood]/,  the  court  dismissed  the  Indictment  upon  the  motion  of  the  assistant  dis- 
trict attorney  with  some  reluctance. 
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to  force  prosecutions  in  some  circumstances.  J/o«r?s  v.  Katzcnhach,  359  F.2cl  234 
(D.C.  Cir.  !!)(;,-)). 

"In  the  Confiscation  Cases,  supra,  the  extreme  reach  of.  that  control  is  reflected 
in  the  following  lanj,'u;(,ue :  'Public  iirosecutioiis  until  they  come  before  the  court 
to  which  they  are  returnable,  are  within  tlie  exclusive  direction  of  the  district 
attorney,  and  even  after  they  are  entered  in  courr,  they  are  so  far  under  his 
control  that  lie  may  enter  a  nolle  prosequi  at  any  time  before  the  jury  is  em- 
panelled for  the  trial  of  the  case,  except  in  cases  tvJicre  it  is  other  wise  provided 
in  some  act  of  Congress."  Parenthetically,  it  is  observed  at  this  point  that,  by 
Rule  4S  of  the  Federal  Rules  of  Criminal  Procedure,  18  U.S.C.A.,  a  limitation  has 
been  imposed  upon  that  earlier  absolute  power  of  dismissal  .  .  .  Iloivell  v. 
Brown,  S")  F.Supp.  537.  539-40  ( D.  Neb.  1949)"  (Italic  added.)-' 

Rule  48  mentioned  in  Hoicell  is  not  the  only  instance  where  the  absolute 
prosecutorial  discretion  of  the  execution  has  been  diluted.  Section  194  of  title  2 
of  tlie  United  States  Code  requires  the  appropriate  United  States  Attorney  to 
bring  matters  of  contempt  of  Congress  under  2  U.S.C.  102  before  the  grand 
jury.  ".  .  .  [I]t  left  no  discretion  with  the  district  attorney  as  to  what  he  should 
do  about  it.  He  is  required,  under  the  language  of  the  statute,  to  submit  the  facts 
to  the  grand  jury."  Ex  parte  Frank f eld,  32  F.  Supp.  915.  916  (D.D.C.  1940).'"  In 
any  event,  it  seems  only  logical  that  in  the  faithful  execution  of  statutory  Unv 
the  Executive  Branch  may  he  limited  by  statutorily  imposed  restricions. 

Thus,  where  prosecutorial  discretion  is  based  upon  common  law  and  .statutory 
authority  it  may  obviously  be  withdrawn  by  statute.  Where  it  is  based  upon  the 
constitutionally  imposed  duty  that  the  President  see  to  the  faithful  execution 
of  the  laws,  it  seems  untenable  to  suggest  that  such  a  duty  empowers  the  Execu- 
tive to  ignore  a  statutory  declaration  as  to  the  limits  of  prosecutorial  discretion. 
It  is  difficult  to  imderstand  how  a  constitutional  statement  as  to  the  duty  of 
the  President  to  enforce  the  laws  imposes  some  limitation  upon  Congress  in  the 
enactment  of  those  laws.  The  constitutional  power  of  Congress  "[t]o  make  all 
laws  which  shall  be  necessary  and  proper  for  carrying  into  execution  tlie  fore- 
going powers,  and  all  otlier  powers  vested  by  this  Constitution  in  the  Govern- 
ment of  the  United  States,  or  in  any  Department  or  Ofhcer  thereof,"  U.S.  Const. 
Art.  I,  Sec.  8,  refutes  such  a  contention ;  see  Younystown  Sheet  and  Tube  Co.  v. 
Saicyer,  U.S.  579,  587-88  (1952). 

JUSTICIABLE    POLITICAL    QUESTIONS 

Questions  as  to  whether  the  proposed  changes  in  section  207  conflict  with  the 
constitutional  limitations  on  judicial  authority  and  the  pi'inciples  developed  to 
confine  judicial  action  within  tlie  bounds  of  its  constitutional  authority  are  more 
difficult.  They  are  difficult  not  only  because  of  the  amorphous  nature  of  the  law 
in  this  area  but  also  because  they  do  not  conform  to  the  traditional  setting  in 
which  such  questions  generally  arise. 

Article  III,  secticm  2  of  the  United  States  Constitution  sets  forth  the  constitu- 
tional judicial  power  of  the  United  States  Courts  which  includes  "cases  arising 
under  .  .  .  the  laws  of  the  United  States  [and]  .  .  .  controversies  to  which  the 
United  States  shall  be  a  Party",  both  of  which  appear  to  apply  in  the  case  of 
section  207  proceedings  under  the  proposed  changes. 

However,  the  courts  have  constantly  refused  to  enter  those  cases  which  they 
felt  presented  "non-justiciable"  issues.  As  then  Chief  Justice  Warren  wrote  in 
Flast  V.  Cohen,  392  U.S.  83,  95  (1968)  :  " 

"Justiciability  is  itself  a  concept  of  uncertain  meaning  and  scope.  Its  reach  is 
illustrated  by  the  various  grounds  upon  which  questions  sought  to  be  adjudicated 
in  federal  courts  have  been  held  not  to  be  justiciable.  iTlius,  no  justiciable  contro- 
versy is  presented  when  the  parties  seek  adjudication  of  only  a  political  question, 


13  Howell  was  refused  mandamus  against  the  Assistant  United  States  Attorney  to  compel 
prosecution  against  state  law  enforcement  officials  who  had  arrested  him. 

1"  In  Frankfeld,  the  petition  for  a  writ  of  habeas  corpus  was  released  where  the  warrant 
for  his  arrest  for  contempt  of  Congress  was  based  upon  the  affidavit  of  a  staff  member 
of  a  Congressional  committee  and  did  not  conform  to  the  requirements  of  2  U.S.C.  194. 
The  authority  for  which  Frankfeld  is  cited  is  eroded  somewhat  by  tlie  fact  that  the  court 
also  noted  that  the  Speaker  of  the  House  or  the  President  of  Senate  has  no  discretion,  a 
position  repudiated  at  least  in  part  by  Wilson  v.  United  States,  o69  F.  2d  198  (D.C. 
Civ    i»Rn). 

"  In  Flast,  a  three-judge  court  held  on  the  basis  of  Frothingham  v.  Mellon,  262  U.S.  447 
(1923),  that  taxpayers  who  alleged  that  Titles  I  and  II  of  the  Elementary  and  Secondary 
Education  Act  of  1965,  79  Stat.  27,  was  an  unconstitutional  expenditure  of  federal  funds 
had  no  standing  to  maintain  an  action.  The  Supreme  Court  reversed  and  held  that  appel- 
lants had  standing  under  the  test  articulated  within  the  opinion. 
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when  the  parties  are  asking  for  an  advisory  opinion,  when  the  question  souglit 
to  be  adjudicated  has  been  mooted  by  subsequent  developments,  and  when  there 
is  no  standing  to  maintain  the  action.  Yet  it  remians  true  that  '[j Justiciability 
is  .  .  .  not  a  legal  concept  with  a  fixed  content  or  susceptible  of  scientific  verifica- 
tion. Its  utilization  is  the  resultant  of  many  subtle  pressures.  .  .  .'  Poe  v.  UU- 
man,  367  U.S.  497,  508  (1961)."   (Footnotes  omitted.) 

The  question  becomes  even  more  intricate  when  applied  to  cases  such  as  those 
envisioned  by  the  changes  in  section  207  where  the  case  might  be  said  to  involve 
conflicting  jurisdictional  claims  of  two  sovereigns."*  In  such  situations  there  is  a 
problem  not  only  as  to  whether  the  State  has  standing  to  maintain  an  action  but 
whether  such  litigation  would  involve  political  questions  not  susception  to  ju- 
dicial determination.  Professor  Bickel.  in  his  critical  analysis  of  South  Carolina 
V.  Katzcnbach,  3S3  U.S.  3U1  (1966),'"  said: 

"South  Carolina  sought  an  injunction  forbidding  the  Attorney  General  to 
execute  the  Voting  Rights  Act.  which  suspended  provisions  of  South  Carolina's 
voter  qualification  law,  as  well  as  the  opei*ation  of  parts  of  her  election  machinery, 
and  substituted  federal  law  and  machinery.  The  constitutionality  of  the  Act  was 
attacked  under  the  Fifteenth  Amendment,  and  also  under  the  Due  Process  and 
Bill  of  Attainder  Clauses.  Jurisdiction  was  rested  on  Article  III,  because  South 
Carolina  was  suing  a  citizen  of  New  Jersey — not  at  the  moment,  one  might  think, 
the  most  relevant  fact  about  Nicholas  deB.  Katzenbach,  but  apparently  a  juris- 
dictional fact  nontheless.  The  decisive  issue,  however,  was  whether  South  Caro- 
lina had  standing.  The  only  interests,  if  any,  that  could  give  South  Carolina 
standing  were  her  fundamental  interest  as  a  soveign,  her  interest,  that  is.  in  the 
c(mtinued  execution  of  her  own  laws  without  hinderance  from  national  authorit.v, 
and  her  interest  as  protector  of  those  of  her  citizens  entitled  to  vote  under  her 
present  laws,  whose  vote  would  be  diluted  by  the  addition  of  new  voters  to  the 
rolls  .  .  . 

".  .  .  Finally,  it  may  be  that  proprietary  claims  of  the  states,  no  matter  how 
attenuated,  may  be  defended  in  the  original  jurisdiction  against  infringement 
by  federal  law.  simply  and  more  than  somewhat  arbitrarily  because  they  are 
proiierietary  rather  than  functional  or  protective.  But  it  is  altogether  different 
for  a  state  to  be  raising,  as  did  South  Carolina,  nothing  more  tlian  her  interest  in 
the  execution  of  her  own  laws  rather  than  those  of  Congress,  and  her  interest  in 
having  Congress  enact  only  constitutional  laws  for  application  to  her  citizens.  A 
state  is  said  to  have  no  standing  in  siich  circumstances,  not  because  the  interests 
asserted  are  unreal  or  inadequately  particular  to  the  state,  but  because  by  hy- 
pothesis they  should  not,  in  such  circumstances,  suffice  to  invoke  judicial  action. 
For  purposes  of  litigation  with  the  United  States  (through  the  officers  charged 
with  execution  of  federal  laws),  a  state  should  have  no  recognizable  interest  in 
ensuring  the  fidelitv  of  Congress  to  constitutional  restraints.  (3nly  citizens  and 
other  persons  have  a  litigable  interest  of  this  sort,  and  then  only  if  they  can  show 
injury.  Iteing  affected  either  in  their  pocketbooks  or  by  a  disadvantageous  change 
in  their  position  in  the  legal  order.  This  is  heretofore  been  the  settled  view,  and 
for  good  reason. 

"One  may  explain  away  Georgia  v.  Stanton  as  siii  generis — a  political  question 
case.  There  is  some  support  also  for  reading  MaHmchnxctts  v.  MtJUm  as  a  holding 
that  courts  can  find  no  criteria  to  define  the  occasions  when  Congress  may  or  may 
not  tax  and  spend  for  the  general  welfare — that,  in  other  words,  the  General 
Welfare  Clause  raises  a  political  question  of  sorts.  But  there  remains  a  simple 
proposition,  which  perhaps  the  Court  has  seldom  had  occasion  to  afiirni  un- 
ambiguously, but  which  it  has  equally  seldom  denied,  even  tacitly,  before  now. 
This  proposition  is  that  the  nature  of  the  federal  union,  the  power  and  function 
of  Congress  and  the  President,  and  the  power  and  function  of  the  judiciary  all 
would  be  radically  altered  if  states  could  come  into  the  original  jurisdiction  at 
will  to  litigate  the  constitutional  validity  of  national  law  applicable  within  their 
territories  .  .  ."  Bickel,  '"The  Voting  Rights  Cases"  1966  Supreme  Court  Revietv 
79.  8J-85.  88-89.  (Footnotes  omitted.) 

Professor  Bickel's  references  to  Georgia  v.  Stanton  and  the  issue  of  political 
question  suggest  another  basis  for  opposition  to  the  changes  in  section  207.  For 
while  a  case  or  controversy  may  exist  by  virtue  of  adverse  governmental  interests 


1**  ITnflor  tlip  provisions  of  Pentions  707  anrl  70*^  prosecution  by  one  sovoreicn  is  generally 
barred  after  jeopardy  has  attached  in  a  trial  by  the  other  .liirisdiction  upon  the  same  case 

^''>  South  Carolina,  invokinjr  the  original  .inrlsdiction  of  the  Supreme  Court  soufrht  to  en- 
join the  Attorney  General  from  enforeinfj  certain  provisions  of  the  Votintr  Rights  Act  of 
1965,  79  Stat.  437. 
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in  the  prosecution  of  their  criminal  laws,  judicial  self-restraint  in  the  form  of 
refusal  to  consider  "political  questions"  might  preclude  judicial  treatment  of  a 
case  or  controversy  even  where  standing  existed.  In  Georgia  v.  Stanton,  74  U.S. 
(6  Wall.)  50  (1867),  the  United  States  Supreme  Court  refused  to  entertain  a 
request  by  the  State  of  Georgia  to  enjoin  the  Secretary  of  War  and  other  United 
States  officials  from  executing  certain  Reconstruction  Acts  which  would  annul 
the  existing  State  government,  because  of  the  "political"  nature  of  the  question 
presented.  As  stated  by  the  Court,  "That  these  matters,  both  as  stated  in  body 
of  the  bill,  and,  in  the  prayers  for  relief,  call  for  the  judgment  of  the  court  upon 
political  questions,  and,  upon  rights,  not  of  persons  or  property,  but  of  a  political 
character,  will  hardly  be  denied.  For  the  rights  for  the  protection  of  which  our 
authority  is  invoked,  are  the  rights  of  sovereignty,  of  political  jurisdiction,  of 
government,  of  corporate  existence  as  a  State,  with  all  its  constitutional  powers 
and  privileges.  No  case  of  private  rights  or  private  property  infringed,  or  in 
danger  of  actual  or  threatened  infringement,  is  presented  l)y  the  bill,  in  a  judicial 
form,  for  the  judgment  of  the  court."  74  U.S.  at  77.  In  Massachusetts  v.  Mellon, 
262  tF.S.  447  (1923),  the  Commonwealth  sought  to  enjoin  enforcement  of  the 
Maternity  Act,  42  Stat.  224  (1921),  which  authorized  the  distribution  of  federal 
funds  among  the  States  which  accepted  and  complied  with  the  other  provisions 
of  the  Act.  The  Court,  summarizing  the  contentions  of  the  Commonwealth,  noted  : 

"Reduced  to  its  simplest  terms,  it  is  alleged  that  the  statute  constitutes  an 
attempt  to  legislate  outside  the  powers  granted  to  Congress  by  the  Constitution 
and  within  the  field  of  local  powers  exclusively  reserved  to  the  States."  262  U.S. 
at  482. 

".  .  .  [I]n  so  far  as  the  case  depends  upon  the  assertion  of  a  right  on  the 
part  of  the  State  to  sue  in  its  own  behalf  we  are  without  jurisdiction.  In  that 
aspect  of  the  case  we  are  called  upon  to  adjudicate,  not  rights  of  persons  or 
property,  not  rights  of  dominion  over  physical  domain,  not  quasi-sovereign  rights 
actually  invaded  or  threatened,  but  abstract  questions  of  political  power,  of  sov- 
ereignty, of  government.  No  rights  of  the  State  falling  within  the  scope  of  the 
judicial  power  have  been  brought  within  the  actual  or  threatened  operation 
of  the  statute  and  this  Court  is  as  much  without  authority  to  pass  abstract 
opinions  upon  the  coustitutiouality  of  acts  of  Cougress  as  it  was  held  to  be,  in 
Cherokee  Nation  v.  Georgia,  supra,  of  state  statutes.  If  an  alleged  attempt  by 
congressional  action  to  annul  and  abolish  an  existing  state  government  'with 
all  its  constitutional  powers  and  privileges,'  presents  no  justificiable  issue,  as 
was  ruled  in  Georgia  v.  Stanton,  supra;  no  reason  can  be  suggested  why  it  should 
be  otherwise  where  the  attempt  goes  no  farther,  as  it  is  here  alleged,  than  to 
propose  to  share  with  the  State  the  field  of  state  power."  Id.  at  484-85. 

It  might  therefore  be  argued  that  the  proposed  changes  in  section  207  present 
the  judiciary  with  non-justiciable  questions  since  the  action  of  the  State  in 
contesting  whether  federal  prosecution  could  be  autliorized  involves  both  a  lack 
of  standing  and  the  determination  of  a  political  question. 

However,  subsequent  case  law  has  considerably  weakened  the  force  of  such 
an  argument.  The  Court  has  declared  that  in  "  'political  question'  cases  it  is  the 
relationship  between  the  judiciai'y  and  the  coordinate  brandies  of  tlie  Federal 
Government,  and  not  the  federal  judiciary's  relationsliip  to  the  States,  which 
gives  rise  to  the  'political  question.'  "  Baker  v.  Carr,  369  U.S.  186,  210  (1962).-* 
The  Court  also  made  it  clear  that  even  in  cases  involving  differences  between 
the  "coordinate  branches  of  the  Federal  Government"  the  "political  question" 
doctrine  prohibition  was  not  all  encompassing : 


20  Mr.  Justice  Douglas'  concurrence  limits  the  availability  of  Georgia  v.  Stanton  even 
further,  "Georgia  v.  Stanton,  6  Wall.  50,  involved  the  application  of  the  Reconstruction 
Acts  of  Georgia — laws  which  destroyed  by  force  the  internal  regime  of  that  State.  Yet  the 
Court  refused  to  take  jurisdiction.  That  question  was  no  more  'political'  than  a  host  of 
others  we  have  entertained.  See,  e.g.,  Pennsylvania  v.  We-'^t  Virginia,  262  U.S.  5.53 ; 
YoiingNtown  Sheet  and  Tube  Co.  v.  Sawyer,  343  U.S.  579  ;  Alabama  v.  Texas,  S4l7  U.S. 
272."  .".69  U.S.  at  246  n.  3. 

"Since  Baker  v.  Carr  the  Court  has  passed  on  a  variety  of  issues  that  previously  would 
have  been  thought  not  to  be  iusticiable  :  the  standard  for  apportioning  seats  in  Congress, 
(Wesberrti  v.  Sanders,  376  U.S.  1  (1964)).  a  .state  legislature,  (Ketmolds  v.  Sims.  377  U.S. 
533  (1904)),  or  a  local  governing  board,  (Avery  v.  Midland  County,  390  U.S.  474  (U)6S))  : 
the  method  by  which  a  state  chooses  a  governor  if  no  candidate  has  a  ma.ioritv  of  the 
popular  vote.  (Fortson  v.  Morris,  385  U.S.  31  (1966))  ;  the  refusal  by  the  House"  of  Rep- 
resentatives or  by  a  state  legislature  to  seat  a  person  elected  to  that  body,  {Powell  v. 
MrCornuick,  395  U.S.  486  (1969)  ;  Bond  v.  Floyd,  385  U.S.  116  (1966))  ;  and  the  hurdles 
.•I  Slate  ma.v  nroperly  impose  on  an  attempt  bv  a  new  political  party  to  win  a  place  on  the 
lialliit,  {M'illiams  v.  Rhodes,  393  U.S.  23  (1968))."  Wright,  Late  of'Federal  Courts,  48  (2d 
ed.  1970). 
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"Prominent  on  the  surface  of  any  case  held  to  involve  a  political  question  is 
found  a  textually  demonstrable  constitutional  commitment  of  the  issue  to  a  co- 
ordinate political  department ;  or  a  lack  of  judicially  discoverable  and  manage- 
able standards  for  resolving  it ;  or  the  impossibility  of  deciding  without  an  ini- 
tial policy  determination  of  a  kind  clearly  for  nonjudicial  discretion ;  or  the  im- 
possibility of  a  court's  undertaking  independent  resolution  without  expressing 
lack  of  the  respect  due  coordinate  branches  of  government ;  or  an  unusual  need 
for  unquestioning  adherence  to  a  political  decision  already  made ;  or  the  poten- 
tiality of  embarassment  from  multifarious  pronouncements  by  various  depart- 
ments on  one  question. 

"Unless  one  of  these  formulations  is  inextricable  from  the  case  at  bar,  there 
should  be  no  dismissal  for  nonjusticiability  on  the  ground  of  a  political  question's 
presence."  Id.  at  217. 

The  proposed  changes  in  section  207  do  not  appear  to  raise  "political  questions"^ 
under  any  of  the  above  mentioned  standards.  The  only  "constitutional  commit- 
ment of  the  issue  to  a  coordinate  political  department"  aspect  of  section  207  has 
been  discussed,  infra,  with  regard  to  prosecutorial  discretion ;  the  standards  set 
forth  in  the  section  overcome  any  "lack  of  judicially  discoverable  and  manage- 
able standards",  the  absence  of  policy  guidance  and  the  possibility  failing  to  re- 
spect "due  coordinate  branches  of  government ;"  and  the  authorization  to  com- 
mence prosecution  does  not  seem  to  be  the  kind  of  need  requiring  "unquestioning^ 
adherence." 

Moreover,  in  South  Carolina  v.  KatsenMch,  383  U.S.  301  (1966),  the  Supreme 
Court  entertained  questions  which  might  be  considered  to  raise  similar  ques- 
tions as  to  justiciability.  As  Professor  Wright  notes  in  his  treatise  on  federal 
courts : 

"In  Massachusetts  v.  Mellon,  1923,  43  s.  Ct.  597.  262  U.S.  447,  67  L.Bd.  1078, 
it  was  held  that  a  claim  by  a  state  than  an  Act  of  Congress  invaded  the  area  re- 
served to  the  states  by  the  Constitution  was,  in  the  absence  of  any  other  harm 
to  the  state  giving  it  standing  to  sue,  a  non-justifiable  political  question.  But  in 
South  Carolina  v.  EatzenUch,  1966,  86  S.  Ct.  803,  383  U.S.  301,  15  L.Ed.2d  768 
the  Court  almost  without  discussion  of  the  jurisdictional  problem,  heard  on  the 
merits  a  claim  by  a  state  that  an  Act  of  Congress  was  an  in.nppropriate  exercise 
of  the  power  of  Congress  under  the  Fifteenth  Amendment.  Wright,  supra,  n.  17 
at  46  n.  10." 

The  Court  not  only  permitted  South  Carolina  to  invoke  its  original  jurisdic- 
tion on  the  question  of  whether  the  Voting  Rights  Act  was  a  proper  exercise 
of  the  powers  of  Congress  under  the  Fifteenth  Amendment,  but  it  approved  sec- 
tion 5  of  the  Voting  Rights  Act  w^hich  required  the  States  whose  election  laws 
had  been  superseded  by  federal  law  to  submit  proposed  amendments  to  their 
election  laws  to  the  United  States  District  Court  for  the  District  oC  Columbia 
for  approval,  383  U.S.  at  335;  of.  383  U.S.  at  356-62  (Black,  J.  concurring  in 
part  and  dissenting  in  part).  The  similarity  between  tlie  provisions  of  the  Vot- 
ing Rights  Act  which  permitted  judicial  determination  as  to  whether  state  or 
federal  law  would  apply  in  election  cases  and  those  of  section  207  which  permit 
a  judicial  determination  as  to  whether  state  or  federal  law  is  to  apply  in  criminal 
cases  is  obvious.  If  the  Supreme  Court  felt  that  one  presented  a  justiciable  case 
controversy  it  is  difficult  to  see  how  the  other  would  not. 

PRACTICAX    DIFFICULTIES 

The  proposed  changes  in  section  207  could  easily  be  said  to  create  serious 
problems  albeit  they  do  not  appear  to  be  unconstitutional.  While  Congress  has 
the  power  to  alter  traditional  prosecutorial  discretion,  it  remains  to  be  seen 
whether  limitation  on  the  Executive's  historical  control  over  the  prosecution  of 
criminal  activity  is  desirable.  The  control  of  the  Attorney  General  over  the  vari- 
ous United  States  Attorneys  would  ordinarily  insure  a  degree  of  uniformity  as 
to  prosecution  policies.  It  would  be  obviously  more  difficult  to  formulate  a  uni- 
form policy  where  the  authority  to  approve  prosecution  was  vested  in  each  and 
every  United  States  Magistrate  across  the  country.  Supporters  of  the  changes  in 
section  207  might  well  point  out  that  the  promulgation  of  a  national  policy  is 
still  possible  since  the  section  permits  "[t]he  Attorney  General  ...  to  promul- 
gate additional  guidelines  for  the  exercise  of  discretion  in  employing  federal 
criminal  jurisdiction."  However,  if  this  is  interpreted  as  authorizing  the  Attorney 
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General  to  establish  criteria  other  than  those  listed  in  (a)  through  (d)  of  section 
207  for  determining  whether  a  "substantial  federal  interest"  exists,  the  pro- 
posed changes  in  section  207  become  meaningless.  If  the  Attorney  General  can 
tor  example,  promulgate  a  regulation  stating  that  a  substantial  federal  interest 
exists  wherever  federal  jurisdiction  exists,  then  section  207  becomes  no  more 
than  an  irritating  encumbrance. 

Even  absent  such  a  regulation  the  proposed  chanses  in  section  207  are  -^o 
worded  that  it  is  difficult  to  say  that  they  could  ever  foreclose  federal  prosecu- 
cution  in  the  face  of  a  determined  United  States  Attorney.  Since  proof  of  every 
substantive  offense  would  involve  the  same  elements  necessary  for  conviction  of 
at  least  one  inchoate  offense-attempt,  conspiracy,  facilitation  and  solicitation 
and  because  the  inchoate  offenses  are  not  included  within  the  list  of  olTenses- 
for  which  approval  of  the  magistrate  is  required,  it  seems  possible  that  the  fed- 
eral prosecutor  who  has  been  refused  authorization  to  commence  prosecution  or 
who  fears  such  a  development  could  either  bypass  or  postpone  proceedings  under 
207  for  the  substantive  offense  in  favor  of  prosecution  for  the  inchoate  offense. 

It  would  also  seem  that  the  task  of  resolving  questions  of  conflicting  state  and 
federal  jurisdictional  claims  should  be  entrusted  to  an  office  of  somewhat  greater 
dignity  than  a  magistrate.  If  the  prospect  of  state-federal  conflict  appears  so 
imminent  that  the  provisions  of  section  207  are  necessary,  it  would  seem  that 
final  consideration  of  the  question  might  more  properly  be  placed  in  the  hands 
of  a  three-judge  panel  or  at  least  a  federal  judge. 

However,  perhaps  the  most  fundamental  weakness  of  the  proposed  changes  in 
section  207  stems  from  the  fact  that  the  initial  stages  of  a  criminal  prosecution 
are  not  as  leisurely  as  its  proponents  seem  to  presume.  The  procedure  detailed  in 
proposed  section  207  must  be  followed  before  prosecution  can  be  commenced.  Sec- 
tion 701(6)  (a)  states:  "A  prosecution  is  commenced  upon  the  filing  of  a  com- 
plaint before  a  judicial  officer  of  the  United  States  empowered  to  issue  a  vvarrant 
or  upon  the  filing  of  an  indictment  or  information."  Under  Rule  4  of  the  Federal 
Rules  of  the  Criminal  Procedure  the  filing  of  a  complaint  must  precede  the  issu- 
ance of  an  arrest  warrant  or  summons.  This  means  that  unle-s  the  accused  is 
arrested  without  a  warrant,  his  arrest  by  federal  othcials  must  be  postponed  until 
after  the  section  207  proceedings.  In  cases  where  the  State  Attorney  General  con- 
tests the  exercise  of  federal  jurisdiction,  federal  arrest  would  have  to  be  post- 
poned for  several  days  at  the  very  least.  During  this  period  there  is  little  federal 
law  enforcement  officials  can  do  to  prevent  the  suspect  from  fleeing,  from  con- 
tinuing in  his  unlawful  conduct,  or  from  intimidating  witnesses  against  him, 
unless  they  elect  to  arrest  him  without  a  warrant.  Rule  5  of  the  Federal  Rules 
of  Criminal  Procedure  requires  those  arrested  without  a  warrant  to  be  brought 
before  a  magistrate  without  unnecessary  delay  at  which  time  a  complaint  must 
be  filed  and  bail  set.  18  U.S.C.  sec.  3146.  Since  such  an  appearance  before  a  m^agis- 
trate  would  constitute  commencement  of  prosecution  under  section  701(6)  (a),  it 
too  must  be  postponed.  The  courts  are  unlikely  to  permit  federal  authorities  to 
arrest  and  hold  the  suspect  without  charges  or  bail  pending  the  determination  of 
a  contested  section  207  proceeding,  which  means  that  the  arrest  without  a  war- 
rant is  futile. 

Unlike  federal  prosecutors,  state  officials  would  not  be  hampered  by  the  opera- 
tion of  section  207.  Upon  notification  of  the  federal  government's  intention  to 
prosecute,  the  State  determined  to  exercise  its  own  criminal  jurisdiction  might 
arrest  the  suspect.  As  a  result,  federal  officials  would  be  unable  to  obtain  custody 
of  a  suspect  who  could  not  meet  the  State's  bail  requirements  until  sometime  after 
federal  prosecution  had  been  barred  under  the  provisions  of  section  707.  not- 
withstanding the  fact  that  the  magistrate  conducting  the  section  207  proceeding 
may  have  authorized  prosecution  in  the  interim. 

It  is  true  that  in  a  case  where  federal  pro.secution  is  barred  by  state  prosecu- 
tion, section  707  permits  trial  on  the  federal  charges  upon  the  certification  of  the 
Attorney  General  that  "the  interests  of  the  United  States  would  be  unduly 
harmed"  by  such  a  bar.  Unfortunately,  this  may  be  the  avenue  that  guarantees 
the  su.spect's  right  to  be  heard  in  the  section  207  proceeding.  Since  section  708- 
bars  state  prosecution  after  jeopardy  attaches  in  the  suspect's  federal  trial  but 
federal  prosecution  is  not  necessarily  prohibited  under  section  707  by  state 
action,  the  suspect  has  a  real  intere.st  in  the  outcome  of  the  section  207  proceed- 
ings. If  prosecuted  by  federal  authorities  the  suspect  may  not  be  tried  by  the 
state.  However,  if  federal  pro.'^ecution  is  not  authorized  under  207,  the  suspect 
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may  he  exposed  to  both  state  prosecution  for  the  substantive  offense  and  a  fed- 
eral trial  for  one  of  the  inchoate  offenses  which  are  a  necessary  part  of  the 
substantive  offense.  Given  this  state  of  affairs  it  does  not  seem  unreasonable  to 
suppose  that  the  courts  would  hold  that  due  pi'ocess  requires  that  the  suspect  be 
given  an  opportunity  to  be  heard  at  the  section  207  proceeding.  The  appearance  of 
another  party  in  the  section  207  proceedings  would  even  further  encumber  the 
process. 

In  cases  involving  multistate  criminal  activity  there  is  a  distinct  possibility 
that  more  than  one  State  Attorney  General  may  claim  the  right  to  be  beard  at 
the  section  of  207  proceeding.  Section  207  provides  for  notice  only  to  the  Attorney 
General  of  the  State  in  which  the  prosecution  is  to  take  place.  If  a  State  can  be 
said  to  have  a  sufficient  interest  in  the  prosecution  of  its  penal  laws  to  justify 
standing,  it  is  difficult  to  see  how  the  Attorney  General  of  the  State  in  which  a 
substantial  portion  of  the  alleged  criminal  conduct  took  place  can  be  denied  the 
right  to  be  heard  in  a  section  207  proceeding,  notwithstanding  the  fact  that 
federal  prosecution — at  least  prior  to  the  granting  of  requests  for  change  of 
venue — is  scheduled  to  occur  in  another  state.  Since  section  207  authorization  is 
required  only  where  federal  jurisdiction  is  based  upon  the  interstate  or  foreign 
commerce  aspects  of  the  offense,  .sec.  201(e),  (f),  (g),  (h),  (i),  or  (j),  or  the 
so-called  "piggy-back"  provision,  it  would  seem  that  a  substantial  number  of  the 
proceedings  conducted  under  section  207  would  be  multistate  offenses.  The 
prospect  of  the  United  States  Attorney,  attorneys  for  the  suspect  or  suspects, 
and  the  Attorney  General  of  two  or  more  States  all  appearing  before  a  magis- 
trate to  contest  the  authorization  of  federal  prosecution  is  not  particularly 
palatable. 

In  the  final  analysis,  it  .seems  that  although  the  proposed  changes  in  section  207 
are  constitutional  they  are  ill  advised.  They  could  not  be  effectively  used,  either 
because  their  purpose  could  be  too  easily  frustrated  by  state  and  federal  officials, 
or  because  if  they  accomplished  their  goal  the  cost  in  the  orderly,  expeditious 
processing  of  criminal  prosecution  would  be  too  exorbitant  to  justify  their  use. 

Charles  Doyle, 
Legislative  Attorney,  American  Late  Division. 


New  York  City  Off-Track  Betting  Corp., 

New  York,  N.Y.,  August  21, 1972. 
Senator  John  L.  McClellan, 
U.S.  Senate, 
Washington,  D.C. 

Dear  Senator  McClellan  :  Irving  Rudd  has  brought  to  my  attention  your 
letter  of  August  15  informing  him  that  there  will  be  no  further  hearings  on  policy 
questions  presented  by  the  proposed  Federal  Criminal  Code  drafted  by  the  Na- 
tional Commission  on  Reform  of  Federal  Criminal  Laws. 

Enclosed  is  a  copy  of  my  testimony  before  the  House  Select  Committee  on 
Crime  on  June  7  of  this  year.  In  it  I  have  discussed  Off-Track  Betting  and  its 
relationship  to  the  racing  industry  and  organized  crime,  including  how  I  feel  we 
mu.st  change  Federal  and  State  laws  if  we  are  to  deprive  organized  crime  of  the 
70  percent  of  its  yearly  income  now  provided  by  illegal  gambling. 

I  v.-ould  be  most  pleased  to  have  that  testimony  published  in  the  Hearing  Record 
of  your  Subcommittee. 
Sincerely, 

Howard  Samuels. 

Samuels  Proposes  New  National  Narcotics  Program 

Testifying  before  the  National  Commission  on  Marijuana  and  Drug  Abuse. 
Howard'Samuels  today  proposed  a  new  National  program  financed  and  organized 
by  federal  government  to  place  every  addict  under  care  within  five  years,  and  to 
require  that  each  addict  be  registered  and  be  under  medical  treatment. 

"This  country  lacks  a  coordinated  program  to  fight  the  narcotics  epidemic." 
said  Samuels.  "Just  two  weeks  ago.  Hurricane  Agnes,  which  leveled  entire  com- 
numities  and  took  many  lives,  galvanized  the  entire  nation  into  constructive  ac- 
tion to  care  for  its  victims.  Congressmen  made  speeches.  The  federal  government 
took  action.  And  yet  Hurricane  Agnes  is  like  a  bad  cold  compared  to  the  heroin 
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epidemic  which  is  sweeping  this  country.  And  we  are  still  without  a  basic  national 
policy  or  plan  to  care  for  its  victims."' 

Samuels  was  testifying  before  the  National  Commission  on  Marijuana  and 
Drug  Abuse  at  10  A.M.,  July  ISth  (Tuesday)  in  Room  3302  of  the  new  Senate 
Otlice  Building,  Washington,  D.C.  The  Commission  was  appointed  by  President 
Nixon  and  is  chaired  by  the  former  Governor  of  Pennsylvania,  Raymond 
Shaeffer.  Mr.  Samuels  is  a  member  of  the  New  York  City  Narcotics  Control 
Council  and  is  President  and  Chairman  of  the  Board  of  the  New  York  City  Off- 
Track  Betting  Corporation. 

"In  order  to  place  every  addict  under  care,  we  will  need  new  policies  at  national, 
state  and  local  level,"  declared  Samuels.  "This  basic  policy  change  would  dedicate 
the  nation  to  accept  the  idea  that  most  addicts  are  sick  persons,  not  criminals, 
and  provide  the  facilities  so  that  we  can  begin  to  deal  medically  with  the  physical 
problems  of  addiction  as  well  as  with  the  psychological  and  social  rehabilitation 
of  the  addict." 

Samuels  presented  a  nine  point  program  which  he  said  would  dramatically 
reduce  the  heroin  epidemic  in  this  country  within  live  years.  The  progi-am: 

1.  The  Nation  must  commit  itself  to  a  new  national  policy  of  placing  every 
addict  under  care  and  a  goal  of  accomplishing  this  within  live  years. 

2.  In  order  to  achieve  the  national  goal  of  putting  every  addict  under  care 
within  five  year.s,  we  should  make  use  at  the  national,  State,  and  lucal  level  of  a 
public  benefit  corporation  structure  to  provide  the  administrative  and  organiza- 
tional guide  lines  and  the  creative  ability  to  fulfill  this  national  objective.  Public 
benefit  corporations  can  operate  freer  from  bureavicratic  red  tape  and  politics. 

3.  We  should  establish  an  association  of  the  Nation's  businessmen  and  public 
leaders  to  educate  potential  employers  as  to  how  to  best  employ  ex-addicts  and 
to  solicit  commitments  for  such  employment.  We  must  have  a  national  program 
for  the  employment  of  addicts  under  care. 

To  successfully  accomplish  our  goal,  our  public  policy  after  five  years  must 
contain  the  following  elements  : 

4.  Because  they  are  carriers  of  a  contagious  social  disease,  every  addict  in 
the  country  must  be  required  to  register. 

5.  Every  registered  addict  must  then  be  brought  under  medical  care  in  order  to 
insure  society's  right  to  be  protected  from  the  further  spread  of  the  epidemic. 

6.  We  should  support  further  narcotics  research,  including  support  for  the 
Vera  Institute  of  Justice's  heroin  treatment  experiment. 

7.  The  proposed  local  public  benefit  corporations  must  dramatically  expand 
the  number  of  local  treatment  centers  where  all  varieties  of  existing  treatment 
could  be  administered  on  both  an  in-patient  and  out-patient  basis  according  to 
individual  rcfiuirements  and  professional  recommendations. 

8.  The  centers  would  provide  both  physical  and  psychological  addiction  treat- 
ment as  well  as  counseling  and  job  placement. 

9.  Every  addict  under  care  must  be  weaned  from  his  physical  addiction  on  an 
out-patient  basis  wherever  possible  by  a  reasonable  deadline,  probably  one  year 
in  the  case  of  heroin  and  two  years  in  the  case  of  methadone.  Those  unable  to 
reach  the  deadline  would  remain  in  the  custody  of  the  treatment  center  until 
their  physical  addiction  was  cured. 

Testimony  of  Howard  J.   Samuels   Before  the  Commission   on 
Marihuana  and  Drug  Abuse 

every  addict  under  care  within  five  years 

A  New  National  Approach  to  the  Heroin  Epidemic 

As  surely  as  the  plagues  of  the  middle  ages  decimated  Europe,  a  new  epidemic, 
heroin  addiction,  is  ravaging  America.  The  impact  of  this  social  disease  falls 
most  heavily  on  our  largest  cities,  compounding  our  urban  problems,  increasing 
crime  and  fear  and  mistrust.  Addiction  is  destroying  the  quality  of  life  in  urban 
America  and  has  been  a  major  contributor  to  the  growing  deterioration  of  cities 
like  New  York. 
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In  New  York  City  the  addict  population  is  estimated  at  no  fewer  than  150,000 
and  may  be  as  high  as  300,000.  It  is  part  of  the  tragedy  that  no  one  Imows  the 
number  of  addicts  in  America  today.  Estimates  for  the  national  addict  population 
range  from  between  500,000  to  700,000. 

Despite  increased  government  efforts,  drug  use  continues  to  grow  and  spread, 
Teaching  into  homes  and  destroying  family  life  without  regard  for  race  or 
income.  Addiction  is  a  problem  at  some  colleges ;  the  tragically  high  number 
■of  addicted  Vietnam  veterans  has  made  the  problem  worse.  It  can  no  longer 
be  denied  that  what  once  was  primarily  a  poverty-connected  inner-city  problem 
now  effects  the  middle  class  and  the  suburbanite  as  well. 

We  have  learned  enough  about  addiction  and  its  causes  and  treatment  to 
realize  that  there  are  two  distinct  aspects  to  the  heroin  epidemic  which  face 
the  nation.  The  first  is  to  deal  effectively  with  the  complex  societal  factors  that 
drive  a  person  to  addiction :  the  causes  of  the  overriding  frustrations  and  feeling 
of  hopelessness  and  uselessness  found  in  a  large  percentage  of  our  society,  par- 
ticularly our  young.  The  second  is  to  deal  effectively  with  the  addict  himself 
.and  the  effects  of  his  addiction  on  our  society. 

The  first  challenge  will  certainly  take  a  long  time  and  will  require  funda- 
mental institutional  reform  as  well  as  the  reordering  of  some  American  values. 
But  the  country  cannot  wait  to  face  the  epidemic  of  addiction  and  the  problems 
the  addict  creates  for  himself  and  for  society.  Drug  addiction  is  already  the  prime 
cause  of  death  among  the  young  in  New  York  City.  Patrick  Murphy,  New  York 
City's  Police  Commissioner,  estimates  that  50%  to  70%  of  all  crimes  committed 
against  people  in  New  York  are  directly  related  to  the  problem  of  addiction. 
Some  argue  that  most  addicts  are  latent  criminals,  but  whether  this  is  true  or 
not,  the  fact  that  an  addict  must  steal  over  $100  a  day  to  support  his  habit 
has  so  increased  crime  as  to  render  almost  uninhabitable  certain  parts  of  the 
City  of  New  York.  Addict  crime  has  placed  incredible  burdens  on  our  police 
forces,  our  courts,  our  prisons,  and  ultimately  on  the  taxpayers  who  must  pay 
for  the  increases  of  these  services  and  who  suffer  when  the  services  are  inade- 
quate. It  has  also  dehumanized  the  addicts  forced  to  support  their  addiction 
through  crime  or  through  exploitation  of  their  friends  and  families. 

It  is  clear  that  no  rehabilitation  of  our  urban  areas  nor  rejuvenation  of  our 
system  of  justice  can  take  place  until  this  nation  decides  to  face  the  problems 
that  addiction  causes  our  society.  It  must  be  done  immediately. 

What  do  we  do? 

Obviously,  we  cannot  put  over  500,000  people  permanently  in  jail.  Jail  has 
proven  largely  unsuccessful  as  a  method  for  rehabilitation  and  costs  the  tax- 
payer about  $8,000  per  prisoner  each  year.  By  itself,  it  is  no  answer.  Interment 
centers  in  which  addicts  are  offered  no  treatment  other  than  forced  abstention 
from  drugs  are  an  equally  futile  effort.  Most  addicts  released  from  this  "cold 
turkey"  treatment  return  to  heroin  almost  as  fast  as  they  are  released,  and 
return  with  no  additional  ability  to  cope  with  the  environment  which  contributed 
to  their  addiction.  We  cannot  bury  our  heads  in  the  sand  and  talk  about  putting 
all  addicts  away  on  an  island,  nor  can  we  delude  ourselves  with  the  thought 
that  stopping  the  growing  of  poppy  seeds  in  Turkey  or  the  manufacturing  of 
heroin  in  Marseilles  will  solve  our  problem. 

While  law  enforcement  must  be  strong,  it  takes  only  20  to  25  pounds  of  pure 
heroin,  worth  $150,000  a  pound  on  the  street,  to  feed  all  of  New  York  City's 
addicts  each  day.  Leading  law  enforcement  officials  point  out  the  impossibility 
of  stopping  such  a  profitable  import  from  entering  a  city  like  New  York.  Not 
long  ago  a  single  French  fishing  boat  carrying  980  pounds  of  pure  heroin  was 
stopped  by  Customs  authorities.  One  trip  per  month  by  such  a  boat  would  almost 
supply  all  of  the  heroin  needs  of  the  United  States.  Can  all  of  the  traffic  be 
stopped?  If  we  could  not  stop  a  case  of  whiskey  worth  a  few  hundred  dollars 
from  coming  in  illegally  during  Prohibition,  how  can  we  expect  to  keep  a  less 
conspicuous  pound  of  heroin  worth  $150,000  from  entering  this  country  illegally? 
At  a  price  per  ounce  greatly  in  excess  of  gold,  it  is  both  easier  to  smuggle  and 
worth  greater  risks  and  greater  investments  of  criminal  ingenuity. 

Having  reached  the  conclusion  that  jailing  addicts  and  stopping  the  impor- 
tation of  heroin  are  not  the  au.swers,  and  realizing  that  the  present  ill-defined 
and  often  ineffectual  approach  to  heroin  addiction  is  falling  in  its  attempts  to 
curb  this  epidemic,  it  is  obvious  that  a  new  national  approach  is  essential.  A 
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variety  of  simplistic  answers  are  now  being  debated  at  all  levels  of  society.  Some 
would' legalize  heroin  as  we  have  legalized  liquor.  Such  a  solution  fails  to  ac- 
knowledge the  fact  that  social  drinking,  for  the  vast  majority  of  the  nation's 
drinking  population,  does  not  impair  the  drinker's  societal  productivity.  A  ma- 
jority of  the  nations  addict  population,  on  the  other  hand,  is  totally  incapaci- 
tated by  its  addiction. 

One  of  the  things  we  have  learned  about  drug  addiction  in  the  last  few  years,  is 
that  no  one  solution  is  possible — the  individuality  of  the  addict  and  his  addic- 
tion demands  that  any  solution  must  include  many  forms  of  treatment  to  be 
^successful.  The  elements  in  the  solution  of  the  problems  are  complex,  but  one 
basic  point  is  obvious :  the  addict  cannot  be  allowed  either  for  his  own  protec- 
tion or  the  protection  of  society  to  be  left  unrestricted  on  the  streets. 

My  first  recommendation,  therefore,  is  that  the  nation  commit  itself  to  a  new 
national  policy  of  placing  every  addict  under  care  and  a  goal  of  accomplishing 
this  within  five  years.  This  basic  policy  change  would  dedicate  the  nation  to  ac- 
cepting the  idea  that  most  addicts  are  sick  persons,  not  criminals,  and  to  deal- 
ing medically  with  the  physical  problems  of  addiction  and  with  the  psychological 
■and  social  rehabilitation  of  the  addict. 

"We  would  only  be  deluding  ourselves  if  we  thought  such  a  goal  could  be 
achieved  easily  merely  by  allocating  the  necessary  funds.  Inefficiency  has  often 
been  the  history  of  the  government's  involvement  in  massive  social  programs  and 
such  an  approach  has  met  repeated  failure  in  the  past.  Achieving  this  goal  will 
take  not  only  dollars  but  a  well-managed  decentralized  government  organization. 
It  will  require  management  expertise  and  creativity  as  well  as  administrative 
acumen  not  usually  found  in  such  a  massive  government  undertaking. 

Placing  Every  Addict  Under  Care  Within  Five  Years  will  require  annual 
budgets  of  at  least  several  billion  dollars.  Second  in  importance  to  a  new  national 
policy  is  the  development  of  a  management  structure  at  national,  state,  and  local 
levels  to  execute  the  national  plan  creatively  in  a  cost-effective  manner.  Federal 
planning  and  resources  and  decentralized  local  execution  are  essential. 

To  better  understand  why  spending  more  money  alone  will  fail  without  good 
management  and  planning,  one  need  only  study  the  %  million  dollars  spent  fighting 
drug  addiction  in  New  York  State  for  the  last  ten  years.  New  York  State,  after 
ten  years,  is  still  without  a  successful,  well-organized,  coordinated,  cost-efCective, 
humane  approach  to  deal  with  the  addiction  problem.  Only  10%  to  15%  of  all 
addicts  in  New  York  State  are  under  medical  care.  Program  evaluation  is  lack- 
ing ;  long-range  planning  is  impossible  due  to  annual  state  budget  variations 
which  mirror  the  politics  of  the  day.  And  addiction  continues  to  spread. 

New  York  City,  which  does  more  for  addicts  than  any  other  city  in  the  world, 
is  a  model  for  why  new  Federal  leadership  is  essential.  The  wide  diversity  of 
funding  and  program  structure,  and  the  lack  of  effective  communication  and 
coordination  between  programs  results  in  much  inefficiency,  needless  duplication 
of  efforts  and  facilities,  and  poor  program  auditing.  We  have  programs  for 
addicts  financed  separately  by  the  City,  State,  and  Federal  governments  with 
no  real  opportunity  for  the  management  coordination  required.  In  methadone 
treatment,  the  City  has  programs,  private  hospitals  have  programs,  public  hos- 
pitals have  programs,  and  many  newly  generated  non-profit  corporations  have 
programs.  Drug-free  therapy  in  New  York  is  funded  privately  as  well  as  by  a 
variety  of  government  agencies.  New  York  City  has  taken  a  step  in  the  right 
direction  by  consolidating  its  addict  treatment  programs,  but  the  City  controls 
funding  for  only  part  of  the  narcotics  rehabilitation  in  the  City  itself.  Currently, 
judged  by  any  standard  of  cost-effectiveness,  decreased  addiction,  or  decreased 
crime  rate,  the  program — or  lack  of  sCn  organized  program — has  many  short- 
•comings. 

— We  must  recognize  that  attacking  drug  addiction  requires  a  coordinated 
multifaceted  approach,  with  creative,  effective  management. 

— We  must  recognize  that  it  is  essential  that  medical  care  for  addicts  involve 
government  as  well  as  private  efforts. 

— We  must  recognize  that  existing  programs  and  institutions  are  neither  logis- 
tically  nor  administratively  capable  of  handling  the  huge  increase  which 
would  result  if  every  addict  were  put  under  care. 

— We  must  recognize  the  need  to  decrease  bureaucracy  and  wastefulness  that 
normally  are  found  when  public  funds  are  invested  in  attempting  to  solve 
social  problems. 
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If  we  recognize  all  of  these  things,  it  is  essential  in  setting  a  national  goal  to 
establish  a  management  structure  at  the  national  and  local  levels  that  can  oper- 
ate creatively  and  relatively  free  from  political  vicissitudes. 

My  second  recomincudatiori  to  achieve  a  national  goal  of  putting  Every  Addict 
Under  Medical  Care  Witliin  Five  Years,  is  that  we  make  use  at  national,  State 
and  local  levels  of  a  public-henefit  corporation  strticture  to  provide  the  adminis- 
trative and  organizational  guidelines  and  the  creative  minds  to  fulfill  this  na- 
tional objective. 

I  believe  the  Federal  government  is  making  a  serious  error  in  attempting  to 
channel  federal  support  and  funds  through  existing  federal  agencies  (Labor, 
H.E.W.,  etc.)  Narcotics  addiction  solutions  need  strong  and  creative  federal  lead- 
ership as  free  as  possible  from  the  existing  multi-agency  bureaucracy.  One  federal 
agency  or  public  corporation  should  control  and  allocate  all  our  resources  applied 
to  the  addiction  epidemic. 

I  have  great  respect  for  Dr.  JafEe,  but  I  do  not  believe  he  can  succeed  with  the 
Special  Action  Ofiice  on  Drug  Abuse  Prevention  (SAODAP)  without  the  neces- 
sary total  management  control  and  authority  over  the  implementation  of  the 
program.  In  effect,  Dr.  Jaffe  and  SAODAP  are  serving  a  staff  function  whereby 
they  should  be  serving  a  strong  administrative  or  line  function. 

In  New  York  City  a  separate  public  corporation  would  be  established  to  exe- 
cute the  responsibility.  It  would  coordinate  and  administer  all  government  ef- 
forts, provide  programmatic  and  financial  audit,  and  set  local  policy  within 
national  guidelines.  Such  a  public  corporation  could,  with  proper  planning  and 
use  of  computers,  keep  track  of  each  addict.  Without  losing  local  initiative,  it 
could  provide  coordination  of  program  successes  as  well  as  learn  from  program 
failures.  It  could  help  support  law  enforcement  activities  coordinating  the 
efforts  of  law  enforcement  officials  with  other  addiction  programs  for  a  unified 
productive  approach.  And,  it  could  help  decrease  the  effects  of  political  consid- 
erations on  program  continuity  and  leadership.  American  business  has  demon- 
strated unparalleled  problem  solving  and  administrative  expertise  in  the  private 
sector.  We  must  now  employ  this  management  expertise  in  the  public  sector. 

Initial  progrummatic  approach 

I  believe  the  goal  of  Every  Addict  Under  Care  Within  Five  Years  Is  to  have 
every  addict  become  drug  free  and  also  to  help  every  addict  develop  a  sense  of 
human  dignity  and  satisfaction  from  his  accomplishments.  We  have  learned  a 
considerable  amount  from  recent  work  in  drug  programs,  which  should  be  em- 
ployed in  reaching  our  goal : 

A.  We  have  learned  that  no  single  treatment  is  successful  for  every  addict. 
Some  addicts  do  better  with  some  programs  than  do  others.  We  must  attempt 
to  determine  how  each  addict  should  be  medically  treated  in  order  that  resources 
are  effectively  allocated.  Thus,  addiction  treatment  must  be  individually  tail- 
ored so  that  every  addict  may  be  brought  under  some  form  of  medical  care  with 
the  greatest  potential  for  the  success  for  the  particular  individual. 

B.  We  have  learned  that  the  addict  requires  tivo  separate  and  distinct  treat- 
ments— one  which  deals  with  his  physical  cravings  for  drugs  and  the  other  which 
deals  with  his  psychological  needs,  including  sociological  and  vocational  consid- 
erations. These  are  different,  although  related,  problems  and  each  addict  has 
particular  needs  in  approaching  their  solutions.  Both  are  essential  parts  of  our 
national  goals.  Programs  that  deal  only  with  physical  addiction  through  the 
administration  of  various  drugs  (chemotherapy),  but  not  the  rehabilitative  care 
of  the  addict,  are  limited  at  best  in  their  successes  and  are  not  in  the  long-range 
national  interest,  treating  as  they  do  only  one  aspect  of  the  social  disease. 

C.  We  have  learned  that  an  essential  step  in  the  rehabilitation  of  the  addict 
is  the  creation  of  an  individual  sense  of  dignity  in  society.  For  these  reasons, 
part  of  the  cure  of  addiction  must  involve  the  training,  motivation,  and  oppor- 
tunity— ^including  counselling  and  placement — for  every  addict  to  have  a  decent 
job.  Obviously  then,  solving  the  problem  of  addiction  is  closely  related  to  the 
Nation's  commitment  to  full  employment.  But  in  addition  to  increased  employ- 
ment opportunities,  we  must  deal  with  the  problem  of  job  discrimination  against 
the  addict  who  is  under  medical  care. 

My  third  recommendation,  because  there  is  no  national  program  for  employ- 
ment of  addicts,  is  that  we  establish  an  association  of  the  nation's  businessmen, 
and  public  leaders  to  educate  potential  employers  as  to  how  to  best  employ 
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ex-addicts  and  to  solicit  commitments  for  such  employment.  Hesponsihle  employ- 
ment plays  such  an  important  part  in  rehabilitating  so  many  addicts,  that  this 
aspect  of  the  program  is  absolutely  essential  if  we  are  truly  to  be  successful 
with  the  great  majority  of  the  addict  population. 

Recently  we  have  concluded  the  lirst  phase  of  an  experiment  at  0TB  in  New- 
York,  providing  work  for  addicts  under  medical  care  in  an  0TB  office  supported 
b.v  ct)unseling  provided  by  the  Vera  Institute  of  Justice  with  funds  provided  by 
the  Law  Enforcement  Assistance  Administration  of  the  United  States  Depart- 
ment of  Justice.  This  experiment  has  been  very  successful.  Of  the  original  23 
addicts,  about  half  of  whom  were  on  welfare  but  no  longer  are,  two  have  been 
promoted  to  supervisory  positions.  All  who  have  taken  the  company-wide  super- 
visory test  passed,  several  well  above  average.  Some  will  be  transferred  at  their 
request  to  other  branches.  Four  of  the  addicts  have  married  (one  family  is  ex- 
pecting a  child),  three  have  attained  high  school  equivalency  diplomas,  and 
one  is  now  attending  a  local  universit.v.  Because  of  this  success,  in  the  next 
month  OTB  plans  to  open  a  second  office  employing  addicts  who  are  veterans 
of  the  Vietnam  war,  bringing  to  2  percent  the  percentage  of  OTB  employees  who 
are  ex-addicts.  This  successful  experiment  indicates  to  us  the  potentiality  of 
bringing  the  addict  totally  back  to  society  through  a  properly  coordinated 
program. 

The  former  addicts  in  this  program  had  the  three  elements  required  for  success 
in  addiction  treatment.  First,  their  physical  sickness  had  been  treated  where 
necessary — in  this  case,  with  methadone.  Second,  they  were  provided  with 
-psychological  support.  Third,  they  had  the  opportunity  for  a  decent  job. 

Unfortunately,  most  employers  are  totally  ignorant  or  misinformed  as  to  the 
potential  employability  of  methadone  maintenance  or  drug  free  ex-heroin  addicts. 
Dr.  Vincent  Dole,  one  of  the  discoverers  of  methadone  treatment,  indicated  that 
of  more  than  4,000  methadone  maintenance  patients  surveyed,  92%  of  these 
Avho  had  been  treated  for  three  years  and  74%  of  those  who  had  been  treated 
for  two  years  are  currently  employed.  Yet  most  of  these  patients  are  forced  to 
hide  the  fact  of  their  methadone  treatment  from  their  employers. 

This  situation  must  be  remedied.  Concerned  employers,  well  informed  on  the 
true  nature  of  addiction  treatment,  have  the  expertise  to  put  together  an  educa- 
tional and  job  development  program  and  the  ability  and  creditability  to  put  such 
a  program  across. 

Today,  our  programmatic  approach  to  addiction  deals  totally  either  with  the 
physical  challenge  of  addiction — some  form  of  chemotherapy — or  purely  with  the 
sociological-psychological  challenge  of  addiction — drug  free  therapy  or  .  other 
•counselling  programs.  Almost  no  programs  are  available  dealing  specifically  with 
the  vocational  needs  of  the  addict  and  those  that  do  are  for  the  most  part  either 
insufficiently  large  or  insufficiently  successful  at  job  development.  What  is 
worse,  proponents  of  different  programs  frequently  find  themselves  at  odds  with 
each  other  over  the  best  form  of  treatment,  when  in  fact,  they  all  have  a  com- 
mon goal :  a  solution  to  the  addict's  illness. 

An  examination  of  the  two  main  approaches  currently  used  in  treating  ad- 
diction help  to  indicate  what  the  immediate  short-range  national  goal  should  be 
in  expanding  our  program  on  addiction  and  reaching  our  goal  of  Every  Addict 
VtuJer  Medical  Care  Within  Five  Years. 

Drug  Free  Therapy. — This  is  the  most  desirable  treatment.  These  programs, 
tising  group  therapy,  have  had  many  successes  and  have  made  great  strides  in 
learning  how  to  deal  with  the  psychological  challenge  of  addiction  and  the 
gradual  rehabilitation  of  the  addict  t:p  re-enter  society.  However,  drug  free 
therapy  is  usually  only  successful  today  with  addicts  highly  motivated  to  be  in 
such  a  program.  The  dropout  rates  in  these  programs  are  high.  Possibly  less 
than  20  or  30%  of  the  addicts  in  this  country  would  be  initially  successful  in  drug 
free  therapy.  Yet  it  is  the  best  cure  for  the  highly  motivated  addict.  Tliere  is  no 
question  that  these  programs  should  be  expanded  and  outreach  procedures  de- 
veloped so  that  the  existence  and  availability  of  those  programs  can  be  made 
known  to  tliose  who  want  to  try  this  route  to  cure.  They  may  be  coordinated 
with  treatment  programs  like  methadone  which  deal  with  the  physical  and  some 
of  the  counselling,  needs  of  the  addict  in  order  that  a  drug  free  therapy  poten- 
tial may  be  reached.  It  should  be  remembered  that  a  goal  of  Every  Addict  Under 
<Care  ai  ms  for  the  addict  ultimately  being  drug  free. 
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Methadone  Maintenance. — The  fastest  growing  treatment  for  addiction  is 
methadone  maintenance.  Methadone,  as  we  know,  is  chemically  close  to  heroin 
and  deals  principally  with  the  physical  sickness  of  the  addict,  making  it  possi- 
ble for  him  to  begin  to  confront  his  social,  psychological,  and  vocational  prob- 
lems. Many  addicts  enter  methadone  treatment  already  motivated  by  the  per- 
sonal disaster  of  their  heroin  "treatment"  on  the  streets.  The  nature  of  their 
particular  psychological  needs  and  the  strength  of  their  motivation  often  makes 
it  possible  for  them  to  enter  society  on  a  positive  basis  after  or  during  methadone 
treatment.  For  many  addicts  dealing  with  their  physical  addiction  along  with  a 
certain  amount  of  psychological  counselling  may  be  successful.  Unfortimately, 
most  methadone  programs  lack  what  many  addicts  need  most,  sufficient  voca- 
tional training  and  job  development  and  placement,  and  sufficient  rehabilitation 
support  for  those  who  are  placed  in  jobs.  Almost  no  existing  methadone  pro- 
grams or  drug  free  therapy  programs  are  able  to  adequately  cope  with  the  job 
needs  of  the  addict. 

One  drug  free  program  which  has  been  relatively  successful.  Phoenix  House  in 
New  York  City,  indicates  that  for  addicts  who  stay  with  the  program  for  more 
than  one  year,  arrest  rates  for  the  year  prior  to  entering  Phoenix  House  and 
the  year  after  leaving  Phoenix  House  show  a  70%  positive  change.  But  an  inte- 
gral part  of  the  Phoenix  House  program  is  addict  employment.  Without  a  job 
the  addict  is,  in  most  cases,  merely  being  sent  back  to  the  same  hapless  and 
hopeless  environment. 

Yet  despite  this  rehabilitative  shortcoming  in  the  vocational  area,  we  have 
waiting  lists  in  New  York  of  10,000  to  15,000  addicts  who  want  to  volunteer  for 
methadone  maintenance  programs.  These  programs  should  be  expanded  rapidly 
and  their  rehabilitation  services  strengthened  under  strict  management  control 
conditions  in  order  to  meet  this  unconscionable  shortcoming.  We  have  facilities 
for  20,000  and  probably  need  facilities  for  50,000,  but  the  expansion  must  be  con- 
trolled to  avoid  needless  waste  of  public  monies.  Additionally,  major  work  must 
be  done  to  wean  addicts  from  addictive  methadone  so  that  they  may  enter  drug 
free  therapy.  This  is  all  part  of  the  concept  of  Every  Addict  Under  Care  Within 
Five  Years. 

The  initial  short-range  program  of  expanding  methadone  and  drug  free  therapy 
underlines  a  major  dilemma  regarding  existing  forms  of  treatment.  That 
dilemma  is  twofold :  how  do  we  treat  the  addict  who  fails  in  either  of  these 
programs  (failures  in  methadone  run  about  20  to  30%)  ?  and  how  do  we  attract 
those  who  are  psychologically  incapable  of  making  a  commitment  to  give  up 
their  addiction  voluntarily?  They  simply  do  not  want  to  enter  either  treatment 
program.  While  it  is  difficcult  to  estimate  the  percentage  of  addicts  in  the  latter 
group,  it  could  be  as  high  as  50  to  70  percent  of  all  addicts. 

To  help  solve  the  first  part  of  the  dilemma,  treatment  failures,  the  Vera  Insti- 
tute and  I  offered  an  experimental  proposal  to  use  heroin  in  the  treatment  of 
230  addicts  who  have  failed  on  methadone.  This  program  is  not  a  commitment 
to  heroin  maintenance.  It  makes  clear  that  heroin  treatment  would  be  available 
only  for  a  short  period  of  time,  to  a  limited  category  of  addicts :  those  over  21 
years  old,  with  a  3  year  history  of  addiction,  who  have  failed  a  methadone  main- 
tenance program.  The  addicts  physical  needs  would  be  treated ;  at  the  same  time 
he  could  be  provided  with  a  full  program  of  psychological  counselling  and  social 
and  vocational  services  to  motivate  him  to  return  to  methadone  or  to  enter 
drug  free  therapy.  We  realize  that  the  idea  of  treating  addicts,  even  initially, 
with  heroin,  elecits  emotional  responses  in  this  country.  But  I  believe  this  ex- 
periment is  essential  so  that  once  methadone  therapy  is  provided  on  a  national 
basis,  we  may  also  have  an  answer  for  addicts  who  fail  in  this  program. 

This  limited  exi^erimental  program  would  not  attempt  to  duplicate  the  British 
clinic  system.  Rather,  it  would  develop  an  approach  appropriate  to  a  particular 
group  of  American  addicts  and  would  be  grounded  in  the  American  experience 
with  narcotics.  Social  services,  supported  work  and  manpower  training  would 
be  key  elements  of  the  program ;  in  addition,  in  contrast  to  the  British  system, 
all  heroin  or  methadone  used  in  the  program  would  be  administered  within  the 
clinic  under  close  supervision  to  prevent  its  sale  or  diversion.  The  program 
would  also  have  a  detailed  criminological,  social  and  medical  evaluation. 

The  second  part  of  the  dilemma,  those  addicts  who  do  not  want  to  enter  any 
program  will  be  more  difficult  to  serve.  The  Vera  Project  may  give  us  some 
insights  into  possible  solutions.  Improving  vocational  opportunity  and  expanding- 
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present  facilities  will  help.  These  two  factors  along  with  better  administration 
of  existing  programs  will  hopefully  lead  to  increased  treatment  successes.  More 
addicts  will  be  encouraged  to  enter  a  truly  promising  program  than  one  which 
offers  a  chance  of  cure  but  depends  more  heavily  on  addict  motivation  to  over- 
come program  shortcomings.  We  must  not  lose  sight  of  the  fact  that  the  addicts 
psychological  motivation  to  be  in  the  program  is  a  part  of  the  cure.  For  the 
remainder  of  the  addict  population  who  continue  to  refuse  treatment,  another 
alternative,  which  I  shall  discuss  later,  may  be  the  answer.  For  the  present, 
our  initial  goals  are  to  expand  and  improve  existing  treatment  methods  and  to 
develop  the  national  management  organization  needed  for  the  five  year  goal. 

In  the  meantime,  research  other  than  heroin  treatment  must  be  intensified. 
The  federal  organization  must  coordinate  this  research  to  find  practical  heroin 
antagonists  and  other  chemotherapy  treatments.  The  results  of  this  research 
could  then  be  systematically  applied  on  a  national  basis  through  the  suggested 
Federal,  State  and  local  corporations.  But  a  miracle  drug  may  never  be  found.. 
In  the  meantime,  we  must  prepare  alternatives  to  treat  addiction. 

Public  policy  after  five  years 

The  establishment  of  the  necessary  corporate  administrative  apparatus  in  the 
form  of  public  benefit  corporations,  national  and  local,  and  expansion  of  exist- 
ing programs  and  research  are  immediate  steps  which  will  help  to  limit  the 
spread  of  the  heroin  epidemic  during  the  implementation  of  a  long-term  pro- 
gram. Such  a  long-term  program  would,  of  course,  incorporate  the  incremental 
improvements  suggested,  and  would  be  aimed  not  at  stopgap  measures,  but  at 
dramatically  reducing  the  heroin  problem. 

To  accomplish  such  a  task,  a  program  of  a  scope  never  before  attempted  may 
be  required.  Such  a  program  should,  however,  only  be  undertaken  after  existing 
programs  have  been  altered  and  expanded  in  the  ways  I  have  suggested.  If  the 
suggested  changes  are  to  be  successful,  as  I  believe  they  will  be,  we  shall  be 
left  principally  with  the  problem  of  reaching  the  remaining  "unreachable" 
addicts. 

1.  Every  addict  in  the  country  mu.H  be  required  to  register. — Although  all 
addicts  are  not  criminals  they  are  carriers  of  a  contagious  social  disease.  So- 
ciety has  a  right  to  know  the  whereabouts  of  such  carriers  for  its  own  pro- 
tection. The  application  of  a  coordinated  and  computerized  approach  combined 
with  the  fact  that  the  criminal  stigma  of  addiction  will  no  longer  be  held 
over  the  addict  should  make  such  a  goal  a  realistic  one.  Obviously,  registra- 
tion is  meaningful  only  when  sufficient  facilities  for  medical  treatment  of  ad- 
dicts are  available.  The  required  registration  of  all  addicts  raises  some  civil 
liberties  questions  which  must  be  explored.  However,  I  believe  that  a  new  bal- 
ance must  be  struck  between  the  rights  of  individuals  and  the  rights  of  society 
on  this  question.  Just  as  treatment  is  required  for  carriers  of  contagious  diseases, 
so  must  we  require  treatment  for  addicts. 

2.  Every  registered  addict  must  then  he  brought  under  medical  care. — The 
addicts's  medical  care  will  insure  society's  right  to  be  protected  from  further 
spread  of  the  epidemic.  Any  addict  refusing  treatment  would  be  put  in  a 
hospital  as  protection  to  himself  and  society  and  released  at  such  a  time  as  he 
responds  to  treatment. 

3.  The  proposed  local  public  benefit  corporations  must  dramatically  expand 
the  number  of  local  treatment  centers  where  all  varieties  of  existing  treatment 
could  be  administered  on  both  an  in-patient  and  out-patient  basis  according  to 
individual  requirements  and  professional  recommendations. — As  new  research  and 
experimentation  proves  successful,  it  should  be  incorporated  in  the  kinds  of 
treatment  offered. 

4.  The  centers  would  provide  both  physical  and  psychological  addiction  treat- 
ment as  well  as  counselling  and  job  placement. — It  would  be  the  task  of  the 
corporation  to  coordinate  job  development  and  related  community  relations 
programs  as  well  as  educational  addict  prevention  programs.  The  suggested  as- 
sociation of  employers  to  aid  in  the  tasks  of  education  of  the  business  community 
and  .iob  development  and  placement  could  take  place  under  the  administrative 
umbrella  of  the  national  corporation,  with  local  as  well  as  national  applications. 
Supported  work  programs,  where  desirable,  could  be  easily  implemented  by  such 
a  corporation. 

5.  Every  addict  under  care  must  be  weaned  from  his  physical  addiction  on  an 
out-patient  basis  wherever  possible  by  a  reasonable  deadline,  probably  one  year 
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111  the  case  of  heroin  and  two  or  three  years  in  the  case  of  methadone. — These 
deadlines  may  change  according  to  the  successes  of  the  program,  but  no  addict 
Avill  be  kept  permanently  under  treatment  with  an  addictive  drug.  The  addict 
has  a  responsibility  to  society  and  himself  to  cure  his  addiction.  During  treat- 
ment the  addict  would  be  assisted  with  psychological  and  vocational  counselling 
but  after  the  deadline  he  would  be  expected  to  be  drug  free.  Counselling  would 
then  continue  for  as  long  as  was  necessary  for  the  addict  to  be  cured  completely. 
Experience  has  shown  a  wide  variance  in  the  period  required  by  individual  ad- 
dicts. Those  unable  to  reach  the  deadline  would  remain  in  the  custody  of  the 
treatment  center  as  in-patients  until  their  physical  addiction  was  cured. 

Costs  of  such  a  program  could  be  as  much  as  $4,000  to  $5,000  per  addict  an- 
nually, perhaps  3-billion  dollars  nationwide.  But  even  these  costs  are  far  less 
than  existing  penal  and  societal  costs  of  what  is  currently  an  unsuccessful  ap- 
proach to  addiction,  not  to  mention  the  human  costs  to  addicts.  In  addition, 
contributions  to  the  gross  national  product  of  cured,  employed,  taxpaying  ex- 
addicts  would  more  than  offset  the  cost  of  the  program.  Also  it  should  be  remem- 
bered that  the  coordination  and  expansion  of  existing  programs,  along  with 
extensive  efforts  in  the  vocational  areas  of  addict  treatment  are  anticipated 
to  produce  greater  success  rates.  Not  only  will  this  decrease  costs  in  the  area  of 
public  assistance  to  unemployed  addicts,  and  in  the  law  enforcement  and  judicial 
areas,  but  fewer  addicts  may  then  require  expensive  in-patient  care.  Obviously, 
the  federal  government  would  be  the  only  governmental  organization  with  the 
requisite  resources  and  coordinative  overview  necessary  to  implement  such  a 
program. 

Tills  proposal,  while  neither  cheap  nor  easy,  is  cost-effective  and  humane.  It 
employs  few  new  devices  which  have  not  been  proven.  What  it  does  is  to  coordi- 
nate and  apply  the  proven  devices  in  a  way  that  has  never  been  done  or  suggested 
before. 

As  a  resiilt  of  four  years  of  study  and  my  own  close  personal  involvement 
with  heroin  in  my  family,  I  am  convinced  that  a  program  of  this  sort  must  be 
undertaken  if  the  spread  of  heroin  is  to  be  checked  and  the  existing  addict 
population  is  to  be  detoxified. 


Yale  Law  School, 
New  Haven,  Conn.,  October  30, 1972. 
G.  Robert  Blaket,  Esq. 

Chief  Counsel,  Committee  on  the  Judiciary,  Suicommittee  on  Criminal  Laws  and 
Procedures,  U.S.  Senate,   Washington,  D.C. 

Dear  Mr.  Blakey  :  At  the  hearings  on  May  24,  1972,  on  revision  of  the  federal 
criminal  laws.  T  was  asked  to  comment  on  the  suggestion  of  Mr.  Jack  Greenberg 
that  a  failure-to-act  provision  be  added  to  the  proposed  Code  in  the  civil  rights 
area.  I  have  had  an  opportunity  to  read  and  reflect  on  Mr.  Greenberg's  proposal, 
and  am  accordingly  now  in  a  position  to  respond. 

There  are  three  separate  issues  raised  by  the  proposal — the  power  of  the  Con- 
gress to  act  upon  it ;  the  dimensions  of  the  problem  addressed ;  and  the  propriety 
of  attempting  to  deal  with  that  problem  through  federal  criminal  law  enforce- 
ment. I  shall  state  my  views  on  each  of  these  matters,  and  also,  in  connection 
with  the  third  one,  say  something  about  how  the  proposal  would  fit  with  other 
parts  of  the  proposed  Code. 

First,  I  have  no  doubt  as  to  the  power  of  Congress  to  enact  the  proposed 
section.  The  rights  protected  by  Sections  1511  and  1512  of  the  revised  codes  are 
right.s  properly  protected  by  federal  statutes,  because  they  are  derived  either 
directly  from  the  Constitution  itself  (especially  the  Foui'teenth  Amendment)  or 
from  federal  legislation  en?cted  by  Confess,  such  as  the  Civil  Rights  Act  of  1964, 
under  various  powers  granted  to  it  by  the  Constitution. 

There  is  no  question  as  to  the  general  power  of  Congress  to  forbid,  by  the 
enactment  of  federal  criminal  laws,  interference  with  the  exercise  of  such  rights. 
If  Congress  has  the  power,  as  it  clearly  does,  to  prohibit  such  interference  by 
law  enforcement  officials  (either  state  or  federal),  as  well  as  by  private  citizens, 
I  see  no  reason  why  it  cannot  constitutionally  define  interference  to  include  know- 
ing failure  to  act.  See,  for  example.  United  States  v.  U.S.  Elans,  194  F.  Supp. 
S97  (M.D.  Ala.  1961).  Indeed,  as  I  mention  later,  that  is  already  contemplated 
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in  Section  401  of  the  Revised  Code,  and  is  in  any  event  a  common  test  of  both 
criminal  and  civil  liability  for  many  offenses.  ^  r.     -^r     r^ 

Second  I  also  have  no  doubt  but  that  the  problem  addressed  by  Mr.  Green- 
berg's  proposal  is  not  a  trivial  or  sporadic  one,  but  of  sufficient  dimensions  that 
answers  to  it  are  worthy  of  consideration  by  the  Congress.  In  the  period  when  I 
had  responsibility  in  the  Department  of  Justice,  under  Attorney  General  Kennedy, 
and  later  then  Acting  Attorney  General  Katzenbach,  for  enforcement  of  rights 
guaranteed  to  all  persons  by  the  Constitution  and  laws  of  the  United  States, 
federal  power  had  repeatedly  to  be  exercised  because  of  the  failure  of  state  and 
local  authorities  to  act  to  protect  those  rights  when  they  were  asserted  by  black 
persons.  On  many  occasions  this  required  physical  power,  even  military  power, 
which  was  used  for  lack  of  any  alternative  and  despite  a  principled  reluctance 
to  replace  state  and  local  police  power  with  federal  power.  I  think  that  this 
problem  still  exists,  and  in  fact  has  probably  increased  since  then,  without  in- 
telligent or  deliberate  attention  to  its  consequences,  because  of  urban,  college 
campus,  and  other  disturbances.  In  short,  I  believe  that  the  problem  of  forcing 
responsibility  back  on  state  and  local  law  enforcement  agencies  is  accentuated, 
rather  than  decreased,  by  federal  actions  and  Presidential  statements  since  1965 
(when  my  own  experience  ended)  that  appear  to  assume  a  greater,  not  smaller, 
federal  responsibility  for  local  riots  and  street  crime,  whatever  their  cause.  For 
that  reason,  and  despite  strong  personal  doubts  about  the  wisdom  of  further 
federal  intrusions  into  state  and  local  law  enforcement  activities,  it  seems  to  me 
that  Mr.  Greenberg's  proposal  deserves  serious  congressional  consideration  as  a 
step  that  would  decrease  rather  than  increase  federal  incursion  into  these 
matters. 

We  then  come  to  the  third  issue,  which  is  the  one  most  troublesome  to  me.  The 
question  is  a  double  one — first,  whether  tills  problem  sliould  appropriately  be  civn- 
troUed  through  the  criminal  law  rather  than  some  other  method  of  control,  such 
as  civil  liability  or  federal  incentives  to  new  bureaucratic  watchdogs  of  some  sort ; 
and  secondly  whether  the  specific  provision  suggested  by  Mr.  Greenberg  is  an 
appropriate  one. 

As  to  the  first  of  these  questions,  no  doubt  a  federal  criminal  statute  is  an 
awkward,  and  may  be  an  ineffective,  answer  to  the  problem.  There  is  some  possi- 
bility in  addition  that  further  federal  legislation  dealing  with  the  conduct  of 
state  and  local,  as  well  as  federal,  law  enforcement  officers  could  have  some  over- 
all adverse  effects  on  the  morale  of  people  who  already  have  very  difficult  and 
frustrating  jobs  to  perform ;  certainly  such  legislation  would  be  opposed  on  that 
ground  by  the  groups  affected.  This  is  a  valid  issue  which  should  be  squarely 
faced. 

My  own  view  is  that  this  objection,  w^hich  is  used  against  all  legislation  di- 
rected at  the  conduct  of  law  enforcement  officials,  exaggerates  the  degree  to 
which  the  existence  of  such  legislation  affects  most  law  enforcement  work.  The 
police  conduct  which  has  been  the  subject  of  criminal  prosecution  under  Section 
242  has  without  exception  been  conduct  that  violated  every  conceivable  standard 
of  proper  law  enforcement  work,  including  local  police  codes  and  state  law.  It  is 
only  becau.se  these  are  often  not  enforced  that  federal  action  becomes  necessary. 
I  doubt  that  a  case  exists  where  the  conduct  itself  could  be  defended,  if.  as  in 
any  case,  the  prosecution's  case  is  proved.  The  debate  is  always  over  the  fact  of 
federal  intrusion,  not  vv'hether  the  conduct  sought  to  be  stopped  is  proper  or 
defensible.  For  these  reasons,  I  think  this  objection,  v.'hile  plausible,  is  not  well 
taken. 

The  question  whether  such  a  law  would  be  effective  is  the  other  side  of  the  coin. 
The  proposed  law  would  be  difficult  to  ejiforce  for  a  variety  of  reasons — the  prob- 
lems of  federal-state  comity  where  state  and  local  officials  are  involved,  the 
natural  and  proper  reluctance  of  juries  to  convict  law  enforcement  personnel,  the 
presence  of  racial  tensions  in  many  cases,  and  the  difficulties  of  proof  where  such 
questions  as  the  availability  of  sufficient  force  are  raised.  Such  problems  have 
made  Section  242  difficult  to  enforce,  as  the  Committee  knows,  and  the  result  has 
often  been  frustration  and  bitterness  towards  the  Department  of  Justice  on  the 
part  of  both  police  groups  and  citizen  groups  seeking  action  against  what  they 
perceive,  often  rightly,  to  be  brutal  indifference  to  their  rights. 

Having  been  myself  in  the  middle  of  these  problems  in  the  Department  of 
Justice,  I  would  be  most  reluctant  to  urge  support  for  a  law  w'hich  would  increase 
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them.  Yet  on  balance  I  have  conchuled  that  the  proposal  suggested  by  Mr.  Green- 
berg  probably  would  not  do  so,  and  would  have  the  positive  effect  of  setting  a 
needed  standard  for  law  enforcement  conduct  when  citizens'  rights  are  threatened 
by  force  and  mob  violence.  I  take  it  that  the  proposal  is  not  intended  to  deal  with 
the  individual  conduct  of  lone  police  officers  on  routine  patrol,  but  with  situations 
where  violence  is  predictable  and  no  steps  are  taken  to  deal  with  it.  No  resixin- 
sible  law  enforcement  official  would  defend,  for  example,  the  failure  of  the  Mont- 
gomery police  to  protect  the  Freedom  Riders  in  May  19G1.  See  United  States  v. 
U.S.  Klaus,  cited  above.  I  refer  to  that  case  because  the  events  were  the  subject 
of  .specific  judicial  examination,  but  the  history  of  the  civil  rights  movement  is 
full  of  similar  episodes,  from  Little  Rock  and  Tuscaloosa  on.  I  stress  that  what 
is  involved  in  these  incidents  is  police  conduct  that  cannot  and  would  not  be  de- 
fended on  the  merits  by  any  responsible  law  enforcement  officials,  that  has  not 
been  dealt  with  at  all  on  the  local  level,  and  has  necessitated  on  numerous  occa- 
sions federal  force  that  is  far  more  disruptive  of  normal  federal-state  relations 
than  any  conceivable  consequences  of  the  statute  proposed  by  Mr.  Greenberg. 

The  final  question  is  whether  Mr.  Greenberg's  specific  suggestion  is  an  appro- 
priate one.  I  have  not  tried  to  analyze  the  specific  language,  which  he  intended 
only  as  a  suggestion  in  any  event.  But  if  the  Committee  approves  the  policy  of 
the  proposal,  I  think  the  language  should  be  carefully  examined  from  two  aspects. 
One  is  to  make  sure  that  it  deals  only  with  the  kind  of  important  law  enforcement 
conduct  I  have  just  described.  The  federal  government  should  not  be  in  the  busi- 
ness of  controlling  more  routine  police  conduct.  Secondly,  some  provision  should 
be  made  for  the  fact  that  specific  assignments  given  law  enforcement  personnel 
may  require  them  to  exercise  less  than  their  full  legal  authority.  One  example  is 
an  undercover  agent  v.iio  would  have  to  break  his  cover.  Another  is  the  standing 
complaint  about  FBI  agents  who  stand  by  and  take  notes  while  a  riot  rages.  The 
duties  and  responsibilities  of  Bureau  agents  in  such  circumstances  should  perhaps 
be  reexamined  by  the  Bureau,  and  even  by  Congress,  but  the  Bureau's  role  should 
not  be  inadvertently  changed  by  the  passage  of  a  federal  criminal  statute. 

One  other  point.  It  seems  to  me  that  it  is  probable  that  the  substance  of  Mr. 
Greenberg's  suggestion  is  already  accomplished  in  the  draft  revision  by  reason 
of  Section  401(1)  (b).  That  section  provides  that  a  person  (in  this  instance,  a 
police  officer)  may  be  convicted  of  an  offense  based  upon  the  conduct  of  another 
person  (in  this  instance,  a  private  citizen  acting  in  violation,  for  example,  of 
Section  1512),  when  among  other  things  "having  a  legal  duty  to  prevent  its 
commission,  he  fails  to  make  proper  effort  to  do  so."  This  perhaps  inadvertently 
would  do  what  Mr.  Greenberg  seeks  to  do ;  in  the  interest  of  fair  notice  and  direct 
rather  than  indirect  prohibition,  it  would  seem  appropriate  to  do  so  plainly.  I 
should  add  that  it  is  not  clear  what  Section  401(1)  (b)  would  do  when  read  in 
combination  with  the  piggyback  jurisdiction  in  Section  201  (b) . 

"With  the  reservations  I  have  expressed  concerning  the  si)ecific  language,  I 
support  Mr.  Greenberg's  suggestion. 
Sincerely, 

BuKKE  Marshall. 


Air  Transport  Association  of  America, 

Washington,  D.C.,  November  3, 1972. 
Hon.  John  L.  McClellan, 

Chairman,  Snhcommittee  on  Criminal  Laws  and  Procedures,  Committee  on  the 
Judiciary,  U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman  :  On  behalf  of  the  Air  Transport  Association  of  America 
and  its  member  air  carriers,  I  am  submitting  the  following  statement  concerning 
policy  questions  raised  and  policy  alternatives  to  the  Federal  Criminal  Code 
(hereinafter  "Code")  prepared  as  a  "work  basis"  for  Congressional  considera- 
tion by  the  National  Commission  on  Reform  of  Federal  Criminal  Laws  (herein- 
after "Commisssion"). 

The  Air  Transport  Association  of  America  (hereinafter  "Association")  is  an 
unincorporated  non-profit  Association  composed  of  virtually  all  of  the  United 
States  flag  airlines  certificated  by  the  Civil  Aeronautics  Board  for  regularly 
scheduled  service  over  established  routes  in  interstate,  overseas  and  foreign  air 
transportation  as  defined  in  the  Federal  Aviation  Act  of  1958.  Among  the  objects 
and  purposes  of  the  Association  are:  to  promote  and  develop  the  business  of 
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transporting  persons,  goods  and  mail  by  aircraft  between  fixed  termini,  on  regu- 
lar .-schedules,  and  through  special  service,  to  the  end  that  the  best  interests  of  the 
public  and  our  member  air  carriers  be  served ;  to  advocate  the  enactment  of  just 
and  proper  laws  governing  the  airline  business ;  and  to  cooperate  with  all  public 
ofiicials  in  securing  the  proper  enforcement  of  all  laws  affecting  air  transporta- 
tion. In  light  of  these  responsibilities  and  the  nature  of  the  business  of  our  mem- 
ber carriers,  we  necessarily  have  a  strong  interest  in  any  proposed  revision  of  the 
federal  criminal  laws  and  appreciate  the  opportunity  to  comment  on  the  Code 
proposed  by  the  Commission. 

Recognizing  that  the  expressed  purpose  of  Part  III  of  the  hearings  on  Reform 
of  the  Federal  Criminal  Laws  is  to  consider  policy  questions  raised  and  policy 
alternatives  to  the  proposed  Code,  we  will  not  attempt  to  provide  a  section-by-sec- 
tiou  analysis  of  the  proposed  Code,  but  instead,  will  restrict  our  remarks,  at  this 
time,  to  the  general  need  for  a  restatement  of  federal  criminal  law  and  briefly 
highlight  certain  areas  of  concern  raised  by  the  proposed  Code.  When  specific 
legislative  proposals  have  been  introduced  in  Congress,  we  would  appreciate  the 
opportunity  to  be  heard  with  regard  to  such  proposed  legislation. 

The  Final  Report  and  Workpapers  of  the  Commission  and  testimony  presented 
in  these  hearings  document  the  fact  that  a  body  of  federal  criminal  law  has  de- 
veloped which  is  often  confusing  and  sometimes  inconsistent  or  inequitable.  This 
development  is,  in  part,  the  result  of  the  enactment  by  Congress  of  legislative 
solutions  to  specific  criminal  problems  on  an  oftentimes  ad  hoc  basis.  The  work 
of  the  Commission  and  this  Subcommittee  has  provided  a  valuable  opportunity 
to  review  and  evaluate  existing  federal  criminal  law  and  determine  how  a  more 
workable  body  of  criminal  law  may  be  developed  than  presently  exists. 

Our  exi>erience  with  regard  to  the  nature  of  criminal  activity  in  the  air  trans- 
port industry,  principally  in  the  areas  of  hijacking  and  airport  security,  has  high- 
lighted the  need  for  a  coordinated  federal  approach  to  criminal  problems  which 
are  national  in  scope.  In  recent  testimony  before  the  Aviation  Subcommittee  of 
the  Senate  Committee  on  Commerce,^  we  stated  our  firm  belief  that  the  overall 
responsibility  for  the  law  enforcement  phase  of  air  transport  security  is  that  of 
the  federal  government  since  federal  laws  and  interstate  commerce  are  involved. 
Moreover,  experience  has  shown  that  local  solutions  to  criminal  problems  of  an 
interstate  nature  are  not  adequate  and  that  a  coordinated,  uniform,  federal  ap- 
proach is  necessary  to  deal  with  such  problems.  One  important  step  toward  the 
achievement  of  an  effective  federal  law  enforcement  presence  in  the  area  of  air 
transport  security,  as  well  as  in  other  areas  involving  criminal  problems  which 
require  a  coordinated  national  approach,  is  the  existence  of  an  integrated  body 
of  federal  criminal  law  enforcement  by  federal  law  enforcement  personnel. 

Although  we  support,  in  principle,  the  efforts  of  the  Commission  and  the  Sub- 
committee to  bring,  where  necessary,  a  greater  measure  of  certainty  and  clarity 
to  the  federal  criminal  law,  we  do  wish,  as  discussed  above,  to  briefiy  highlight 
certain  of  the  provisions  contained  in  the  proposed  Code  which  give  us  cause  for 
concern, 

CKIMES  RELATING  TO  AIR  TRANSPORT 

Section  201(a)  of  the  proposed  Code  provides  that  federal  jurisdiction  exists 
when  "the  offense  is  committed  within  the  special  maritime  and  territorial  juris- 
diction of  the  United  States  as  defined  in  Section  210."  The  definition  of  special 
maritime  and  territorial  jurisdiction  of  the  United  States  contained  in  Section 
210  includes : 

"(f)  any  aircraft  or  spacecraft  belonging  in  whole  or  in  part  to  the  United 
States,  or  any  citizen  thereof,  or  to  any  corporation  created  by  or  under  the  law 
of  the  United  States,  or  any  state  or  local  government  thereof,  while  such  aircraft 
is  in  flight  over  the  high  seas,  or  over  any  other  waters  within  the  admiralty  and 
maritime  jurisdiction  of  the  United  States  and  out  of  the  jurisdiction  of  any  par- 
ticular state,  or  while  such  spacecraft  is  in  flight ;  and 

"(s)  any  aircraft  within  the  special  aircraft  jurisdiction  of  the  United  States 
as  defined  in  49  U,S.C,  §  1301  (32)  ;". 

The  comment  to  proposed  Code  Section  1635,  Usurping  Control  of  Aircraft, 
states  that  by  virtue  of  such  general  incorporation  of  the  Title  49  jurisdictional 


1  Statement  of  Paul  R.  Ignatius,  Executive  Vice  President,  Air  Transport  Association, 
Before  the  Aviation  Subcommittee,  Senate  Committee  on  Commerce,  on  S,  3815  and  S.  3871, 
August  15,  1972. 
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provisions,  all  offenses  defined  in  the  proposed  Code  will  be  subject  to  federal 
prosecution  when  committed  aboard  such  aircraft.  This  is  said  to  obviate  "the 
need  for  most  of  the  special  criminal  provisions  in  Title  49  other  than  as  provided, 
in  this  section  (1635)."  Although  we  agree  that  such  an  expanded  jurisdiction, 
would  encompass,  for  example,  the  crimes  presently  defined  in  Section  902  (k) 
of  the  Federal  Aviation  Act,  we  believe  that  the  Subcommittee  should  weigh 
carefully  the  wisdom  of  the  proposed  Code's  fragmentation  of  the  integrated 
approach  to  criminal  activity  affecting  air  transport  set  forth  in  Section  902  of 
the  Federal  Aviation  Act.  At  least  insofar  as  criminal  activity  is  concerned, 
air  transportation  is  a  unique  mode  of  transportation  characterized  by  crimes 
which  are  sui  generis  and  presently  dealt  with  in  the  Federal  Aviation  Act  in 
recognition  of  their  interrelationship  with  the  other  provisions  of  the  Act,  whose 
overall  purpose  is  to  ensure  the  development  and  safety  of  air  commerce.  In 
view  of  the  unique  nature  of  crime  relating  to  air  transportation  and  the  necessity 
for  an  integrated  approach  to  criminal  activity  afi'ecting  this  mode,  we  would 
urge  the  Subcommittee  to  give  full  and  careful  consideration  to  maintaining 
the  approach  to  criminal  activity  relating  to  air  transportation  set  forth  in 
Section  902  of  the  Federal  Aviation  Act. 

Although  we  realize  that  there  was  a  division  of  opinion  within  the  Commis- 
sion on  the  subject  of  capital  punishment,^  we  note  that  the  text  of  provisional 
Section  SGOl.  Death  or  Life  Imprisonment  Authorized  for  Certain  Offenses, 
provides  that  only  intentional  murder  or  treason  may  be  punishable  by  death.* 
Under  present  federal  law,  the  death  penalty  is  an  alternative  form  of  punish- 
ment for  the  commission  or  attempt  to  commit  aircraft  piracy.^  This  particularly 
heinous  crime,  which  usually  jeopardizes  literally  scores  of  human  lives  when 
perpetrated,  may  merit  the  ultimate  criminal  sanction  and  Congress  should 
carefully  consider  whether  the  death  penalty  should  be  retained  for  this  crime. 

CORPORATE    OFFENSES     AND     SANCTIONS 

Section  402  sets  forth  the  circumstances  under  which  a  corporation  becomes 
liiible  for  offenses  committed  by  its  agents,  and  Section  403  sets  forth  the  criminal 
liability  of  agents  of  an  organizaticm.  Specific  problems  which  would  result  from 
enactment  of  these  sections  are  detailed  in  the  testimony  submitted  by  the  Sec- 
tion of  Corporation,  Banking  and  Business  Law  of  the  American  Bar  Associa- 
tion.^ Corporate  Law  Committee  of  the  Virginia  Bar  Association"  and  National 
Association  of  Manufacturers "  and  we  will  not  attempt  to  repeat  them  here. 
We  do  wish  to  register  our  concern,  however,  with  the  implications  of  certain  of 
these  provisions  and  will  want  to  consider  the  final  language  which  will  be  pro- 
posed in  the  actual  legislation. 

Section  3007  would  establish  a  special  sanction  for  an  organization  convicted 
of  an  offense.  Section  3.502  provides  that  an  offending  oflicer  may  be  disqualified 
from  exercising  similar  functions  in  the  same  or  other  organizations  for  a  period 
not  exceeding  five  years  and  Section  3301(2)  would  permit  a  person  who  has  been 


"  See  Final  Report  of  the  National  Commission  on  Reform  of  Federal  Criminal  Laws  at 
310-315. 

•  We  do  note  tliat  the  Comment  to  tills  Section  proposes,  as  an  alternative  to  tlip  texr, 
tliat  this  list  of  capital  offenses  could  be  extended,  perhaps  to  all  instances  where  it  exists 
under  present  federal  law. 

*  Section  902(1)  of  the  Federal  Aviation  Act,  presently  provides: 

"(i)  (1)  Whoever  commits  or  attempts  to  commit  aircraft  piracy,  as  herein  defined,  shall 
be  punished — -  ,    ,  ,  .     ^^  ^        , 

"(A)  by  death  if  the  verdict  of  the  jury  shall  so  recommend,  or,  in  the  case  of  a  plea 
of  not  guilty  where  the  defendant  has  waived  a  trial  by  jury,  if  the  court  in  its  dis- 
cretion shall  so  order;  or  ,.  ,.      ^     ^^  ,i     .  ^ 
"(B)    by  imprisonment  for  not  less  than  twenty  years,  if  the  death  penalty  is  not 
imposed.                                                                         ,      .         ,                           . 
"(2)  As  used  in  this  subsection,  the  term  'aircraft  piracy'  means  any  seizure  or  exercise 
of  control,  by  force  or  violence  or  threat  of  force  or  violence  and  with  wrongful  intent,  of 
an  aircraft  within  the  special  aircraft  jurisdiction  of  the  United  States." 

5  StaTement  of" Charles's.  Maddock,  Section  of  Corporation  Banking  and  Business  I.aw  of 
the  American  Bar  Association,  Hearings  on  Reform  of  the  Federal  Criminal  Laws  Before 
the  SnlKonimlttee  on  Criminal  Laws  and  Procedures  of  the  Senate  Committee  on  the 
JudiciarV  "hereinafter  "^^^^  92d  Cong.,  1st  and  2d  Sess.  1632-51   (1972)    (herein- 

after "ABA  Statement").  ,,...„»  •    ^-^^    -ta    o<-ict;o   rq 

«  Statement  of  Richard  R.  G.  Hobson,  Virginia  Bar  Association,  Id.  at  1652-b^ 
-  Statement  of  the  National  Association  of  Manufacturers,  Id.  at  1776-9,6   (hereinafter 
"NAM  Statement"). 


3415 

convicted  of  au  offense  through  which  he  derived  pecuniary  gain  or  by  which  he 
catised  personal  injury  or  property  damage  or  less  to  be  sentenced  to  a  fine 
which  does  not  exceed  twice  tlie  gain  so  derived  or  twice  tlie  loss  caused  to  the 
victim.  Although  it  may  be  argued  that,  in  certain  situations  involving  certain 
criminal  conduct,  sanctions  such  as  those  just  mentioned  may  be  appropriate, 
we  are  troubled  by  the  broad  applicability  of  these  provisions  as  set  forth  in  the 
proposed  Code.  The  issues  raised  by  these  provisions  have  been  dealt  with  in 
detail  elsewhere  in  these  hearings,**  but  suffice  it  to  say  that  if  it  is  determined 
that  these  special  foi-ms  of  sanctions  should  be  available  for  certain  offenses, 
these  offenses  should  be  carefully  chosen  and  specifically  provided  for  by  statute 
W'ith  reference  to  the  specific  crime. 

REGULATOEY    OFFENSES 

Section  1006  would  impose  criminal  sanctions  on  the  violation  of  a  penal 
regulation  which  is  defined  as  any  recpiirement  of  a  statute,  regulation,  rule, 
or  order  which  is  enforceal)le  by  criminal  sanctions,  forfeiture  or  civil  penalty. 
First  of  all,  we  question  whether  it  is  appropriate  to  impose  uniform  criminal 
sanctions  on  the  entire  range  of  conduct  proscribed  by  this  section.  The  language 
of  the  section  provides  that  it  will  be  available  "whenever  and  to  the  extent  that 
another  statute  so  provides."  As  drafted,  it  would  appear  possible  to  fully  imple- 
ment this  provision  simply  by  passing  a  single  statute  W'hich  would  incorporate 
Section  lOOG  into  all  statutes,  regulations,  rules,  or  orders  which  are  enforceable 
by  criminal  sanctions,  forfeiture  or  civil  penalty.  Even  though  such  a  result 
could  be  avoided  by  careful  draftsmanship,  It  is  still  not  clear  that  uniform  sanc- 
tions for  all  such  offenses  are  appropriate.  Although  certain  areas  of  proscribed 
regulatory  activity  may  be  susceptible  to  a  uniform  system  of  sanctions,  care 
must  be  taken  by  Congress  to  specifically  identify  such  area.  Such  a  responsibility 
can  only  be  met  by  the  careful  identification  and  evaluation  of  the  specific 
statutes,  regulations,  rules  and  orders  to  be  effected.  Only  in  this  way  can 
Congress  identify  the  conduct  now  to  be  labeled  criminal  and  determine  what, 
if  any,  criminal  penalty  should  be  imposed. 

It  will  be  appreciated  if  this  statement  can  be  included  in  the  record  of  the 
hearings  on  reform  of  the  federal  ci'iminal  laws.  We  offer  our  assistance  to  the- 
Subcommittee  both  with  respect  to  furnishing  information  or  in  developing  sug- 
gested legislative  language  for  the  use  of  the  Subcommittee  and  respectfully 
request  the  opportunity  to  be  heard  when  specific  legislative  proposals  con- 
cerning reform  of  the  federal  criminal  laws  have  been  introduced  in  Congress.. 

Respectfully  submitted. 

James  E.  Landry,   General  Counsel. 


The  American  Bankers  Association, 

Washington,  D.C.,   October  30,  1972. 
G.  Robert  Blakey,  Esq. 

Chief  Counsel,  Subcomnnttee  on  Criminal  Laws  and  Procedures,  Committee  on 
the  Judiciary,  U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Blakey  :  The  American  Bankers  Association  appreciates  the  oppor- 
tunity to  comment  on  the  proposed  new  federal  criminal  code,  especially  on  the 
policy  of  federal  jurisdiction  over  crimes  against  banking  institutions. 

The  Association  has  as  its  members  13.000  banks,  representing  96  per  cent  of 
all  the  conmiercial  banks  in  the  nation.  Its  meml)er  ba.nks  are  deeply  disturbed 
by  the  rise  in  the  rate  of  crimes  against  banks  and  they  take  a  special  interest 
in  federal  and  state  criminal  statutes  w  liich  are  designed  to  thwart  the  criminal, 
to  protect  banking  institutions,  and  to  preserve  the  integrity  of  the  nation's 
banking  system.  The  Association's  concern  is  reflected  organizationally  by  the 
existence  within  its  Banking  Professions  Group  of  Insurance  and  Protective 
Committees  to  aid  member  banks  in  finding  new  ways  to  fight  the  continuing 
national  crime  wave.  The  Protective  Committee  is  responsible  for  helping  to 
reduce  bank  crime  and  works  closely  with  federal  supervisory  agencies  and  the 
Department  of  Justice  to  this  end. 


8  The  specific  problems  raised  by  such  provisions  are  discussed  in  more  detail  in  the  ABA, 
and  NAM  statements. 

57-SfiS — 72 — i)t.  3 28 
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In  any  revision  of  the  nation's  criminal  laws,  the  Association  supports  the 
continuation  of  concurrent  federal  jurisdiction  over  both  external  crime,  such  as 
robbery,  and  internal  crime  committeed  by  bank  employees,  such  as  embezzle- 
ment, which  involve  federally  insured  banking  institutions.  The  justification  for 
such  a  policy  today  does  not  differ  substantially  from  that  which  led  the  Congress 
in  1934  to  make  it  a  federal  offense  to  rob  member  banks  of  the  Federal  Reserve 
System.^  In  August,  1934,  Homer  Cummings,  the  Attorney  General  of  the  United 
States,  made  these  observations  on  the  need  for  federal  intervention  in  such 
cases : 

"There  are  a  number  of  reasons  for  the  increase  of  organized  crime  in  the  coun- 
try, but  it  has  long  been  recognized  that  one  of  the  chief  reasons  has  been  the 
comparative  ease  with  which  criminals,  by  organized  effort,  have  been  able  to 
flee  from  the  local  authorities  and  evade  justice  through  interstate  operations. 
Until  a  comparatively  recent  date  there  existed  possible  conflict  of  authority  be- 
tween state  and  Federal  officers,  and  a  lack  of  close  liaison  between  law  enforce- 
ment officers  of  the  several  states.  There  still  exist  inconvenient  diversities  in 
the  laws  of  the  several  jurisdictions  jointly  concerned. 

These  circumstances  and  many  others  have  afforded  the  organized  criminals 
an  area  of  relative  security  of  which  they  were  quick  to  take  advantage  and  upon 
which  they  frequently  relied  for  the  evasion  of  punishment.  Rapid  means  of 
transportation  and  communication  not  only  enable  the  criminal  to  speed  away 
from  the  scene  of  his  crime  to  another  jurisdiction,  but,  in  some  cases,  enable 
him  to  conspire  in  one  state  to  commit  unlawful  acts  in  another  under  circum- 
stances likely  to  complicate  the  prosecution  of  his  crime.  These  factors  have 
given  many  offenses  an  interstate  rather  than  a  purely  local  character.  In  any 
event  they  have  created  a  national  problem."  - 

The  interstate  problems  associated  with  bank  robberies  did  not  disappear  along 
with  Dillinger  and  gangs  which  flourished  during  the  thirties.  In  fact,  with  the 
development  of  a  national  interstate  highway  system  and  improved  air  transpor- 
tation, today's  criminal  enjoys  a  mobility  never  before  known,  making  banks  even 
more  vulnerable  to  losses  resulting  from  interstate  criminal  activity.  For  exam- 
ple, in  the  1970  Annual  Report  of  the  Attorney  General,  J.  Edgar  Hoover.  Direc- 
tor of  the  Federal  Bureau  of  Investigation,  reported  the  apprehension  by  federal 
authorities  of  a  bank  burglary  gang  which  operated  for  four  years  in  the  South- 
eastern United  States.'  The  gang  was  allegedly  involved  in  45  bank  burglaries 
resulting  in  losses  of  over  $375,000.  The  FBI  Director  also  reported  an  all-time 
high  total  of  2.7S()  violations  of  the  Federal  Bank  Robbery  and  Incidental  Crimes 
Statute  in  fiscal  year  1970.^  In  the  succeeding  fiscal  year,  1971,  violations  of  the 
statute  increased  20  per  cent  to  3,354  (2,565  robberies,  471  burglaries  and  318 
larcenies).^  Convictions  in  cases  investigated  by  the  FBI  and  prosecuted  in 
federal  courts  reached  a  record  high  of  1,613.  Savings  and  recoveries  in  these 
cases  amounted  to  $3,554,706,  with  770  fugitives  located  under  this  category.* 
During  1971  the  federal  bank  regulatory  agencies  reported  losses  in  excess  of 
$35,000,000  in  bank  defalcations  of  $10,000  or  more.' 

The  dimensions  of  these  statistics  alone  suggest  that  the  bank  crime  problem 
continues  to  be  national  in  scope  and  that  federal  assistance  is  needed  to 
strengthen  and  improve  the  local  machinei-y  of  law  enforcement.  Furthermore, 
the  maintenance  of  a  healthy  banking  system,  backed  as  it  is  by  a  federal  insur- 
ance program,  is  uniquely  a  federal  concern  and,  for  this  reason,  should  be  sup- 
ported by  the  entire  array  of  federal  investigative  and  prosecutive  forces.  More- 
over, we  support  the  view  that  federal  jurisdiction  should  extend  over  "local" 
bank  burglaries,  robberies  and  defalcations,  primarily  because  of  the  difficulty 
in  determining  when  such  crimes  are  localized  and  when  they  are  not. 

One  further  comment  on  jurisdiction :  We  note  that  if  the  Code  is  adopted  in 
its  present  form,  federal  jurisdiction  over  crime  will  be  greatly  expanded.  Any 
such  expansion,  we  assume,  will  necessarily  increase  the  burdens  placed  on 


1  Act  of  May  IS.  1934,  ch.  304.  4S  Stat.  783. 

2  American  Bankers  Association  Journal,  August  1934,  at  34-35. 

3  1970  Att'y  Gen.  Ann.  Rep.  145. 
*  Jhuh 

5  1971  Att'v  Gen.  Ann.  Rep.  116. 

8  Ihid. 

■^  Based  on  reports  from  the  Comptroller  of  the  Currency,  Federal  Deposit  Insurance 
•Corporation,  and  Federal  Reserve  Board  as  compiled  by  the  Insurance  and  Protective 
-Committee,  The  American  Bankers  Association,  June,  1972. 
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federal  investigative  authorities  and,  in  such  event,  the  banking  community  con- 
siders it  essential  that  the  present  FBI  attention  to  bank-related  crimes  be  in  no 
way  diluted  by  the  assumption  of  added  responsibilities. 

Aside  from  our  views  on  the  question  of  jurisdiction,  the  Association  would 
like  to  add  these  comments  : 

We  recognize  that  the  present  title  18  of  the  United  States  Code  contains  ar- 
chaic language,  duplicative  law  and,  often,  inconsistent  provisions  and  penalties 
and  note  that  the  Commission's  report  thoroughly  documents  the  need  for  penal 
law  reform  legislation.  Nevertholess,  we  note  a  dangerous  tendency  in  the  di'aft 
legislation  to  replace  existing  limited  statutes  with  unnecessarily  broad  lan- 
guage. For  example,  some  provisions  are  so  phrased  that  they  may  easily  be 
read  to  proscribe  a  multitude  of  legitimate  activities  now  engaged  in  by  corporate 
officials  and  fiduciaries. 

It  is  the  position  of  the  banking  community  that  the  kinds  of  conduct  which 
should  be  circumscribed  can  appropriately  be  covered  by  substantially  narrower 
statutes.  Therefore,  the  Association  would  like  to  offer  its  assistance  to  the 
subcommittee  in  its  further  consideration  of  the  specific  language  of  provisions 
which  are  of  concern  to  banking. 
Very  sincerely, 

Matthew  Hale. 


Comments  by  Robert  F.   Steadman 

(Formerly  Staff  Director  of  the  Committee  for  Improvement  of  Management 
in  Government,  which  prepared  Committee  for  Economic  Development  Policy 
Statement  on  "Reducing  Crime  and  Assuring  Justice"') 

Mr.  Chairman  and  Members  of  the  Committee  : 

Opportunity  to  comment  xipon  the  policy  questions  raised  by  the  final  report 
of  the  National  Commission  on  Reform  of  Federal  Criminal  Laws  is  greatly 
appreciated.  I  was  privileged  to  be  Staff  Director  for  the  development  of  the 
recent  policy  statement  by  the  Committee  for  Economic  Development  on  "Re- 
ducing Crime  and  Assuring  Justice."  I  propose,  therefore,  to  outline  some  of 
the  main  conclusions  contained  in  that  statement,  and  to  offer  personal  opinions 
on  certain  matters  not  covered  in  the  statement,  in  my  capacity  as  an  individual 
citizen  recently  retired  from  my  official  connection  with  CED. 

CED  undertook  its  study  of  the  crime  problem  in  the  United  States  because 
of  a  growing  recognition  that  national  stability — including  economic  stability — 
is  under  grave  threat  from  the  rising  tides  of  crime  of  almost  every  kind  and 
description  over  the  past  decade.  Crime  rates  have  long  been  much  higher  here 
than  in  other  industrialized  countries,  but,  according  to  FBI  reports  on  of- 
fenses known  to  the  police,  the  fotir  crimes  of  violence  (criminal  homicide, 
forcible  rape,  robbery,  and  aggravated  assault)  have  now  tripled  in  number 
.since  1960.  And  the  three  crimes  against  property  (burglary,  larceny  over  $50, 
and  auto  theft)  have  also  tripled.  Addiction  to  dangerous  drugs  has  escalated 
explosively,  and  the  depredations  of  organized  crime  continue  on  a  massive  scale. 
As  business  leaders,  CED  Trustees  have  firsthand  knowledge  of  the  enormous 
cost  of  crime  to  American  business,  which  was  estimated  by  the  U.S.  Depart- 
ment of  Commerce  at  $16  billion  for  1971.  Even  larger  costs  are  borne  by  indi- 
vidual citizens,  and  these  burdens,  both  social  and  financial,  continue  to  grow. 

The  CED  policy  statement  stresses  the  primary  responsibilities  of  the  50 
states  for  the  administration  of  criminal  justice,  including  the  terms  of  the 
criminal  codes,  police  protection,  prosecution  of  offenders,  provision  of  proper 
judicial  processes,  and  correctional  institutions  and  arrangements.  At  the  same 
time,  it  is  fully  recognized  that  the  sweeping  expansion  of  criminal  conduct  is  a 
nationwide  problem,  even  above  and  beyond  such  fields  as  dangerous  drugs  and 
organized  crime,  where  the  separate  states  can  hardly  be  expected  to  find  satis- 
factory ansv/ers.  Any  nationwide  problem  calls,  of  course,  for  a  national  solu- 
tion. This,  together  with  the  slow  and  inadequate  response  of  state  and  local 
authorities  in  meeting  the  challenge,  has  led  to  pressures  on  Congress  to  find 
and  to  apply  effective  measttres. 

Congress  has  taken  many  constructive  steps,  without  which  the  national  con- 
dition would  be  worse  than  it  now  is.  Extension  of  the  list  of  federal  crimes 
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together  with  stronger  national  enforcement  agencies,  has  been  beneficial.  Con- 
gressional decisions  on  this  subject,  over  the  years,  have  had  general  public  ap- 
proval, and  should  not  be  casually  undone.  But  the  hard  fact  remains  that  the 
levels  of  criminal  activity  and  the  sense  of  personal  insecurity  among  American, 
citizens  continue  to  rise. 

The  CED  policy  statement  takes  the  position  that  new  measures,  and  very 
strong  measures,  must  be  taken  to  bring  this  situation  under  control.  Most  of 
the  many  specific  recommendations  call  for  action  at  the  state  level,  but  past 
experience  shows  that  most  of  the  states  are  unlikely  to  move  quickly  enough 
to  arrest  the  dangerous  trends  of  these  times— at  least,  without  heavy  incentives 
and  powerful  stimuli.  Hence,  the  national  government  must  provide  vigorous 
leadership  and  major  financial  support  if  the  sweeping  changes  so  clearly  needed 
are  to  take  place.  In  this  view,  the  role  of  Congress  becomes  crucial. 

The  CED  statement  stressed  the  importance  of  revision  of  the  state  criminal 
codes,  to  bring  them  into  closer  harmony  with  present  opinions  of  citizens  con- 
cerning criminal  conduct,  strengthening  penalties  and  enforcement  procedures 
for  offenses  that  endanger  human  lives  and  eliminating  prohibitions  against 
actions  not  in  fact  injurious  to  society.  Making  mere  possession  of  marijuana  not 
involving  traffic  or  transfers  to  minors  a  misdemeanor  rather  than  a  felony  is 
certainly  in  line  with  this  view.  It  may  be  the  v\'iser  course  to  eliminate  pos- 
session, as  such,  of  small  quantities  of  marijuana  from  the  list  of  federal, 
offenses. 

On  handguns,  the  CED  statement  takes  a  very  strong  position.  Rifles  and 
shotguns  are  specifically  excluded  from  the  recommendations.  But  private  owner- 
ship of  handguns  should  be  forbidden,  except  for  truly  antique  weapons.  Hand- 
guns should  be  owned  exclusively  by  state  and  national  governments,  and  issued 
on  a  returnable  basis  to  security  forces  and  to  other  authorized  personnel  on  a 
carefully  restricted  basis.  Compensation  should  be  paid  to  present  owners  who 
turn  in  their  handguns.  Manufacture,  importation,  and  distribution  of  hand- 
guns and  the  parts  and  ammunition  for  them  should  be  under  complete  federal 
control.  Handguns  were  used  in  9,000  criminal  homicides  in  1971,  with  nearly 
100  police  oflicers  as  victims.  This  slaughter  must  be  checked,  and  government 
ownership  of  handguns  appears  to  be  a  better  hope  than  any  licensing  system 
yet  devised. 

The  CED  statement  makes  no  objection  to  the  major  statutory  extensions  of 
federal  criminal  jurisdiction  in  recent  years.  There  is,  therefore,  an  implied 
approval.  There  is  a  favorable  reference  to  the  Congressional  action  making 
illicit  organized  gambling  a  federal  offense.  In  my  personal  view,  this  is  a  great 
step  forward,  and  your  Committee  deserves  full  credit  for  it.  As  the  CED  state- 
ment points  out.  there  is  no  serious  doubt  that  organized  gambling  activity  is 
one  of  the  chief  sources — if  not  the  chief  source — of  illicit  and  untaxed  reve- 
nues for  the  organized  crime  syndicates  in  this  country. 

The  expansion  of  federal  police  powers  is  clearly  ligitimate  and  highly  de- 
sirable in  fields  such  as  hijacking,  security  thefts,  credit  card  frauds,  disposal  of 
stolen  property,  and  other  offenses  presumed  to  involve  interstate  or  foreign 
commerce  or  that  impinge  in  any  way  upon  areas  of  federal  authority. 

Although  the  CED  statement  did  not  deal  directly  with  the  provisions  of  the 
Federal  Criminal  Code,  it  did  take  positions  that  coincide  in  principle  with  .'■sev- 
eral of  the  proposed  changes  now  under  consideration.  For  example,  greater  care 
and  closer  uniformity  in  imposing  sentences  is  strongly  urged,  ilore  systematic 
and  simpler  classification  of  sentencing  categories  conforms  with  that  posi- 
tion, as  do  improvements  in  the  provision  of  pre-sentence  reports  on  individual 
offenders. 

The  pending  changes  in  probation  and  parole  arrangements  are  also  In  gen- 
eral agreement  with  CED  recommendations.  About  four  times  as  many  persons 
are  imder  probationary  or  parole  supervision  today  than  are  held  in  prisons, 
making  the  conditions  surrounding  sentencing  procedures  and  the  terms  of 
sentences  handed  down  matters  of  prime  importance.  Failure  to  require  main- 
tenance of  minimum  administrative  standards  seems  regretable.  therefore.  A 
maximum  limitation  should  be  set,  for  example,  on  the  number  of  proliationers  or 
parolees  to  he  supervised  by  each  federal  officer — in  line  with  the  widely  recog- 
nized understanding  that  this  limit  should  not  exceed  30  or  8.3  porsons.  Fur- 
ther, the  organization  and  conduct  of  parole  boards,  together  with  the  guide- 
lines and  conditions  governing  paroles,  are  proper  subjects  for  statutory  re- 
visions. 
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The  CED  statement  expressed  grave  coucern  over  evidence  being  brought  to 
light  of  widespread  corruption  of  police  and  other  law  enforcement  officials  not 
only  in  respect  to  illicit  organized  gambling  but  extending  to  the  traffic  in 
heroin  and  other  hard  drugs.  It  is  my  view  that  Congress  is  to  be  highly  com- 
mended for  making  the  bribery  of  state  and  local  officials  a  federal  crime  under 
certain  conditions,  and  that  this  provision  should  be  extended  as  broadly  as 
possible.  No  greater  threat  to  the  future  of  American  society  than  this  cor- 
ruption of  public  officials  comes  to  my  mind. 

Although  many  of  the  CED  recommendations  may  be  somewhat  beyond  the 
scope  of  this  hearing,  I  trust  that  I  may  be  pardoned  for  calling  attention  to 
several  basic  propositions  advanced  in  that  policy  .statement : 

1.  Every  aspect  of  the  American  "non-system"  of  criminal  justice,  particularly 
at  state  and  local  levels,  is  in  need  of  dra.stic  reform.  This  goes  far  beyond  the 
criminal  code.s,  as  such,  to  the  quality  of  management  of  the  nation's  32,000  police 
for'  es.  the  congestion  in  the  courts,  the  weaknesses  and  overstaffing  in  prosecu- 
tors" offices,  and  the  nature  of  correctional  efforts. 

2.  Piecemeal  improvements  in  one  or  another  of  these  vital  areas  will  not  do 
the  job.  To  quote  from  the  policy  statement :  "More  arrests  create  complications 
where  jails  are  overcrowded  and  courts  are  clogged  with  long-standing  unsettled 
eases.  More  judges  and  prosecuting  attorneys  avail  little  while  correctional 
institutions  have  no  room  for  those  convicted  and  sentenced.  Doubling  the  num- 
ber of  prison  cells  of  the  kind  now  in  use  is  a  dubious  expedient  when  two-thirds 
of  those  released  return  within  a  few  mouths,  convicted  of  new  crimes.  A  total, 
all-embracing  '.systems'  overhaul  of  the  present  'non-system'  of  criminal  justice  is 
an  absolute  necessity." 

3.  The  states  have  a  primary  responsibility  in  all  these  matters,  and  they 
should  not  continue  to  depend  upon  the  fragmented  and  weakly  managed  patterns 
of  local  government  prevailing  in  most  areas  either  for  the  maintenance  of  court 
sy.stems,  or  the  prosecution  of  offenses  against  .state  laws,  or  confinement  and 
supervision  of  persons  convicted.  These  are  all,  properly  speaking,  state  func- 
tions. CED's  statement  recommends  expansion  of  state  police  forces  and  their 
roles,  but  would  leave  local  forces  intact — although  federal  financial  support 
would  be  conditioned  upon  establishment  and  maintenance  of  high  professional 
and  organizational  standards. 

4.  The  Trustees  of  CED  are  always  reluctant  to  propose  creation  of  any  new 
federal  agency,  but  the  extent  of  the  present  emergency  is  such  that  they  con- 
cluded, after  examining  every  conceivalble  alternative,  that  in  this  case  it  must  be 
-done.  They  recommend  creation  of  "a  Federal  Authority  to  Ensure  Justice"  to 
take  an  umbrella  or  overall  view  of  the  entire  national  situation  in  respect  to 
criminal  justice,  to  provide  up  to  half  of  all  state  expenditures  and  all  costs  of 
local  police  forces  subject  to  conformance  with  minimum  prescribed  standards, 
and  to  manage  directly  certain  functions  such  as  the  collection  and  analysis  of 
statistical  data,  the  provision  of  educational  and  training  facilities,  and  research 
in  depth  by  contract  or  other  means.  This  proposal  is  outlined  in  greater  detail, 
of  course,  in  the  policy  statement. 

May  I  express,  again,  my  gratitude  for  this  opportunity  to  review  CED's  major 
Ijroposals  in  this  field,  and  to  express  an  occasional  opinion  in  the  extremely 
vital  work  that  now  engages  this  Committee. 


Federal  Public  Defender, 
Central  District  of  California, 
Los  Angeles,  Calif.,  March  27,  1972. 
Mr.  Robert  H.  Joost, 

Asslstatit  Counsel.  Senate  Judiciary  Committee,  Subcommittee  on  Criminal  Laws 
and  Procedures,  Washhigton,  D.C. 
Dear  Mb.  Joost  :  Thank  you  for  your  kind  invitation  to  comment  on  the  Pro- 
posed New  Fedei'al  Criminal  Code.  There  has  been  some  attempt  to  date  to 
channel  individual  Federal  Public  Defender  views  to  the  NLADA :  however,  it 
was  the  hope  of  several  of  us  that  we  might  be  able  to  prepare  a  statement  repre- 
senting a  Federal  Public  Defender  consensus.  Unfortunately,  time  and  operational 
consideration  simply  have  not  given  us  that  opportunity  yet. 

The  most  recent  information  I've  received  is  that  the  current  hearings  are 
intendei  to  cover  general  policy  considerations  and  that  further  hearings  will  be 
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required.  Can  you  give  me  any  idea  of  tlie  Committee's  timetable?  The  establish- 
ment of  an  honest  deadline  might  impel  some  of  my  colleagues  to  start  burning 
the  midnight  oil. 

It  might  be  useful  to  summarize  my  feelings  on  some  of  the  major  policy 
provisions. 

Piggybacking:  (Section  201b)  A  federal  judicial  sanction  is  required  to  termi- 
nate federal  prosecution  where  the  offense  primarily  affects  state,  local  or  foreign 
interests  and  local  law  enforcement  is  intent  on  proceeding. 

Civil  Rights:  (1.501  &  1502)  The  new  section  should  be  supported  and  updated 
in  line  with  the  suggestions  in  the  Comment. 

Firearms:  I  strongly  support  the  recommendations  of  the  Commission  to  ban 
the  production  and  possession  of  and  traiBcking  in  handguns  (with  the  exceptions 
noted),  and  the  required  registration  of  all  firearms. 

Drugs:  Public  Law  91-513  should  be  assimilated  into  the  new  code,  with  tfie 
adoption  of  lower  penalties  suggested  in  the  provision's  final  draft. 

Death  Penalty:  (3601)  I  urge  the  complete  abolition  of  the  death  penalty. 

Reduction  of  Class  of  Offense:  (3001)  While  I  disapprove  giving  the  Court  the 
power  to  reduce  the  class  of  offense  as  some  Commission  members  suggested  I 
urge  that  the  prosecution  be  given  the  power  to  reduce  the  class  of  the  offense, 
based  on  "the  nature  and  circumstances  of  the  offense"  and  the  "history  of  the 
defendant."  This  is  particularly  desirable  for  plea  bargaining  and  dispositional 
purposes,  particularly  since  the  Code  has  less  flexibility  than  the  present  criminal 
code  in  finding  included  offenses  of  a  lesser  nature  upon  which  a  disposition  might 
be  hinged. 

Imprisonment:  [Minimum  Term,  3201(3)]  The  Parole  Board  alone  should  be 
given  the  power  to  set  the  minimum  term  and  the  parole  eligibility  dates ;  the 
Court  should  be  limited  to  setting  outside  maximum  sentences. 

Appellate  Revieiv  of  Sentences:  (28  U.S.C.  1291)  I  support  a  limited  appellate 
review  of  sentencing,  e.g.  an  appellate  review  of  a  motion  to  decrease  in  felony 
cases  where  incarceration  exceeds  half  the  maximum  term  possible. 

I  hope  to  hear  from  you  shortly  on  the  Committee's  timetable  and  hope  that  the 
Federal  Public  Defenders  can  play  some  role  in  the  culmination  of  this  bene- 
ficial project. 

Sincerely, 

John  K.  Van  De  Kamp. 
Federal  Public  Defender. 


Staff  StJEVEY,  Committee  on  the  Judiciaey.  Subcommittee  on  Criminal  Law 
AND  Procedures,  U.S.  Senate 

comments  on  proposals  to  make  certain  anti-trust  violations  class  c 

felonies 

On  May  23.  1972.  Mr.  Ralph  Nader  testified  before  the  Subcommittee  on 
Criminal  Laws  and  Procedures  and  advocated  that  certain  antitrust  violations  be 
punishable  as  Class  C  felonies  under  the  penalty  structure  of  the  proposed  reform 
federal  criminal  code. 

To  obtain  a  variety  of  expert  opinion  on  Mr.  Nader's  proposal,  the  following 
letter  was  sent  to  176  law  school  professors  specializing  in  the  antitrust  area : 

"The  Subcommittee  on  Criminal  Laws  and  Procedures  is  considering  a  revi- 
sion on  the  criminal  law  of  the  Federal  government.  Our  'work  basis'  is  a  pro- 
posed new  Federal  Criminal  Code  prepared  by  the  National  Commission  on 
Reform  of  Federal  Criminal  Laws. 

"The  Commission  recommended,  among  other  things,  that  major  criminal 
offenses  now  found  in  other  Titles  of  the  United  States  Code  be  transferred  to 
Title  18  to  become  part  of  the  Criminal  Code.  Thus,  income  tax  evasion,  securities 
violations  and  banking  violations  would  become  part  of  Title  18  under  the 
proposed  Draft. 

"The  Commission  did  not  include  anti-trust  crimes  in  this  category.  However, 
in  hearings  this  week.  Mr.  Ralph  Naner  testified  thDt : 

"  'Most  importantly,  anti-trust  crime  must  be  brought  within  the  purview  of 
the  proposed  revisions  to  Title  IS.  Given  the  prevalence  and  costs  of  antltr'T^t 
illegality,  it  should  be  a  Class  C  felony,  thereby  involking  related  sections  of  the 
Code  .  .  .  For  those  who  presently  scoff  at  anti-trust  crimes  as  merely  a  misde- 
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meanor,    this    incorporation    would    properly    stress    the    seriousness    of    such 
offenses  .  .  .' 

"Nader  proposed  that  conduct  which  now  constitutes  a  'per  se'  violation  of  tlie 
Sherman  Act  (price-fixing,  etc.)  should  he  incorporated  by  reference,  or  the 
case  law  codified,  as  the  new  anti-trust  felony. 

"As  a  professor  who  teaches  anti-trust  law,  your  opinion  on  this  suggestion 
would  be  of  real  value  to  the  Subcommittee.  Moreover,  if  you  agree  with  the 
position  advanced  by  Mr.  Nader,  you  could  be  of  great  assistance  to  the  Congress 
if  you  could  draft  a  proposed  section.  I  assure  you  that  such  a  draft  would  be 
given  the  closest  possible  attention  by  the  Subcommittee. 

"Enclosed  is  a  copy  of  the  complete  Draft  prepared  by  the  National  Commis- 
sion, which  was  included  in  our  first  day  of  hearings.  If  you  have  any  questions 
or  other  comments  on  the  Code,  please  feel  free  to  contact  the  Chief  Counsel  of 
the  Subcommittee,  Mr.   G.   Robert  Blakey  at  Area   Code  202/225-3281." 

The  response  to  the  survey,  while  not  as  large  as  it  might  have  been,  did  provide 
a  great  deal  of  informed  commentary  that  may  be  of  assistance  in  the  processing 
of  the  Commission's  recommendation. 

Most  of  the  replies  expressed  agreement  that  anti-trust  laws  should  be  made 
more  effective,  but  indicated  that  there  were  serious  difficulties  with  Mr.  Nader's 
approach  to  the  problem.  Professor  Dennis  L.  Rouseau  of  Loyola  University  bas- 
ically shared  Mr.  Nader's  views.  Other  professors  offered  the  objections  which 
follow. 

The  most  common  objection  was  that  the  imposition  of  criminal  penalties  would 
result  at  most  in  marginal  increase  in  prosecutions  and  deterrence.  Indeed,  sev- 
eral of  the  professors  doubted  that  more  severe  penalties  would  be  imposed  be- 
cause, as  Professor  Lino  A.  Graglia,  University  of  Texas  at  Austin,  stated, 
"present  penalties  are  virtually  never  fully  imposed."  Professor  Charles  A,  Sulli- 
van of  the  University  of  South  Carolina  elaborated  on  this  point : 

"First,  I  would  like  to  take  issue  with  the  apparent  rationale  that  such  a' 
change  would  significantly  contribute  to  deterrence  of  antitrust  violations.  The 
present  misdemeanor  penalties,  including  a  $50,000  fine  and  up  to  one  year  im- 
prisonment, are,  when  coupled  with  the  possibility  of  civil  liability  at  a  penal 
treble  damage  rate,  significant  disincentives  to  violation.  Whatever  added  de- 
terrence might  result  from  making  certain  violations  Class  C  felonies  would 
surely  be  marginal.  It  is,  of  course,  true  that  even  a  marginal  increment  to  de- 
terrence may  be  desirable  if  it  can  be  purchased  at  an  acceptable  cost.  However, 
in  my  view  the  costs  of  this  proposal  are  much  too  high  to  justify  the  slight  ad- 
vantage to  be  gained." 

Professor  George  J.  Alexander  of  the  University  of  Santa  Clara  extended  the 
notion  further  and  suggested  that  more  stringent  penalties  would  be  even  more 
rarely  invoked  than  present  penalties.  The  reason  for  this  was  pointed  out  by 
Professor  Alfred  P.  Rubin  of  the  University  of  Oregon  who  suggested  that  many 
public  officials  do  not  feel  the  nature  of  the  offense  merits  criminal  penalties. 
Professor  Rubin  stated : 

"...  I  suspect  the  problem  with  regard  to  the  enforcement  of  criminal  sanc- 
tions with  regard  to  the  antitrust  laws  has  not  been  the  absence  of  sufficiently 
stiff  penalties,  but  the  feeling  of  judges  and  the  responsible  officials  of  the  Justice 
Department  that  criminal  penalties  ought  not  to  be  enforced.  I  wonder  if  a 
better  approach  to  the  whole  problem  might  not  be  legislation  to  amend  the  secu- 
rities laws  to  forbid  any  company  to  pay  any  compensation  to  a  person  who  within 
five  years  preceeding  has  been  a  member  of  the  Board  of  Directors,  President, 
Executive  Vice  President  or  General  Counsel  of  any  enterprise  found  guilty 
of  violating  Section  1  or  2  of  the  Sherman  Act." 

Harvard  Law  School  professor  Donald  F.  Turner's  letter  links  together  the  two 
most  predominant  objections  to  the  Nader  proposal :  that  the  effect  would  be  min- 
imal, and  that  there  would  be  an  insuperable  definition  problem.  Professor  Tur- 
ner wrote : 

"As  is  well  known,  jail  sentences  for  antitrust  offenders  have  been  few  and  far 
between,  even  in  cases  where  guilt  is  reasonably  clear.  Perhaps  the  fact  that  anti- 
trust offenses  have  been  classed  as  misdemeanors  rather  than  as  felonies  has 
played  a  significant  role,  but  I  suspect  that  there  have  been  other  reasons  that 
have  been  as  important  if  not  dominant.  Typically,  price-fixing,  which  is  by  all 
odds  the  most  common  per  se  violation,  is  indulged  in  by  industries  in  various 
stages  of  distress.  And  while  the  individual  participants  may  stand  to  gain  per- 
sonally, directly  or  indirectly,  they  act  not  only  for  their  own  interests  but  also 
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for  the  interests  of  all  those  associated  with  the  companies  in  which  they  work — 
an  aspect  which  distinguishes  the  conduct  from  such  other  offenses  as  income  tax 
evasion,  embezzlement  and  the  like.  However  unacceptable  we  may  think  their 
behavior  to  be,  and  however  they  may  know  that  it  is  unlawful,  they  often  deeply 
believe  in  the  reasonableness  of  their  actions.  The  short  of  it  is,  I  suspect,  that 
most  judges  have  not  deemed  such  behavior  to  be  the  kind  of  conduct  that  war- 
rants sending  a  man  to  jail,  and  have  even  been  rather  uneasy  about  the  use  of 
criminal  sanctions  in  the  antitrust  area  at  all." 

Several  other  professors  discussed  this  position.  The  following  quotations  are 
illustrative : 

Professor  Richard  C  Wydick  of  the  University  of  California  at  Davis  wrote : 

"In  Papachriston  v.  City  of  Jacksonville,  405  U.S.  156  (1972),  a  criminal 
statute  was  struck  down  as  unconstitutionally  vague ;  writing  for  a  unanimous 
Court.  Mr.  .Justice  Douglas  said  : 

"  'Living  under  a  rule  of  law  entails  various  supposition,  one  of  which  is  that 
"All  (persons)  are  entitled  to  be  informed  as  to  what  the  State  commands  or 
forbids.'  " 

"This  requirement  of  reasonable  specificity  in  criminal  statutes  is  not  easy  to 
meet  when  the  subject  of  regulation  is  economic  behavior.  (The  criminal  aspect 
of  §  1  of  the  Sherman  Act  has  withstood  challenge  on  grounds  of  unconstitutional 
vagueness.  Xa.sii  v.  United  States.  229  U.S.  373  (191.3),  but  obviously  the  consti- 
tutional minimum  is  not  necessarily  the  most  preferable  guideline  to  follow  in  de- 
vising new  legislation.)  As  has  been  noted  by  Professor  Sanford  Kadish,  the  prob- 
lem is  not  merely  one  of  draftsmanship.  Quoting  Thurmond  Arnold,  he  wrote : 

"  '[A]ntitrust  policy  touches  fields  and  boundaries  which  recede  as  you  approach 
them  and  disappear  each  time  you  try  to  stake  them  out.'  The  reason  for  this 
arises  from  several  source.s.  Fii'st,  the  economic  policy  is  itself  unclear,  consti- 
tuting largely  a  vague  aspiration  for  a  proper  balance  among  competing  economic 
goals.  Second,  illegality  must  turn  on  judgments  that  are  essentially  evaluative 
in  character,  rather  than  upon  purely  factual  determinations.  Third,  the  inevita- 
ble development  of  novel  circumstances  and  arrangements  in  the  dynamic  areas 
under  regulation  would  soon  make  precise  formulations  obsolete,  even  to  the  lim- 
ited extent  they  proved  feasible." 

Professor  William  F.  Baxter  of  Stanford  Law  School  wrote  : 

"A  wide  variety  of  per  se  offenses  have  been  announced  by  the  courts  in  recent 
years.  What  the  court  and  many  commentators,  particularly  including  Mr.  Nader 
to  whose  observations  you  refer,  do  not  seem  to  realize  is  that  the  mere  use  of  the 
term  prr  ■':<■  does  not  itself  afford  any  clarity.  As  to  the  great  majority  of  per  se 
offenses,  it  continues  to  be  impossible  to  state  objective  criteria  describing  the 
conduct  which  is  said  to  be  illegal  per  se.  A  good  example  is  the  area  of  "boycotts" 
which  are  said  to  be  illegal  per  se.  Attaching  the  per  se  label  did  nothing  to  clarify 
the  earlier  law  because  it  continues  to  be  impossible  to  state  with  any  precision 
when  a  refusal-to-deal  by  a  set  of  persons  constitutes  a  boycott.  I  could  list  a 
variety  of  similar  examples  in  which  the  predictability  the  court  intended  to  af- 
ford by  its  announcements  of  rules  amounts  to  nothing  but  an  illusion  and  a  trap 
for  the  unsophisticated." 

Professor  William  Tucker,  Dean  of  Cornell  Law  School  also  stated  the  argu- 
ments of  minimal  effect  and  vagueness  of  definitions. 

It  was  also  suggested  by  some  that  such  a  change  would  have  a  "distorting 
effect"  on  the  law. 

Professor  Sullivan  observed : 

"My  opposition  to  increased  criminal  penalties  for  antitrust  violations  are 
based  on  two  distinct  but  related  points:  (1)  the  high  potential  for  unfairness 
when  a  person  may  be  tried  for  an  offense  whose  elements  may  be  unclear;  and 
(2)  the  possible  distorting  effects  on  the  development  of  a  rational  body  of  anti- 
tiitst  law  of  raising  legal  issues  in  the  context  of  a  criminal  prosecution.  Both 
points  deserve  .some  elaboration. 

"Even  if  one  rejects  the  notion  of  being  too  tender  with  potential  defendants 
.  (perhaps  on  the  ground  that  he  who  walks  too  close  to  a  line  has  assumed  the 
risk  of  taking  a  false  step  over  it),  there  remains  a  serious  objection  to  making 
antitrust  criminal  penalties  more  severe,  and  that  is  the  possible  disruptive 
effects  on  the  development  of  antitrust  doctrine.  Consider,  for  example,  the 
Supreme  (!ourt's  relatively  recent  decision  in  United  States  v.  Arnold,  ScJiwinn 
&  Co.,  388  U.S.  305  (1967).  The  Court  there  apparently  established  a  new  anti- 
trust per  se  violation :  contracts  restraining  the  alienation  of  goods  sold  by  a 
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manufacturer  to  a  distributor.  However,  the  Court  drew  a  distinction  between 
goods  tsuld  and  goods  on  consignment  to  a  disti'ibutor ;  presumably  with  respect 
to  the  latter  tlie  rule  of  reason  still  applies  in  testing  illegality.  Without  arguing 
the  merits  of  the  iivhiciim  per  se  rule  as  to  goods  sold,  it  is  obvious  that  the  im- 
plications of  that  decision  will  depend  very  much  on  where  future  courts  draw 
the  line  between  'sale'  and  'consignment.'  Insofar  as  the  issue  might  arise  in  the 
context  of  a  criminal  prosecution  for  a  Class  C  felony,  the  tendency  will  almost 
certainly  be  to  construe  the  act  in  favor  of  the  defendant,  i.e.,  as  a  "consignment.' 
No  one  wants  to  jail  a  businessman  for  up  to  7  years  because  an  arrangement 
his  lawyer  structured  as  a  'consignment'  was  'really'  a  'sale' !  If  such  a  result 
occurs  in  this  or  similar  cases,  the  imposition  of  a  felony  sanction  for  antitrust 
violation  could  in  fact  have  the  effect  of  reducing  the  overall  effectiveness  of  anti- 
trust law  by  cutting  back  on  the  per  se  rules  in  both  criminal  and  civil  cases. 

•■Admittedly,  some  of  the  arguments  made  here  would  suggest  doing  away  en- 
tirely with  the  criminal  penalties,  a  position  I  am  reasoning  set  forth  above  has 
particular  import  for  the  present  proposal.  First  is  simply  the  problem  of  prose- 
cutorial discretion.  The  vaguer  the  crime,  the  more  one  must  leave  questions  of 
enforcement  to  the  Department  of  Justice  instead  of  the  courts.  While  this  may 
be  necessary  to  some  minimal  extent  to  achieve  the  ends  of  the  antitrust  laws,  the 
consequences  of  prosecutorial  discretion  ought  not  to  be  expanded  by  upgrading 
the  applicable  penalties  absent  a  compelling  showing  of  need.  Secondly,  the  dis- 
ruptive effects  of  deciding  antitrust  issues  in  the  context  of  criminal  trials  have 
been  minimal  up  to  now,  perhaps  because  the  relative  non-seriousness  of  the 
crime  leads  to  pleas  of  guilty  or  nolo  contendere  in  many  instances.  However,  as 
the  stakes  rise  for  the  defendant  by  increasing  the  penalties  to  which  he  is  sub- 
ject, there  may  be  more  litigation  on  the  question  of  guilt  or  innocence,  neces- 
sarily involving  substantive  antitrust  law,  with  the  potentially  harmful  effects 
sketched  above." 

Professor  Baxter  stated : 

"In  my  judgment  .  .  .  (raising  anti-trust  offenses  to  felony  level)  would  be 
very  unwise  and  would  produce  a  variety  of  unwanted  consequences.  First, 
concern  over  problems  of  'fair  notice'  and  'clear  warning'  quite  properly  induce- 
the  courts  to  construe  rather  strictly  statutes  creating  serious  crimes.  And  where 
such  criminal  provisions  closely  parallel  material.  Accordingly,  if  criminal  codi- 
fication is  to  be  attempted  at  all  it  should  be  done  in  terms  quite  deliberately 
different  from  the  words  now  used  in  the  antitrust  statutes." 

Intermingled  with  these  three  major  objections  are  others  which  were  not 
always  presented  as  separate,  distinct  points.  Some  such  objections  are  that  the 
nature  of  the  activity  is  not  necessarily  objectionable  enough  to  be  classified  as  a 
felony,  that  such  alterations  would  in  effect  subvert  competitiveness  and  are 
'"economically  absurd",  would  increase  proseciatorial  discretion  and  would  deprive 
the  courts  of  discretion. 

Several  professors  made  suggestions  for  writing,  but  limiting  a  criminal 
statute  in  this  area,  assuming  one  should  be  written. 

Professor  White  of  the  University  of  Houston  wrote  : 

"My  disagreement  rests  on  the  conviction  that  what  facts  constitute  a  'per  se' 
violation  in  any  one  of  the  announced  'per  se'  categories  are  not  clear,  and 
stabilized.  For  the  crime,  I  would  change  the  term  misdemeanor  to  Class  C 
felony  and  revise  otherwise  to  require  the  traditional  criminal  intent.  While  the 
crime  is  technically  malum  prohibitum,  in  practice  we  have  required  a  tradi- 
tional criminal  intent.  We  should  revise  to  conform  to  that  reality  ;  violations 
not  disclosing  the  necessary  criminal  intejit  would  be  subject  to  injunction  and 
all  violations  would  give  rise  to  treble  damage  actions." 

Profe.ssor  Baxter  wrote : 

"I  can  think  of  only  two  sets  of  conduct  where  the  rules  are  clear  enough  to 
make  codification  in  Title  18  a  tenable  proposition.  The  two  areas  are:  (1) 
agreements  among  present  horizontal  competitors  that  transactions  will  not  be 
conducted  by  them  at  prices  below  an  agreed  minimimi  price;  and  (2)  agree- 
ments among  present  or  potential  horizontal  competitors  that  each  will  refrain 
from  engaging  in  competition  in  a  geographical  area  which  is  recognized  as  the 
allocated  territory  of  another  contracting  party." 

Professor  Turner  wrote : 

"I  have  a  coiiple  of  additional  comments  regarding  the  proposal.  First.  I 
would  be  inclined  to  limit  it  to  horizontal  price-fixing  and  its  equivalent,  market 


3424 

^allocation  agreements.  As  I  indicated,  these  are  the  most  serious  offenses,  in 
terms  both  of  frequency  and  impact.  Vertical  minimum  resale  price  maintenance 
is  also  common  and  costly,  but  it  seems  a  little  odd  to  call  conduct  that  is  law- 
ful where  a  state  fair  trade  law  is  in  effect,  a  felony  where  one  is  not.  Second, 
since  even  'price-fixing'  is  a  term  of  somewhat  uncertain  meaning  in  such  con- 
texts as  information  exchange  agreements,  I  would  be  inclined  to  limit  the 
proposal  of  'willful'  violations." 

Professor  Graglia  agreed  that  such  a  statute  be  limited  to  horizontal  price- 
fixing. 

Several  professors  also  made  suggestions  for  other  measure.s — in  lieu  of  Mr. 
Nader's  suggestions — to  reach  the  same  goals  of  anti-trust  enforcement.  Follow- 
ing are  those  suggestions. 

Professor  Carl  H.  Fulda  of  the  University  of  Texas  at  Austin  : 

"It  seems  to  me  that  before  the  Congress  raises  the  prison  penalty,  it  would 
be  more  effective  if  the  Department  of  Justice  would  ask  for  imprisonment  in 
more  cases  and  if  Judges  would  impose  the  present  maximum  of  one  year." 

Professor  Bowman  of  Yale  Law  School : 

"More  generally,  even  for  clear  and  unequivocal  Sherman  Act  violations — 
cartel-like  activity  among  competitor.s — I  strongly  favor  higher  fines  as  recom- 
mended by  the  Stigler  Committee  Report.  Making  felons  out  of  price  fixers  would 
perhaps  have  some  marginal  effect  on  a  handful  of  commercial  scoundrels,  but 
it  seems  to  me  that  Ralph  Nader  again  shows  his  penchant  for  recommending 
cannons  to  kill  mosquitos !" 

Professor  Graglia : 

"Beyond  this,  and  much  more  importantly,  if  we  are  serious  about  maintaining 
competition  as  a  control  of  economic  power — and  I  am  sure  we  should  be — what 
we  really  need  is  an  anti-oligopoly  statute  such  as  that  proposed  by  the  Neal 
Committee  and  a  statute  barring  large  conglomerate  mergers." 

Professor  Turner : 

"Thus,  while  I  believe  Mr.  Nader's  proposal  is  entitled  to  serious  consider- 
ation, my  own  preferance  would  tend  to  be  to  look  to  other  devices  for  increasing 
the  deterrent  to  price-fixing.  The  most  obvious  general  alternative  is  to  increase 
the  monetary  costs  of  price-fixing  to  the  point  that  it  no  longer  becomes  rational 
to  attempt  it.  At  present,  the  maximum  fines  provided  for  antitrust  criminal 
violations  are  ridiculously  inadequate  as  applied  to  corporations,  and  private 
plaintiffs  face  difficult  problems  in  proving  damages. 

"Price-fixing  might  well  be  made  too  costly  to  be  worth  trying  if  the  minimum 
fine  in  a  government  proceeding  (criminal  or  civil)  was  set  at,  say,  twenty-five 
percent  of  gross  revenues  from  the  sale  of  the  product  in  question  during  the 
period  of  the  conspiracy  ;  or  if,  in  the  alternative,  damages  in  any  private  action 
were  presumed  to  be  at  least  ten  percent  of  the  price  charged,  such  damages 
to  be  trebled.  Success  in  private  actions  might  also  be  facilitated  by  making  a 
nolo  contendere  plea  prima  facie  evidence  of  liability  in  any  subsequent  private 
action,  as  the  Department  of  Justice  has  recommended  in  the  past.  I  assei't  no 
magic  in  the  suggested  minimum  fine  or  damage  figures ;  and  the  minimal  recov- 
eries in  government  and  private  actions  might  be  coordinated  in  other  ways. 

"Of  course  such  suggestions  are  not  within  the  ambit  of  your  present  consider- 
ations. But  if  one  is  serious  about  increasing  the  deterrents  to  price-fixing,  I 
consider  them  to  be  a  more  promising  approach  than  simply  denominating  as  a 
felony  what  until  now  has  been  classed  as  a  misdemeanor." 

Several  professors  submitted  some  form  of  a  draft  statute.  Professor  Rubin 
-wrote  as  follows : 

"I  suggest  the  following  language : 

"  '1.  A  person  is  guilty  of  a  Class  C  felony  who  : 

"  '(a)  participates  in  the  carrying  out  of  a  contract,  combination  or  con- 
spiracy in  restraint  of  trade  or  commerce  among  the  several  states,  or  with 
foreign  nations,  having  reason  to  believe  that  his  activities  are  part  of  the 
formation  or  carrying  out  of  such  a  contract,  combination  or  conspiracy. 

"  '(b)  monopolizes,  attempts  to  monopolize,  or  combines  or  conspires  with 
any  other  person  or  persons,  to  monopolize  any  part  of  the  trade  or  com- 
merce among  the  several  states,  or  with  foreign  nations. 

"  '2.  For  purposes  of  paragraph  one  of  this  section  a  person  employed  to  give 
advice  concerning  the  legal  implications  of  business  practices  and  those  persons 
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relying  on  him  for  advice  shall  be  presumed  to  have  reason  to  believe  their  activi- 
ties are  part  of  the  formation  or  carrying  out  of  a  proscribed  contract,  combina- 
tion or  conspiracy  when  they  are  unable  to  establish  a  reasonable  distinction  be- 
tween the  foreseeable  result  of  their  activities  and  business  practices  that  have 
been  held  to  be  per  se  illegal  by  the  United  States  Supreme  Court  under  a  decision 
announced  prior  to  the  activities  in  question.' 

"Comment :  The  effect  of  this  provision  is  to  shift  the  burden  of  testing  the  con- 
tinued illegality  of  activities  once  classified  per  se  violations  of  the  Sherman  Act 
from  businessmen  and  the  courts  to  the  legislature.  We  concur  with  Learned 
Hand's  dictum  that  no  monopolist  monopolizes  imconscious  of  what  he  is  doing. 
U.S.  V.  ALCOA,  2  Cir.,  148  F.  2d  416  at  432.  Therefore,  the  'reasonable  belief  test 
undor  l.a  above  has  no  place  in  l.b. 

"Reasons:  Basically,  I  see  no  reason  to  distinguish  in  legal  result  between 
violations  of  usury,  securities  and  banking  laws  on  the  one  hand  and  clear  viola- 
tions of  the  antitrust  laws  on  the  other.  Sections  1771-1773  of  the  proposed  new 
code  make  the  first  set  Class  C  felonies." 

Professor  Wydick  submitted  a  draft  statute  with  comments.  It  follows : 

"V. 
"a  proposed  solution 

"As  a  solution  to  the  deficiencies  of  the  present  approach,  Mr.  Nader  is  said  to 
have  testified  that  the  per  se  antitrust  violations  should  be  transformed  into 
Class  C  felonies  under  the  proposed  Federal  Criminal  Code ;  this  is  to  be  accom- 
plished by  some  process  of  incorporation  by  reference  or  codification  of  the  present 
case  law.^ 

"Integration  of  antitrust  into  the  proposed  Federal  Criminal  Code  would  indeed 
be  a  benefit,  but  the  integration  should  not  be  made  on  a  wholesale  basis.  Rather, 
an  attempt  should  be  made  to  reduce  to  clear  statutory  language  the  core  of  those 
few  of  the  per  se  offenses  v.hich  can  fairly "  be  defined  and  punished  as  Class  C 
felonies.  Use  of  this  approach  was  recommended  by  Professors  Carl  Kaysen  and 
Donald  F.  Turner  in  their  well-known  study  of  the  antitrust  laws  : 

"  'There  seems  little  doubt  that  the  deterrent  value  of  criminal  sanctions  in 
the  antitrust  laws  is  considerably  greater  than  that  measured  by  the  fines  im- 
posed or  by  the  remote  possibility  of  imprisonment.  Respectable  persons  do  not 
wish  to  be  charged  with  a  crime.  Criminal  sanctions,  therefore,  should  not 
lightly  be  tossed  aside.  Nevertheless,  the  values  underlying  the  long-honored 
•constitutional  prohibitions  of  undue  vagueness  in  criminal  statutes  should  not 
lightly  be  tossed  aside  either.  There  is  more  than  a  little  merit  in  the  complaint 
that  criminal  sanctions  are  inappropriate  for  those  areas  of  antitrust  law  where 
violations  depend  upon  essentially  economic  judgments  on  which  reasonable  Su- 
preme Court  justices  may  and  do  differ. 

"  'Criminal  sanctions  would  seem  to  be  appropriate  only  in  cases  where  con- 
duct may  be  unambiguously  denominated  bad.  This  would  include  cases  involv- 
ing specific  intent  to  indulge  in  bad  conduct,  and  cases  where  the  illegality  is  so 
well  settled  that  it  is  reasonable  to  impute  intent  to  the  conduct  itself.  Generally 
speaking,  criminal  sanctions  should  be  confined  to  such  per  .se  offenses  as  price- 
fixing,  group  boycotts,  predatory  practices,  attempts  to  monopolize,  and  the  like. 
The  list  of  criminal  offenses  should  be  spelled  out  as  such.'  * 

"VL 

"draft  statute 

"As  a  working  draft  of  a  statute  of  the  type  described  above,  I  propose  the 
following : 

"1.  Offense. — A  person  is  guilty  of  a  Class  C  felony  if  he  knowingly  agrees 
with  a  competitor : 

"(a)  To  fix  prices  or  divide  markets  for  any  goods,  services  or  intangible 
property  rights ;  or 


1  See  note  1,  supra.  Compare  the  list  of  quite  different  proposals  contained  in  tlie  Nader 
Renrirt  on  Antitrust  Enforcement,  xiipra.  pp.  3.S0-,S.5. 

-  S<ie  the  four  criteria  for  use  of  the  criminal  sanction,  page  9,  supra. 
8  Kavsen  &  Turner,  Antitrust  Policy,  256-7  (1959). 
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"(b)  To  refuse  to  deal  with  anotber  in  any  goods,  services  or  intangible 
property  rights. 
"2.  Definitions. — In  this  section : 

"(a)  'Fix  prices'  means  to  agree  on  any  monetary  or  other  term  on  which  the 
defendant  or  the  competitor,  or  both,  will  sell,  buy,  lease,  consign,  license  or 
trade  any  goods,  services  or  intangible  property  rights. 

"(b)  'Divide  markets'  means  to  agree  on  any  allocation  between  the  defendant 
and  the  competitor  of : 

"(i)  The  geographic  territories  in  which  either  or  both  will  deal;  or 
"(ii)  The  persons  with  whom  either  or  both  will  deal;  or 
"(iii)  The  types  of  goods,  services  or  intangible  property  rights  in  which 
either  or  both  will  deal. 
"3.  Defense. — It  is  a  defense  to  a  prosecution  under  this  section  that  the  defend- 
ant was  acting  within  the  scope  of  an  immunity  or  authority  granted  by  any 
statute  or  duly  promulgated  regulation  of  the  United  States. 

"4.  Jurisdiction. — There  is  federal  jurisdiction  over  an  offense  defined  in  this 
section  under  paragraph  (g)  of  section  201. 

"VII 

"comments  on  the  draft  statute 

"(a)  TJie  Offenses.— The  draft  statute  covers  the  core  of  the  three  per  se 
offenses  which  can  fairly  be  defined  and  punished  as  Class  C  felonies  under  the 
proposed  Code.  They  are :  horizontal  price  fixing,  horizontal  market  division, 
and  group  boycotts.  Other  offenses  which  have  earned  the  per  se  label  are  inten- 
tionally excluded;  the  per  se  label  does  not  necessarily  make  an  offense  for 
for  felon  punishment.  For  example,  tying  has  been  labeled  a  per  se  offense  for 
some  14  years.*  But  what  conduct  con^itutes  tying  remains  uncertain  and  subject 
to  honest  dispute,  even  among  members  of  the  Supreme  Court.'^  To  establish  the 
elements  of  an  unlawful  tying  arrangement  requires  economic  and  social  judg- 
ments to  be  made  *  to  a  degree  that  tying  is  best  left  to  civil  remedies  rather 
than  included  as  a  Class  C  felony. 

"(b)  The  Defense. — The  draft  statute  provides  a  defense  to  one  who  engages 
in  the  proscribed  conduct  under  an  authority  or  immunity  granted  by  the  federal 
government,'  as  interpreted  by  the  present  case  law.  The  Federal  Criminal  Code 
should  not  attempt  to  restate  or  redefine  the  various  areas  of  economic  endeavor 
which  are  wholly  or  partially  exempt  from  antitrust  regulation. 

"(c)  Jurisdiction. — As  at  present,  federal  jurisdiction  is  provided  in  cases 
where  the  conduct  affects  interstate  or  foreign  commerce. 

"(d)  Punishment  and.  Repeal  of  other  Statutes. — As  at  present,  a  maximum 
fine  of  fifty  thousand  dollars  should  he  provided  for  by  the  Sherman  Act."  but 
the  other  criminal  provisions  of  the  antitrust  laws  should  be  repealed,  leaving 
the  Federal  Criminal  Code  provision  as  the  only  criminal  antitrust  statute."" 

Richard  C.  Wydick. 
Acting  Professor  of  Law. 
TJniversity  of  California;  Davis^ 

June  15,  1972. 


*  Northern  Pacific  Rp.  Co.  v.   Vmted  States,  .S5fi  U.S.  1,  .'i    dOSS). 

B  Fortner  Enterprises.  Inc.  v.  United  Statet  Steel  Corp.,  .394  U.S.  49.'5  (1969).  Compare 
the  ma.iority  opinion  by  Mr.  Justice  Black  with  the  dissent  by  Mr.  Justice  White  and  Mr. 
Justice  Harlan. 

«  See  Northern  Pacific,  svpra,  .356  U.S.  at  .5-12. 

7  See,  for  example.  1.5  U.S.C.  §§17.  521-22  and  7  U.S.C.  §§291-92  (asricultural  and 
fisherman  co-operatives)  :  15  U.S.C.  §  17  and  29  U.S.C.  §§  52,  104  and  11.3(c)  (labor)  : 
46  U.S.C.  §§  S13a  and  814  (ocean  shipping)  ;  15  U.S.C.  §  640(b)  (small  business)  :  15 
U.S.C.  §§  61-65  (export  associntions). 

8  See  §  3301  of  the  proposed  Federal  Criminal  Code  which  provides  a  five  thousand 
dollar  fine  for  Class  C  felonies,  but  states  that  other  fine  limits  niay  be  set  elsewhere  in 
the  United  States  Code. 

"This  would  affect  the  followinsr  sections  of  Title  15;  1.  2.  3,  8.  13a.  20  and  24  As  for 
the  benefits  of  repealing  Robinson  Patman  Act  ^  3,  see  White  House  Task  Force  Report 
on  Antitrust  Policy,  part  4  (July  5,  1968). 


3427 

Excerpts  From  Jurisdiction  Over  Federal  Areas  Within  the  States 

kel'ort  of  the  interdepartmental  committee  for  the  study  of  jurisdiction 
over  federal  areas   within  the  states 

Ciiapter   V,   pp.   105-144    (1957) 
Crim inal  Jurisdiction 

Right  of  Defining  and  Punishing  for  Crimes  :  Exclusive  Federal  jurisdic- 
tion.— Areas  over  which  the  Federal  Government  has  acquired  exclusive  legisla- 
tive jurisdiction  are  subject  to  the  exclusive  criminal  jurisdiction  of  the  United 
States.  Bowen  v.  Johnston,  30G  U.S.  10  (1939)  ;  United  States  v.  Unzeuta,  281 
U.S.  138  (1930)  ;  United  States  v.  Watkins,  22  F.  2d  437  (N.D.  Cal.,  1927).'  That 
the  States  can  neither  define  nor  punish  for  crimes  in  such  areas  "  is  made  clear  in 
the  case  of  In  re  Ladd,  74  Fed.  31  (C.C.N.D.  Neb.,  1896),  p.  40)  : 

*  *  *  The  cession  of  jurisdiction  over  a  given  territory  takes  the  latter 
from  within,  and  places  it  without,  the  jurisdiction  of  the  ceding  sover- 
eignty. After  a  state  has  parted  with  its  political  jurisdiction  over  a  given 
tract  of  land,  it  cannot  be  said  that  acts  done  thereon  are  against  the  peace 
and  dignity  of  the  state,  or  are  violations  of  its  laws ;  and  the  state  certainly 
cannot  claim  jurisdiction  criminally  by  reason  of  acts  done  at  places  beyond, 
or  not  within,  its  territoral  jurisidiction,  unless  by  treaty  or  statute  it  may 
have  retained  jurisdiction  over  its  own  citizens,  and  even  then  the  jurisdic- 
tion is  only  over  the  person  as  a  citizen.  *  *  * 
The  criminal  jurisdiction  of  the  Federal  Government  extends  to  private  lands 
over  which  legislative  jurisdiction  has  been  vested  in  the  Government,  as  well  as 
to  federall.v  owned  lands.  United  States  v.  Unzeuta,  supra;  see  also  Petersen  v. 
Uiiitid  States,  191  F.  2d  154  ( C.  A.  9,  1951),  cert,  den.,  342  U.  S.  S85.''  Indeed,  the 
Federal  Government's  power  derived  from  exclusive  legislative  jurisdiction  over 
an  area  may  extend  beyond  the  boundaries  of  the  area,  as  may  be  necessary  to 
make   exercise   of   the   Government's  jurisdiction   effective ;    thus,   the   Federal 
Government  may  punish  a  person  not  in  the  exclusive  jurisdiction  area  for  con- 


^  Battle  V.  United  States,  209  U.S.  36  (1908)  ;  Ex  parte  Tatem,  23  Fed.  Cas.  708  No. 
13.7r>9  (E.  D.  Va.,  1877)  ;  Kelly  v.  United  States,  27  Fed.  61G  (C.  C.  D.  Me..  1885)  : 
United  States  v.  Tucker,  122  Fed.  518  (W.  D.  Ky.,  1903)  ;  United  States  v.  Holt,  168 
Fed.  141  (C.  C.  W.  D.  Wash.,  1909),  aff'd.,  sub  nom.  Holt  v.  United  States.  218  U.S.  245; 
Bon-en  v.  United  States,  134  F.  2d  845  (C.A.  5,  1943),  cert,  den.,  319  U.S.  764  ;  Mannix  v. 
United  States.  140  F.  2d  250  (C.A.  4,  1944)  ;  England  v.  United  States,  174  F.  2d  466  (C.A. 
5,  1949)  :  22  Calif.  L.  Rev.  152  (1934). 

Tlie  Attorney  General  of  Missouri  has  held  that  the  State  is  divested,  by  its  statute 
giving  general  consent  to  Federal  acquisition  of  land,  of  jurisdiction  over  Violations  of 
criminal  law  occurring  on  an  area  acquired  by  the  Federal  Government.  Ops.  A  G.,  Mo. 
(Jan.  19,  1953,  and  Feb.  20,  1953).  The  Attorney  General' of  Illinois  has  held  to  the  same 
effect.  Op.  A.  G.,  Uh,  No.  469  (Oct.  9.  1946),  as  has  the  Attorney  (general  of  Florida  Ops. 
A.  G.,  Fla.,  No.  044-210  (.July  21,  1944),  No.  046-442  (Oct,  18,  1946),  and  No.  053-203 
(Aug.  19.  1953),  and  the  Attorney  General  of  Utah,  Op.  A.  G.,  Utah.  No.  1291.  These 
opinions  all  assume  Federal  acceptance  of  the  proffered  jurisdiction.  The  date  of  Federal 
■acceptance  of  jurisdiction,  not  the  date  of  Federal  acquisition  of  title  to  the  land,  is  the 
date  when  State  criminal  jurisdiction  terminates.  Op.  A.  G.,  Cal.,  No.  NS4842  (Apr.  9, 
1943). 

=  Commonwealth  v.  King,  252  Kv.  699,  68  S.W.  2d  45  (1934)  :  State  v.  DcTierrv,  224 
N.C.  834.  32  S.E.  2d  617  (1945)  ;  People  v.  Hillman,  246  N.Y.  467,  159  N.B.  400  (1927)  ; 
People  v.  Kraus,  212  App.  397,  207  N.Y.  Snpp.  87  (1924)  :  State  v.  Kelly,  76  Me.  331 
(1884)  :  State  v.  Tully,  31  Mont.  365,  78  Pac.  760  (1904)  :  People  v.  Mouse,  203  Cal  782, 
265  Pnc.  944  (1928),  app.  disni..  278  U.S.  662;  Balcer  v.  State,  47  Tex.  Cr.  App  482  83 
S.W.  1122  (1904)  :  State  v.  Morris,  76  N.J.L.  222,  OS  Atl.  1103  (1908)  ;  People  v  Marra, 
4  N.Y.  Cr.  Rep.  304  (1886)  ;  Lasher  v.  State,  30  Tex.  Cr.  App.  387.  17  S.W.  1064  (1891)  ; 
Op.  .1.  a..  Pa.  (July  15,  1940)  ;  but  cf.  Exum-.\\  State,  90  Tenn.  501,  17  S.W.  107  (1891)  ; 
In  re  O'Connor,  37  Wis.  379,  19  Am.  Rep.  765  (1875)  ;  County  of  Allenheny  v.  MeClunn, 
53  Pa.  482  (1867). 

However,  the  Attorney  General  of  Ohio  has  ruled  that  motor  vehicle  accidents  occur- 
ring on  federally  owned  lands  within  the  State,  whether  or  not  the  Federal  Government 
had  ncquircl  exclusive  jurisdiction  over  such  lands,  must  be  reported  to  the  Registrar 
of  Motor  Vehicles  in  compliance  with  State  law.  Op.  A.  G.,  Ohio,  No.  4704  (1955).  On  the 
other  liand.  he  has  ruled  that  where  the  State  has,  under  Federal  permit,  constructed  a 
highway  througli  exclusive  Federal  jurisdiction  lands,  only  Federal  authorities  may  en- 
force traffic  laws  on  such  highway.  Id.  No.  1877   (1952),  v.  720.  See  also  p.  185,  infra. 

•''It  hns  bpon  held  that  an  owner  of  an  area  within  a  national  park  under  the 'exclusive 
legislative  jurisdiction  of  the  United  States  may  not  kill  or  take  game  contrary  to  Federal 
regulation,  even  on  his  own  land.  Ops.  Sol.,  Dept.  of  the  Interior.  M-27284  '  (1932)  and 
Ar- 28689  n98S).  See  also  United  States  v.  Ames,  24  Fed.  Gas.  784.  No.  14  441  (CCD 
Mass.,  1845)  ;  Stoutenhiirgh  v.  Hennicl;,  129  U.S.  141,  147  (1889)  ;  and  see  p.  184,  infra,  re 
enforcement  of  State  game  laws. 
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cealment  of  his  knowledge  concerning  the  commission  of  a  felony  within  the- 
area.  Cohens  v.  Virginia,  6  Wheat.  264,  426-429  (1821). 

In  Hollister  v.  United  States,  145  Fed.  773  (C.  A.  8,  1906),  the  court  said  (p. 

777)  : 

Instances  of  relinquishment  and  acceptance  of  criminal  jurisdiction  by  state 
Legislatures  and  the  national  Congress,  respectively,  over  forts,  arsenals, 
public  buildings,  and  other  property  of  the  United  States  situated  within  the 
states,  are  common,  and  their  legality  has  never,  so  far  as  we  know,  been 
questioned. 

On  the  other  hand,  while  the  Federal  Government  has  power  under  various 
provisions  of  the  Constitution  to  detine,  and  prohibit  as  criminal,  certain  acts  or 
omissions  occurring  anywhere  in  the  United  States,*  it  haw  no  power  to  punish  for 
various  other  crimes,  jurisdiction  over  which  is  retained  by  the  States  under 
our  Federal-State  system  of  government,  unless  such  crimes  occur  on  areas  as  to 
which  legislative  jurisdiction  has  been  vested  in  the  Federal  Government.^  The 
absence  of  jurisdiction  in  a  State,  or  in  the  Federal  Government,  over  a  criminal 
act  occurring  in  an  area  as  to  which  only  the  other  of  these  governments  has 
legislative  jurisdiction  is  demonstrated  by  the  case  of  United  States  v.  Tully.  140 
Fed.  899  (C.  C.  D.  Mont.,  1905).  Tully  had  been  convicted  by  a  State  court  in 
Montana  of  first  degree  murder,  and  sentenced  to  be  hanged.  The  Supreme  Court 
of  the  State  reversed  the  conviction  on  the  ground  that  the  homicide  had  occurred 
on  a  military  reservation  over  which  exclusive  jurisdiction  was  vested  in  the 
Federal  Government.''  The  defendant  was  promptly  indicted  in  the  Federal  court, 
but  went  free  as  the  result  of  a  finding  that  the  Federal  Government  did  not  have 
legislative  jurisdiction  over  the  particular  land  on  which  the  homicide  had  oc- 
curred. The  Federal  court  said  (id.  p. 905)  : 

It  is  unfortunate  that  a  murderer  should  go  unwhipped  of  justice,  but  it 
would  be  yet  more  unfortunate  if  any  court  should  assume  to  try  one  charged 
with  a  crime  without  jurisdiction  over  the  offense.  In  this  case,  in  the  light 
of  the  verdict  of  the  Jury  in  the  state  court,  we  nu;y  assume  that  justice 
would  be  done  the  defendant  were  he  tried  and  convicted  by  any  court  and 
executed  pursuant  to  its  judgment.  But  in  this  court  it  would  be  the  justice 
of  the  vigilance  committee  wholly  without  the  pale  of  the  law.  The  fact 
that  the  defendant  is  to  be  discharged  may  furnish  a  text  for  the  thoughtless 
or  uninformed  to  say  that  a  murderer  has  been  turned  loose  upon  a  tech- 
nicality ;  but  this  is  not  a  technicality.  It  goes  to  the  very  right  to  sit  in 
judgment.  *  *  *  These  sentiments  no  doubt  appealed  with  equal  force  to 
the  Supreme  Court  of  Montana,  and  it  is  to  its  credit  that  it  refused  to  lend 
its  aid  to  the  execution  of  one  for  the  commission  of  an  act  which,  in  its 
judgment,  was  not  cognizable  under  the  laws  of  its  state ;  but  I  cannot  bring 
myself  to  the  conclusion  reached  by  that  able  court,  and  it  is  upon  the 
judgment  and  conscience  of  this  court  that  the  matter  of  jurisdiction  here 
must  be  decided. 
The  United  States  and  each  State  are  in  many  respects  separate  sovereigns,^ 
and  ordinarily  one  cannot  enforce  the  laws  of  the  other. 

State  and  local  police  have  no  authority  to  enter  an  exclusive  Federal  area  to 
make  investigations,®  or  arrests,*  for  crimes  committed  within  such  areas  since 


*E.g.:  Espionage,  sabotage,  Interference  with  tlie  mails,  destruction  of  Federal  property, 
frauds  on  the  F^doral  Government,  etc. 

^  Adnms  v.  United  {States,  810  U.S.  312  (194.31  :  United  Sitntes  v.  Hopkins,  26  Fed.  Cns. 
.S71,  Nr..  15,?.R7a  fCCD.  Ga.,  IS.SO)  :  United  Sitates  v.  Bateman,  :^-i  Fed.  86  fC.C.X.D. 
Cal.,  1888)  ;  United  States  v.  Penn,  48  Fed.  669  (C.C.E.D.  Va.,  1880)  ;  In  re  Kelly,  71 
Fed.  .")45  (C.C.E.D.  Wis..  1895')  ;  Pothier  v.  Rodman,  201  FM.  :-!ll  (C.A.  1.  192X),  rer'd 
on  other  grounds,  204  U.S.  399  (1924)  ;  Em  parte  Sloan,  22  Fed.  Cas.  324.  No.  12.044 
(D.  Npv.,  1877)  ;  United  States  v.  ,S'rtw  Francisco  Bridge  Co.,  .88  Fed.  891  (N.D.  Ca!..  1S;9^)  ; 
United  Stntex  v.  Leiois,  2.53  Fed.  469  (S.D.  Cal.,  1918)  :  State  v.  Chin  Ping,  01  Ore.  503, 
176  Pac.  188   (1918)  :  Sandel  v.  State,  158  Tex.  Cr.  R.  101,  2.53  S.W.  2d  283   (1952). 

8  S!fate  V.  Tiilh/,  31  Mont.  3fia,  78  Pac.  760  (1904). 

■>  The  Antelope.  10  Wheat.  66,  123  (1825). 

*  See  also  p.  Ill  et  seq.,  infra. 

•  Op.  A.  O.,  Tex.,  No.  0-4211.  But  where  California  fish  and  game  deputies  were  deputized 
by  the  Federal  Government  to  enforce  Federal  fish  and  game  laws,  they  might  make  arrests 
under  such  laws  on  areas  under  Federal  jurisdiction,  for  trials  to  be  held  in  Federal  courts. 
Op.  A.  G.,  Cal.,  No.  10,034  (July  1,  1935).  See  also  footnotes  20  and  24,  infra,  and  related 
textual  matter. 
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Federal,  not  State,  offenses  are  involved.^"  Only  Federal  law  enforcement  officials, 
such  as  representatives  of  the  Federal  Bureau  of  Investigation  and  United  States 
marshals  and  their  deputies,  vpould  be  authorized  to  investigate  such  offenses 
and  make  arrests  in  connection  with  them.  The  policing  of  Federal  exclusive 
jurisdiction  areas  must  be  accomplished  by  Federal  personnel,  and  an  offer  of 
a  municipality  to  police  a  portion  of  a  road  on  such  an  area  could  not  be  accepted 
by  the  Federal  official  in  charge  of  the  area,"  as  police  protection  by  a  mimici- 
pality  to  such  an  area  would  be  inconsistent  with  Federal  exclusive  jurisdiction." 
Concurrent  Federal  and  IState  criminal  jurisdiction. — There  are,  of  course, 
Federal  areas  as  to  which  a  State,  in  ceding  legislative  jurisdiction  to  the  United 
States,  has  reserved  some  measure  of  jurisdiction,  including  criminal  jurisdiction, 
concurrently  to  itself.'^  In  general,  where  a  crime  has  been  committed  in  an  area 
over  which  the  United  States  and  a  State  have  concurrent  criminal  jurisdiction, 
both  governments  may  try  the  accused  without  violating  the  double  jeopardy 
clause  of  the  Fifth  Amendment/*  Grafton  v.  United  States,  206  U.S.  333  (1907), 
held  that  the  same  acts  constituting  a  crime  cannot,  after  a  defendant's  acquit- 
tal or  conviction  in  a  court  of  competent  jurisdiction  of  the  Federal  Government, 
be  made  the  basis  of  a  second  trial  of  the  defendant  for  that  crime  in  the  same 
or  in  another  court,  civil  or  military,  of  the  same  government.  However,  where 
the  same  act  is  a  crime  under  both  State  and  Federal  law,  the  defendant  may  be 
punished  under  each  of  them.  Hebert  v.  Louisiana,  272  U.S.  312    (1926).'°  It 
was  stated  by  the  court  in  United  States  v.  Lanza,  260  U.S.  377  (1922),  (p.  382)  : 
It  follows  that  an  act  denounced  as  a  crime  by  both  national  and  state 
sovereignties  is  an  offense  against  the  peace  and  dignity  of  both  and  may  be 
punished  by  each.  The  Fifth  Amendment,  like  all  the  other  guaranties  in  the 
first  eight  amendments,  applies  only  to  proceedings  by  the  Federal  Govern- 
ment, Brown  v.  Baltimore,  7  Pet.  243,  and  the  double  jeopardy  therein  for- 
bidden is  a  second  prosecution  under  authority  of  the  Federal  Government 
after  a  first  trial  for  the  same  offense  under  the  same  authority.  *  *  * 
It  is  well  settled,  of  course,  that  where  two  tribunals  have  concurrent  juris- 
diction that  which  first  takes  cognizance  of  a  matter  has  the  right,  in  general, 
to  retain  it  to  a  conclusion,  to  the  exclusion  of  the  other.  The  rule  seems  well 
stated  in  31  ail  v.  Mamvell,  107  111.  554  (1883),  p.  561)  : 

Where  one  court  has  acquired  jurisdiction,  no  other  court.  State  or  Federal, 

will,  in  the  absence  of  supervising  or  appellate  jurisdiction,  interfere,  unless 

in  pur.'-iance  of  some  statute.  State  or  Federal,  providing  for  such  interference. 

Other  courts  have  held  similarly.'"  There  appears  to  be  some  doubt  concerning  the 

status  of  a  court-martial  as  a  court,  within  the  meaning  of  the  Judicial  Code," 

however. 

Laio  enforcement  on  areas  of  exclusive  or  concurrent  jurisdiction. — The  Gen- 
eral Services  Administration  is  authorized  by  statute  to  appoint  its  uniformed 
guards  as  special  policemen,  with  the  same  powers  as  sheriffs  and  constables  to 
enforce  Federal  laws  enacted  for  the  protection  of  persons  and  property,  and  to 
prevent  breaches  of  the  peace,  to  suppress  affrays  or  unlawful  assemblies,  and  to 
enforce  rules  made  by  the  General  Services  Administration  for  properties  under 
its  jurisdiction ;  but  the  policing  powers  of  such  special  policemen  are  restricted 
to  Federal  property  over  which  the  United  States  has  acquired  exclusive  or  con- 
current jurisdiction.^*  Upon  the  application  of  the  head  of  any  Federal  depart- 


1"  With  respect  to  Investigations  and  arrests  within  such  areas  for  crimes  committed 
outside  the  areas,  see  p.  122.  infra. 

u  Op.  J.  A.  0.,Arim/,  680.2  (June  7,  19.38). 

^Id.  1948/9016   (Dec.  23,  1948)  ;  id.  1948/8751   (Dec.  7,  1948)  :  id.   (May  26,  1926). 

^3  Report,  part  I,  p.  28  et  seq.,  and  see  17  Tenn.  L.  Rev.  342  (1942). 

"  In  State  prosecutions  admission  of  evidence  would  be  under  State  rules,  including  the 
Massachusetts  rule  (effective  in  a  large  number  of  States),  permitting  admission  of  evi- 
dence illegally  seized.  Commonwealth  v.  Dana,  2  Mete.  329  (Mass.,  1841)  ;  see  also  8  Wig- 
more  on  Evidence,  5  (sec.  21HS). 

1=*  See  also:  Sexton  v.  California,  189  U.S.  319  (1903)  ;  Pettibone  v.  United  States,  148 
U  S  197  (1S9.'',^  :  Cross  v.  North  Carolina,  i?>2  U.S.  133  (l.'^Oi))  ;  Vandell  v.  T'nifed  States, 
6  F  2d  188  (C.A.  2,  1925)  ;  McKelvey  v.  United  States,  260  U.S.  353  (1922)  ;  Moore  v. 
iniiioi^.  14  How.  13  (1852)  :  JoUm  V.  United  States,  232  F.  2d  R3  (C.A.  1056)  :  6  0ns. 
A    a.  413,  414  (1854)  ;  id.  506  (1854)  ;  but  cf.  United  States  v.  Mason,  213  U.S.  115  (1909). 

18  Gould  v.  Hayes,  19  Ala.  438  (1851)  ;  Ex  parte  Rohinson,  20  Fed.  Cas.  969,  No.  11.933 
(T  C  S  D  Ohio  1855)  ;  Taylor  v.  Fort  Wayne,  47  Ind.  274  (1874)  ;  Wabash  Railroad  v. 
Adelbert  College,  208  U.S.  38  (1908)  ;  Toucey  v.  Netv  York  Life  Insurance  Co.,  314  U.S. 
118  (1941)  ;  Qillis  v.  Keystone  Mtit.  Casualty  Co.,  172  F.  2d  826  (C.  A.  6,  1949),  cert,  den., 
3.'i<*  T'  S.  S22    See  also:  (!  Op-t.  A.  G.  4i:!.  414   (iS.-)4)  ;  id.  506  (1S54). 

"  See  :  United  States  ex  rel.  Toth  v.  Quarles,  350  U.S.  11  (1955). 

18  Sec.  103,  act  of  June  1,  1948,  62  Stat.  281,  as  amended,  50  U.  S.  C.  318. 
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ment  or  agency  having  property  of  the  United  States  under  its  administration  or 
control  and  over  which  the  United  States  has  exclusive  or  concurrent  jurisdiction, 
the  General  Services  Administration  is  authorized  by  statute  ^^  to  detail  any  such 
special  policeman  for  the  protection  of  such  property  and,  if  it  is  deemed  desir- 
able, to  extend  to  such  property  the  applicability  of  regulations  governing  prop- 
erty promulgated  by  the  General  Services  Administration.  The  General  Services 
Administration  is  authorized  by  the  same  statute  to  utilize  the  facilities  of  exist- 
ing Federal  law-enforcement  agencies,  and,  witli  the  consent  of  any  State  or  local 
agency,  the  facilities  and  services  of  such  State  or  local  law  enforcement  agencies. 

Although  the  Department  of  the  Interior  required  protection  for  an  installa- 
tion housing  important  secret  work,  the  General  Services  Administration  was 
without  authority  to  place  uniformed  guards  on  the  premises  in  the  absence  in 
the  United  Sattes  of  exclusive  or  concurrent  jurisdiction  over  the  property,  and 
notwithstanding  the  impropriety  of  permitting  the  policing  of  the  property  by 
local  officials,  if  they  were  willing,-"  without  necessary  security  clearances.^ 

Civilian  Federal  employees  may  be  assigned  to  guard  duty  on  Federal  installa- 
tions, but  there  is  no  Federal  statute  (other  than  that  appertaining  to  General 
Sei-vices  Administration  and  three  statutes  of  even  less  effect — 16  U.S.C.  559 
(Forest  Service),  and  16  U.S.C.  10  and  10a  (National  Park  Service) )  conferring 
any  special  authority  on  such  guards.  They  are  not  i)eace  officers  with  the  usual 
powers  of  arrest ;  and  have  no  greater  powers  of  arrest  than  private  citizens.  As 
citizens,  they  may  protect  their  own  lives  and  property  and  the  safety  of  others, 
and  as  agents  of  the  Government  they  have  a  special  right  to  protect  the  property 
of  the  Government.  For  both  these  purposes  they  may  use  reasonable  force,  and 
for  the  latter  purpose  they  may  bear  arms  irrespective  of  State  law  against 
bearing  arms.^  Such  guards,  unless  appointed  as  deputy  sheriffs  (where  the 
State  has  at  least  concurrent  criminal  jurisdiction),  or  deputy  marshals  (where 
the  United  States  has  at  least  concurrent  criminal  jurisdiction),  have  no  more 
authority  than  other  private  individuals  so  far  as  making  arrests  is  concerned."* 

State  and  local  officers  may,  by  special  Federal  statute,"*  preserve  the  peace  and 
make  arrests  for  crimes  under  the  laws  of  States,  upon  immigrant  stations,  and 
the  jurisdiction  of  such  officers  and  of  State  and  local  courts  has  been  extended 
to  such  stations  for  the  purposes  of  the  statute. 

Partial  jurisdiction. — In  some  instances  States  in  granting  to  the  Federal 
Government  a  measure  of  exclusive  legislative  jurisdiction  over  an  area  have 
reserved  the  right  to  exercise,  only  by  themselves,  or  concurrently  by  themselves 
as  well  as  by  the  Federal  Government,  criminal  jurisdiction  over  the  area.  In 
instances  of  complete  State  retention  of  criminal  jurisdiction,  whether  with 
respect  to  all  matters  "^  or  with  respect  to  a  specified  category  of  matters,^  the 
rights  of  the  States,  of  the  United  States,  and  of  any  defendants,  with  respect 
to  crimes  as  to  which  State  jurisdiction  is  so  retained  are  as  indicated  in  this 
chapter  for  areas  as  to  which  the  Federal  Government  has  no  criminal  jurisdic- 
tion. In  instances  of  concurrent  State  and  Federal  criminal  jurisdiction  with 


"  Sec.  103,  act  of  June  1.  1948,  62  Stat.  2S1,  as  amended,  50  U.  S.  C.  318b. 

^  At  least  one  municipality  has  indicated  that  it  was  deterred  from  furnishing  police 
services  in  a  Federal  enclave  because  police  officers  injured  in  rendering  such  service  might 
not  be  covered  by  State  compensation  laws,  aside  from  the  legal  limitations  on  the  activities 
•  of  local  police  officers  in  such  enclaves  and  suits  which  might  consequently  arise.  HEW, 
Report  of  Public  Health  Service  Hospital,  Norfolk,  Va. 

On  the  other  hand,  it  was  ruled  that  the  Secretary  of  War  was  not  authorized  to  accept 
the  offer  of  a  municipality  to  police  a  portion  of  a  road  over  which  the  United  States  had 
exclusive  jurisdiction.  Op.  J.  A.  G.,  Army,  680.2  (June  7,  1938). 

See  also  chapter  IX,  infra,  p.  277  et  seq. 

21  Letter  dated  Aug.  24,  1955,  from  J.  Reuel  Armstrong,  Solicitor,  Department  of  the 
Interior,  to  Perry  W.  Morton,  Assistant  Attorney  General,  Chairman,  Interdepartmental 
Committee  for  the  Study  of  Jurisdiction  over  Federal  Areas  within  the  States. 

"-"-  Oi)x.  .7.  A.  G.,  Nary,  TAG  :  T  :  JL  :  ac  (Dec.  22.  1942)  :  id.  JAG  :  II :  JCR  (Jan.  17,  1950). 
But  aiipropriate  authoritv  must  be  had  to  carrv  arms,  e.g.  IS  U.S.C.  3050,  3052,  3053,  3056. 

2-  Td.  JAG  :  II  :  FT  :  po  "(Dec.  2.  194S). 

=*  Sec.  288,  act  of  June  27,  1952,  66  Stat.  234,  8  U.S.C.  1358. 

-^  E.  g.- — Iowa:  "This  state  *  *  *  reserves  jurisdiction,  except  when  used  for  naval  or 
military  purposes,  over  all  offenses  committed  thereon  [on  land  acquired  by  the  United 
States,  as  to  which  the  State  authorizes  Federal  exercise  of  jurisdiction]  *  *  ♦."  Code  of 
Iowa,  1954,  title  1,  chapter  1,  section  1.4  (report,  part  I,  p.  149). 

M  £r.  g, — Virginia  :  "*  *  *  There  is  further  expressly  reserved  in  the  Commonwealth  the 
jurisdiction  and  power  *  *  •  to  license  and  regulate,  or  to  prohibit,  the  sale  of  intoxicat- 
ing liquors  on  any  such  lands  *  *  *."  Code  of  Virginia,  1950,  Ann.,  title  7,  chapter  3,  sec- 
tion 7-19  (report)  part  I,  p.  213). 
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respect  to  any  matters "'  the  rights  of  all  parties  are,  of  course,  determined  with 
respect  to  such  matters  according  to  the  rules  of  law  generally  applicable  in  areas 
of  concurrent  jurisdiction.  Accordingly,  there  is  no  body  of  law  specially  ap- 
plicable to  criminal  activities  in  areas  under  the  partial  legislative  jurisdiction 
of  the  United  States. 

State  cr'utiinal  jurisdiction  retained. — State  criminal  jurisdiction  extends  into 
areas  owned  or  occupied  by  the  Federal  Government,  but  as  to  wbich  the  Govern- 
ment has  not  acquired  exclusive  legislative  jurisdiction  with  respect  to  crimes."** 
And  as  to  many  areas  owned  by  the  Federal  Government  for  its  various  pur- 
poses it  has  not  acquired  legislative  jurisdiction.-"  The  Forest  Service  of  the 
Department  of  Agriculture,  for  example,  in  accordance  with  a  provision  of  Fed- 
eral law  (18  l\S.C'.  4S0),  has  not  accepted  the  jui-isdiction  proffered  by  the 
statutes  of  many  Stales,  and  the  vast  majority  of  Federal  forest  lands  are  held 
by  the  Federal  (iovernment  in  a  proprietorial  status  only.™ 

The  Federal  Government  may  not  prosecute  for  ordinary  crimes  committed 
in  such  areas.''^  Federal  civilians  who  may  be  appointed  as  guards  in  the  areas 
do  not  have  police  powers,  but  possess  only  the  powers  of  arrest  normally  had  by 
any  citizen"  unless  they  receive  appointments  as  State  or  local  police  officei's.^ 

Acts  committed  partly  in  areas  under  State  jurindiction. — Where  a  crime  has 
been  in  part  committed  in  a  Federal  exclusive  legislative  jurisdiction  area,  the 
States  in  some  instances  have  asserted  jurisdiction.  It  was  held  in  Comnion- 
weallh  V.  llolirtr,  37  Pa.  D.  and  C.  410  (1937),  that  a  dealer  furnishing  milk  for 
use  at  a  veterans'  hospital  was  subject  to  the  provisions  of  the  Milk  Control 
Board  Law.  The  court  was  of  the  opinion  that  while  the  State  had  no  jurisdic- 
tion with  respect  to  a  crime  committed  wholly  within  the  area  over  which  legis- 
lative jurisdiction  had  been  ceded  to  the  Federal  Government  for  the  hospital, 
it  did  have  jurisdiction  of  a  crime  the  essential  elements  of  which  were  com- 
mitted within  the  State,  even  though  other  elements  theerof  were  committed 
within  the  ceded  territory.  Two  more  recent  decisions  of  the  Supreme  Court  (i.e., 
Pcnn  Dairies.  Inc.,  et  al.  v.  Milk  Control  Vommission  of  Pcnnsyloania,  318  U.S. 
261  (1943),  and  Pacific  Coast  Dairy,  Inc.  v.  Department  of  Agriculture  of  Cali- 
fornia, 31S  U.S.  285  (1943) )  suggest  that  only  where  the  Federal  Government 
does  not  have  exclusive  legislative  jtirisdiction  wotild  a  State  have  such  au- 
thority.'"'* It  has  been  held,  however,  that  even  where  acts  are  done  wholly  on 
Federal  property,  a  State  prosecution  is  proper  where  the  effects  of  the  acts  are 
felt  in  an  area  under  State  jitrisdiction.  People  v.  ConimomDealth  Sanitation  Co., 
107  IN'.Y.S.  2d  982  (1951)  :  cf.  State  v.  Kelly.  76  Me.  331  (1SS4). 

On  the  other  hand,  transportation  through  a  State  for  delivery  to  an  area, 
within  the  boundaries  of  the  State,  which  is  under  the  exclusive  jurisdiction  of 


2T  E.  g. — Minnesota  :  "Except  as  otlierwise  expressly  provided,  the  jurisdiction  of  the 
United  States  over  any  land  or  other  property  within  this  state  *  *  *  is  concurrent  with 
niid  s''  ifct  tn  tlip  jurisdii'tion  and  ripht  of  the  state  *  *  *  to  punish  offenses  apiinst  its 
laws  committed  therein  *  *  *."  Minnesota  Statutes  Annotated,  section  1.041  (report, 
part  I,  I).  UU). 

"s  Brooke  V.  State,  155  Ala.  78,  46  So.  491  (1908)  ;  Op.  A.  O.,  Fla.  (Oct.  18,  1946), 
046-442  ;  Clay  v.  State,  4  Kan.  49  (1S66)  :  People  v.  Hammond,  1  111.  2d  65,  115  N.E.  2d 
3.31  (195.3),  cert,  den.,  346  U.S.  940:  CommonweaUh  v.  Trott,  331  Mass.  491.  120  N.E.  2d 
289  (1954)  :  People  v.  Burke,  161  Mich.  397.  126  N.W.  446  (1910)  :  In  re  Van  Dyke,  276 
Mich.  32,  267  N.W.  778  (1936).  cert  den.,  299  U.S.  608  ;  People  v.  Lane,  1  Edmonds'  Select 
Cases  116  (N.Y.,  1834-53)  ;  People  v.  Kohryn,  294  N.Y.  192,  61  N.E.  2d  441  (1945)  ; 
People  V.  Bondman,  291  N.Y.  Supp.  213  (1936)  ;  Commonwealth  v.  Cam,  1  Legal  Op.  (Seig 
&  Morgan,  Harrisburg,  Pa.)  25  (Ct.  of  Quarter  Sessions,  Cumberland  County,  Pa.,  1870)  ; 
Commomcealtn  v.  Hutchinson,  2  Parsons  Eq.  Cas.  384  (Pa.,  1848)  ;  Gill  v.  State,  141 
Tenn.  379.  210  S.W.  637  (1919)  ;  Cnrry  v.  State,  111  Tex.  Cr.  App.  264.  12  S.W.  2d  796 
(1928)  ;  Nikis  v.  Commonwealth,  144  Va.  618,  131  S.E.  236  (1926)  ;  Waltrip  v.  Common- 
wealth, 189  Va.  365.  53  S.E.  2d  14  (1949)  ;  aftd  see  N.  C.  L.  Rev.  299  (1928-29)  ;  Bowen  v. 
Johnson,  306  U.S.  19  (1939)  ;  Ex  parte  Sloan,  22  Fed.  Cas.  324,  No.  12,944  (D.  Nev., 
1877). 

^  Report,  part  I,  p.  81  et  seq. 

^  Report,  part  I,  p.  101  ;  and  see  p.  53.  supra.  See  also  :  Garrison  v.  State,  22  Ala.  App. 
444.  116  So.  706  (1928)  :  Haqood  v.  State,  23  Ala.  App.  138,  122  So.  299  (1929)  ;  Oldham, 
v.  State,  37  Ala.  App.  251,  67  So.  2d  52  (1953),  cert,  den.,  259  Ala.  507,  67  So.  2d  55; 
Op.  .A.  G.,IU.,Ko.  102  (Dec.  29,  1941). 

'i^United  States  v.  Tully,  140  Fed.  899  (C.  C.  D.  Mont..  1905).  California  may  enforce 
its  Fish  and  Came  Code  on  lands  acquired  by  the  Federal  Government  under  the  INIigra- 
tory  Bird  Conservation  Act  in  view  of  the  provisions  of  that  act  that  the  jurisdiction  of 
the  State  shall  not  be  affected.  Op.  A.  G.,  Cal.,  No.  NS2238  (Dec.  30,  1939). 

""  See  pp.  112-113,  supra. 

33  Memo  8/2/35  from  General  Solicitor,  T.  V.  A.,  to  Director,  Personnel  Division,  T.  V.  A. 

3*  For  a  discussion  of  the  two  last  mentioned  cases  see  chapter  VII,  infra,  p.  169  et  seq. 

57-868—72 — pt.  3 29 
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the  United  States  has  been  held  not  to  be  a  violation  of  laws  prohibiting  the 
importation  into  the  State  of  the  matter  transported.^ 

Retrial  on  change  in  jurisdiction. — Where  a  person  is  convicted  of  a  crime  in 
a  State  court  and  the  territory  in  which  the  crime  was  committed  is  subse- 
quently ceded  to  the  United  States,  he  may  be  properly  retried  or  sentenced  in 
the  State  court,  it  was  held  in  Commonwealth  v.  Vaughn,  64  Pa.  D.  &  C.  320 
(1948).  The  court  said  (p.  322)  : 

*  *  *  The  act  when  done  was  a  violation  of  the  law  of  this  Commonwealih 
which  is  still  in  full  force  and  effect,  done  within  its  territorial  jurisdiction ; 
the  Commonwealth  had  jurisdiction  of  the  subject  matter  and  obtained 
jurisdiction  of  the  person  by  proper  process,  and  its  proper  officer  pro- 
ceeded with  legal  action  in  the  proper  court,  which  court  has  never  re- 
linquished its  jurisdiction,  so  obtained.  *  *  *  When  the  jurisdiction  of  a 
court  has  legally  and  properly  attached  to  the  person  and  subject  matter  in 
a  legal  proceeding,  such  jurisdiction  continues  until  the  cause  is  fully  and 
completely  disposed  of  *  *  *. 

The  court  points  out  that  if  the  subject  matter  (in  this  case,  the  crime)  is 
wiped  out  the  court  loses  its  jurisdiction.  The  crime  v»ould  no  longer  exist  and 
no  one  can  be  punished  for  a  crime  which  does  not  exist  at  the  time  of  trial 
therefor,  or  of  meting  out  punishment. 

Service  of  State  Criminal  Process  :  In  general. — That  State  criminal  process 
may  extend  into  areas  owned  or  occupied  by  the  United  States  but  not  under  its 
legislative  jvirisdiction  is  well  set  out  in  the  case  of  Cockiurn  v.  Willman,  301 
Mo.  575,  257  S.  W.  458  (1923),  (p.  587)  : 

The  mere  fact  that  he  was  territorially  v/ithin  the  confines  of  a  Government 
reservation  at  the  time  the  warrant  was  served  upon  him  did  not  render  him 
immune  from  arrest  upon  a  state  warrant.  Such  immvmity  exists  only 
when  it  appears  in  the  cession  by  the  State  to  the  National  Government  that 
the  former  has  divested  itself  of  all  power  over  the  place  or  territory  In 
regard  to  the  execution  of  process  or  the  arrest  and  detention  of  persons 
found  thereon  who  are  charged  with  crime. 

Right  Ijij  Federal  grant. — The  immunity  of  persons  in  areas  under  the  ex- 
clusive jurisdiction  of  the  Federal  Government  from  service  upon  them  of  State 
process  occasioned  great  concern  at  the  constitutional  ratifying  conventions  that 
such  areas  might  become  havens  for  felons.^"  At  an  early  date,  ^'  Congress  pro- 
vided that  in  lighthouse  and  certain  related  areas  criminal  and  civil  process 
might  be  served  by  the  States  notwithstanding  the  acquisition  of  exclusive  juris- 
diction by  the  Federal  Government  over  such  sites. 

Right  hy  State  reservation. — States  have  commonly  included  in  their  consent 
and  cession  statutes  a  reservation  of  the  power  to  serve  civil  and  criminal  process 
in  the  areas  to  which  such  statutes  relate,  and  all  such  State  statutes  which  are 
currently  in  effect  contain  such  reservations.''^  The  words  of  reservation  vary, 
but  usually  are  contained  in  a  clause  following  the  cession  language  and  are 
worded  approximately  as  follows : 

*  *  *  this  state,  however,  reserving  the  right  to  execute  its  process,  both 
criminal  and  civil,  within  such  territory.'® 

Reservations  to  serve  process  not  inconsistent  with  exclusive  jurisdiction. — 
The  reservation  by  a  State  of  the  right  to  serve  criminal  and  civil  process  in 
an  area  over  which  such  Federal  jurisdiction  exists  is  not,  however,  inconsistent 
with  the  exercise  by  the  Federal  Government  of  exclusive  jurisdiction  over  the 
area,  and  a  State  does  not  by  such  a  reservation  acquire  jurisdiction  to  punish 
for  a  crime  committed  within  a  ceded  area.  United  States  v.  Travers,  28  Fed. 


ss  Johnson  v.  Yellow  Cab  Transit  Co.,  321  U.S.  383  (1944)  ;  State  v.  Cohaunh,  78  Me.  401 
(18S6)  ;  see  also  Mitchell  v.  Tibiets,  17  Pick.  298  (Mass.,  1836)  ;  and  see  other  authorities 
cited  on  p.  183  et  seq.,  infra. 

3<5  See  supra,  pp.  25,  26;  Fort  Leavenioorth  R.R.  v.  Lowe,  114  U.S.  525  (1885)  ;  Com- 
monwealth V.  Clnru,  8  Mass.  72  (1811). 

37  1  Stat.  426  (1795),  see  p.  35,  svpra. 

^^  See  report,  part  I,  p.  127  et  seq.;  for  probable  consequences  of  absence  of  a  reservation, 
see  p.  187,  infra.  The  Attorney  General  of  Californi.i  has  noted  that  the  numerous  statutes 
of  the  State  ceding  jurisdiction  to  the  United  States  all  contain  reservations  of  the  right 
to  serve  process.  Op.  A.  &.,  Cal.,  No.  LB  219/57a  (June  19,  1942). 

»"  Utah  Code  Annotated,  1953,  title,  63,  chapter  8,  section  1. 
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Cas.  204,  No.  16,537  (0.  C.  D.  Mass.,  1814)  ;  United  States  v.  Davis,  25  Fed.  Cas, 
781,  No.  14,1)30  (C.  C.  D.  Mass.,  1820)  ;  United  States  v.  Cornell,  25  Fed.  Cas. 
646,  No.  14,867  (C.  C.  D.  R.I.,  1810).*°  Indeed,  it  has  been  said  that  process 
served  under  a  reservation  becomes,  quoad  hoc,  process  of  the  United  States,*^ 
and  that  when  a  State  officer  acts  to  execute  process  on  a  Federal  enclave  he 
acts  under  the  authority  of  the  United  States,*-  but  these  statements  appear 
inconsistent  with  the  generally  prevailing  view  of  reservations  to  serve  process 
as  retentions  by  the  State  of  its  sovereign  authority.  Even,  as  is  often  the  case, 
where  a  State  retains  "concurrent  jurisdiction,"  to  serve  civil  and  criminal 
process,  or  the  right  to  serve  such  process  as  if  jurisdiction  over  lands  "had 
not  been  ceded,"  the  quoted  words  have  lieen  construed  not  to  give  ihe  State 
jurisdiction  to  punish  persons  for  offenses  committed  within  the  ceded  territory. 
United  States  v.  Cornell,  25  Fed.  Cas.  64(),  No.  14,867  (C.  C.  D.  R.  I.,  1819)  ; 
Lasher  v.  State,  30  Tex.  Cr.  App.  387,  17  S.  W.  1064  (1891)  ;  Commonwealth  v. 
Clary,  8  Mass.  72  (1811)."  In  the  Cornell  case,  supra,  the  United  States  pur- 
chased certain  lands  in  Rhode  Island  for  military  purposes.  The  State  gave  its 
consent  to  these  purchases,  reserving,  however,  the  right  to  execute  all  civil 
and  criminal  processes  on  the  ceded  lands,  in  the  same  way  as  if  they  had  not 
been  ceded.  The  question  was  raised  as  to  whether  there  had  been  a  reservation 
of  concurrent  jurisdiction  by  the  State.  The  court  answered  this  in  the  negative 
as  follows   (pp.  648-649)  : 

In  its  terms  it  certainly  does  not  contain  any  reservation  of  concurrent 
jurisdiction  or  legislation.  It  provides  only  that  civil  and  criminal  processes, 
issued  under  the  authority  of  the  state,  which  must  of  course  be  for  acts 
done  within,  and  cognizable  by,  the  state,  may  be  executed  within  the  ceded 
lands,  notwithstanding  the  cession.  Not  a  word  is  said  from  which  we  can 
infer  that  it  was  intended  that  the  state  should  have  a  right  to  punish  for 
acts  done  within  the  ceded  lands.  The  whole  apparent  object  is  answered  by 
considering  the  clause  as  means  to  prevent  these  lands  from  becoming  a 
sanctuai*y  for  fugitives  from  justice,  for  acts  done  within  the  acknowledged 
jurisdiction  of  the  state.  Now  there  is  nothing  incompatible  with  the  exclu- 
sive sovereignty  or  jurisdiction  of  one  state,  that  it  should  permit  another 
state,  in  such  cases,  to  execute  its  processes  within  its  limits  *  *  *. 

And  reservation  of  a  right  to  "execute"  process,  it  has  been  held,  retains  no  more 
authority  in  the  State  than  a  reservation  to  "serve"  process,  even  in  the  absence 
of  the  word  "exclusive"  in  the  description  of  the  quantum  of  jurisdiction  ceded 
to  the  United  States,  Rogers  v.  Squier,  157  F.  2d  948  (C.  A.  9,  1946),  cert,  den., 
330  U.S.  840. 

The  Supreme  Court  of  Nevada  has  held  (State  ex  rel.  Jones  v.  Mack,  23  Nev. 
359,  47  Pac.  763  (1897) )  that  exception  from  a  cession  of  the  "administration  of 
the  criminal  laws"  reserved  to  the  State  only  the  right  to  serve  process,  and  a 
similar  holding  with  respect  to  a  similar  California  statute  was  once  made  by  a 
Federal  court ;  ^^  but  at  least  on  five  occasions  ^^  Attorneys  General  of  the  United 


<P  See  also:  United  States  v.  Knapp,  26  Fed.  Cas.  792.  No.  15,538  (S.DNY  1849)  • 
United  States  v.  Meagher,  .S7  Fed.  87.5  (C.C.W.D.  Tex.,  1888)  ;  Northwestern  Gas  dSur  Go 
V.  Conawaij,  210  Iowa  120.  230  N.W.  54^  (1930)  :  Tn  re  Ladd,  74  Fed.  31  (CCD  Neb" 
1S96)  :  People  v.  Krans,  212  App.  Div.  397,  207  N.Y.  Supp.  87  (1924)  :  Pcorde  v.  Hillman, 
246  N.Y.  467.  159  N.E.  400  (1927)  ;  Comtnonivealth  v.  Clary,  8  Mass.  72  (1811)  •  Willis  v 
Oscar  Daniels  Go.,  200  Mich.  19,  166  N.W.  490  (1918)  ;  Foley  v.  Shriver,  81  Va  568 
(1880)  ;  6  Ops.  A.G.  577  (1854)  ;  7  Ops  A.G.  028  (1856)  ;  38  Ops.  A.G.  .341  (1935)  ■ 
39  Ops.  A.G.  155  (1938)  ;  24  Calif.  L.  Rev.  573  (1936)  ;  Mason  Co.  v.  Tax  Comm'n,  302 
U.S.  180  (1937)  ;  James  v.  Dravo  Contracting  Co..  302  U.S.  134  (1937)  •  Underhill  v 
State,  31  Okla.  Grim.  App.  149,  237  P.  628  (1925)  ;  but  cf.  County  of  Cherry  v.  Thatcher, 

"  Story,  Commentaries  on  the  Constitution,  5th  ed.,  vol.  II,  gee.  1225 

^2  Rawle,  A  View  of  the  Constitution-,  ch.  27,  p.  2.38  (2d  ed..  1829) 

^■■' See  also:  Mitchell  v.  Tihhetts,  17  Pick.  298  (Mass.,  1836)  ;  Opinion  of  the  Justices. 
1  Mete.  580  (M.ass.,  1841)  :  Op.  .T.A.G.,  Nary  (.Tuly  1.5,  1936)  ;  id.  .TAG:  NR103/N1-13 
(Dec.  7,  19.38)  ;  id.  .TAG:  5267-1116:2  (.Tan.  24,  1923)  ;  People  v.  Kraus,  212  App  Div 
.397,  207  N.Y.  Supp.  87  (1924)  ;  People  v.  Mouse.  203  Cal.  782,  265  Pac.  944  (1928)  ■  apn 
dtsm.,  278  U.S.  062;  State  ex  rel.  Jones  v.  Mack,  23  Nev.  359,  47  Pac  763  (1897)  •  State 
v.  Cohauf/h,  78  Me.  401  (1880)  ;  State  v.  Seumour,  78  Miss.  134.  28  So.  799  (1900)  •  Un- 
i%^W\  ''AjL*'^l?'rM,9^'^^-  ^""l"'-  ^PP-  149,  237  Pac.  628  (1925)  ;  United  States  v.  Meagher, 
37  Fed.  875  (C.C.W.D.  Tex.,  1888)  ;  Foley  v.  Shriver,  81  Va.  568  (1886). 

<■•  United  States  v.  Watlnns,  22  F.  2d  437  (N.D.  Cal.,  1927) 
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states  have  ruled  that  such  language  gave  a  State  cognizance  of  criminal  offenses 
against  its  laws  in  the  place  ceded.  It  has  also  been  held  '"  that  a  reservation  to 
serve  process  for  "any  cause  there  [in  the  ceded  area]  or  elsewhere  in  the  state 
arising,  where  such  cause  comes  properly  under  the  jurisdiction  of  the  laws  of 
this  state,"  merely  reserved  the  right  to  serve  process,  and  was  not  inconsistent 
with  a  transfer  of  exclusive  jurisdiction. 

In  People  v.  Himnan,  246  N.Y.  467,  159  N.  E.  400  (1927),  it  was  held  that  the 
courts  of  the  State  of  New  York  had  no  jurisdiction  over  a  robbery  committed  on 
a  highway  which  passed  through  the  AVest  Point  Military  Reservation.  Ownership 
of  the  land  had  been  acquired  by  the  United  States,  and  the  State  had  ceded 
jurisdiction  over  the  land,  reserving  the  right  to  serve  civil  and  criminal  process 
thereon  and  the  right  of  occupancy  of  the  highways.  The  latter  reservation,  the 
court  said,  should  not  be  construed  as  a  reservation  of  political  dominion  and 
legislative  authority  over  the  highways  but  meant  merely  that  the  State  reserved 
the  right  to  appropriate  for  highway  purp.)ses  tl^e  customary  proiwrtion  of 
land  embraced  in  the  tract. 

Warrant  of  arrest  deented  process. — By  the  very  nature  of  the  purpose  which 
the  State  reservations  to  serve  criminal  and  civil  process  were  intended  to  carry 
out,*^  such  reservations  include  the  right  to  execute  a  warrant  of  arrest,  includ- 
ing a  warrant  issued  on  a  reqviest  for  extradition.^''  Such  warrants  are  a  form  of 
legal  process.^"  However,  various  Federal  instrumentalities  have  regulations  gov- 
erning the  manner  in  which  such  process  shall  be  served.'"  and  even  in  the 
absence  of  formal  regulations  on  the  subject,  the  service  of  process  may  not  be 
accomplished  in  a  manner  such  as  to  constitute  an  interference  with  an  instru- 
mentality of  the  Federal  Government."'^ 

Arrest  without  warrant  not  deemed  service  of  process. — It  has  been  held  ^-  that 
an  arrest  without  a  v\'arrant  may  not  be  effected  by  a  State  police  oflScer  in  an 
area  under  exclusive  Federal  jurisdiction,  for  a  crime  committed  off  the  area, 
since  such  an  arrest  does  not  involve  service  of  process.  A  reservation  to  make 
such  arrests  might,  of  course,  be  made.^^  State  officials  may  enter  an  exclusive 
Federal  jurisdiction  area,  to  make  an  investigation  related  to  an  offense  com- 
mitted off  the  area,  only  in  a  manner  such  as  will  not  interfere  with  an  instru- 
mentality of  the  Federal  Government,  and  in  accordance  with  any  Federal 
regulations  for  this  purpose." 


<8  38  Ops.  A.G.  341  (1935). 

«  See  supra,  pp.  25-27. 

«  Cockhiirn  v.  Willman,  301  Mo.  575,  257  S.W.  458  (1923).  And  in  some  States,  such  as 
Maryland,  a  warrant  may  Issue  for  the  arrest  of  an  out-of-State  fugitive  prior  to  the  receipt 
of  a  request  for  extradition.  Memo  Oen.  Counsel,  Dept.  of  Health,  Education,  and  Welfare, 
to  National  Institutes  of  Health  (May  16,  1955). 

*» Randolph  v.  Commonwealth,  145  Va.  883,  134  S.E.  544  (1926);  see  also  Tuhhs  v. 
Tukep,  3  Gushing  (Mass.)  438,  50  Am.  Dec.  744  (1849). 

^E.g.:  Art.  14(a)  of  the  Uniform  Code  of  Military  Justice  (10  U.S.C.  814)  provides. 
"Under  such  regulations  as  the  Secretary  concerned  may  prescribe,  a  member  of  the  armed 
forces  accused  of  an  offense  against  civil  authority  may  be  delivered,  upon  request,  to  the 
civil  authority  for  trial."  For  regulations  Issued  pursuant  to  this  authority,  see  :  Manual 
for  Courts-Martial,  United  States,  1951  (p.  16,  par.  12)  ;  Supplemental  Regulations,  Navy, 
19r..'-,  N-ivnl  Supp.  to  MCM  1951,  sec.  0701  et  seq. ;  Supplemental  Regulations,  Army,  AR 
600-320,  par.  6.  ...,,..  x..  ,. 

It  has  been  held  that,  whatever  the  status  of  (now  superseded)  naval  regulations  which 
required  the  permission  of  a  commanding  officer  for  the  service  of  process  upon  a  sub- 
ordinate a  right  to  serve  process  reserved  by  a  State  permitted  service  of  (civil)  process 
with  the  permission  of  the  commanding  officer  of  the  Navy  Yard  within  which  service  was 
made  notwithstanding  lack  of  permission  from  the  commanding  officer  of  the  vessel  to 
which  the  person  upon  whom  service  was  made  was  attached.  Manlove  v.  McDermott,  308 

^»i«ee'-  Johnson  V.  Maryland,  254  U.S.  51  (1920)  ;  Jacobson  v.  Massachusetts,  197  U.S. 
11  (1905)  :  Lima  v.  Lawler,  63  F.  Supp.  446  (E.D.  Va.  1945).  To  the  same  effect  as  Ltma  v. 
Lawler  is  Op.  J.A.O.,  Navy,  File  No.  QL/A3-1  (370519),  (Aug  10  and  27,  1937).  A  person 
In  the  milltarv  service  who  Is  charged  with  the  commission  of  an  offense  under  State  law 
may  if  he  Is  not  being  held  in  custody  under  the  Articles  of  War  be  taken  into  custody  by 
the  sheriff  bv  presenting  a  warrant  to  the  commanding  officer  of  the  installation  Op.  A.O 
7«,  No    11752  (Feb.  9,  1924).  The  State  does  notjmve^an^unHmlted  right  to  enter  a  mili- 

'  "       *"        "       -  V  15, 1946)  ; 

1932),  where 
been  estab- 


-Martial  Orders  43 
for  violation 
nfV  State  law  should  endeavor  to  obtain  the  consent  or  tne  insumauun  commander  prior 
?J  tn?SlnV  a  Federal  Installation  to  make  an  arrest.  Op.  Deputy  A.G..  Me.  (August  12. 
1954). 
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Coroner's  inquest. — Various  authorities  liave  held  that  a  State  cannot  render 
coroner  service  in  an  area  under  exclusive  Federal  jurisdiction,"  but  in  an  early 
case  {County  of  Allcghetiy  v.  McCIung,  53  Pa.  482  (1867) ),  it  was  suggested  that 
a  coroner's  inquest  might  constitute  criminal  process. 

Writ  of  habeas  corpus. — In  three  early  cases  a  reservation  of  the  right  to  serve 
process  was  construed  as  giving  authority  to  a  State  to  serve  a  writ  of  habeas 
corpus  upon  a  Federal  military  officer  with  respect  to  his  alleged  illegal  deten- 
tion, under  color  of  Federal  authority,  of  a  person  upon  a  Federal  enclave  (State 
V.  Dimick,  12  N.H.  194  (1841)  ;  In  re  Carlton,  7  Cow.  471  (N.Y.,  1827)  ;  and 
Commoniccalth  v.  Gushing,  11  Mass.  67  (1814) ).  The  lack  of  jurisdiction  in  State 
courts  to  inquire  by  habeas  corjjus  into  the  propriety  of  the  confinement  of  per- 
sons held  under  the  authority  or  color  of  authority  of  the  United  States  has  since 
been  firmly  fixed  and  confirmed.  Ableman  v.  Booth,  21  How.  506  (1859),  In  re 
Tarblc,  13  Wall.  397  (1871),  Johnson  v.  Eisentrager,  339  U.S.  763  (1950).  Nor,  it 
would  seem,  may  a  writ  of  habeas  corpus  out  of  a  State  court  in  any  case  lie 
under  the  usual  State  reservation  to  serve  process  with  reference  to  a  person 
held  in  an  area  under  exclusive  Federal  jurisdiction,  although  his  holding  be  not 
under  Federal  authority  {e.g.,  the  holding  of  a  child  by  an  adult  claiming 
parental  authority),  since  such  a  reservation  permits  service  only  with  respect 
to  matters  arising  outside  the  exclusive  jurisdiction  area.^' 

It  has  been  held,  on  the  other  hand,  that  a  writ  of  habeas  corpus  properly 
might  issue  from  a  Federal  court  to  discharge  from  the  custody  of  a  State  official 
a  prisoner  held  for  a  crime  indicated  to  have  been  committed  in  an  area  which, 
while  within  the  State,  was  under  the  exclusive  legislative  jurisdiction  of  the 
United  States.  Ex  parte  Tatem,  23  Fed.  Cas.  70S,  No.  13,759  (E.D.  Va.,  1877). 
The  court  issued  the  writ  reluctantly  in  the  Tatem  case,  however,  and  in  In  re 
Bradley.  96  Fed.  969  (C.C.S.D.  Cal.,  1898),  the  court  said  (p.  970)  : 

Unquestionably,  the  circuit  and  di.strict  courts  of  the  United  States  may,  on 
habeas  corpus,  discharge  from  custody  one  who  is  restrained  of  his  liberty 
in  violation  of  the  constitution  of  the  United  States,  even  though  he  is  so 
restrained  under  state  process  to  answer  for  an  alleged  crime  against  the 
state.  Rev.  St.  §  753.  This  power,  however,  in  the  federal  judiciary,  "to 
arrest  the  arm  of  the  state  authorities,  and  to  discharge  a  person  held  by 
them,  is  one  of  great  delicacy"'  (Ex  parte  Thompson,  23  Fed.  Cas.  p.  1016), 
and  ought  not  to  be  exercised  in  any  case  where  suitable  relief  can  be  had 
through  the  regular  procedure  of  the  state  tribunals  *  *  *. 
The  court  said  further  (p.  971)  : 

Assuming — without,  however,  deciding — that  the  allegations  of  the  petition, 
in  the  case  at  bar,  show,  that  the  imprisonment  of  the  petitioner  is  without 
due  process  of  law,  and  violative  of  the  federal  constitution,  they  do  not,  as 
held  in  Ex  parte  Royall,  supra,  "suggest  any  reason  why  the  state  court  of 
original  jurisdiction  may  not,  without  interference  upon  the  part  of  the  courts 
of  the  United  States,  pass  upon  the  question  which  is  raised,"  as  to  the  lack 
of  jurisdiction  in  the  state  government  over  the  land  or  place  in  question. 
The  Supreme  Court  has  ruled  that  whether  the  United  States  had  exclusive 
legislative  jurisdiction  over  land  where  an  alleged  crime  was  committed  is  to  be 
determined  by  the  court  to  which  the  indictment  was  returned,  and  not  by  writ 
of  habeas  corpus  in  connection  with  proceedings  for  the  removal  of  the  accused 
from   another  jurisdiction  for  trial.  Rodman  v.  Pothicr,  264  U.S.  399   (1924). 
Presumably  this  rule  would  apply  to  exti'adition  as  well  as  to  removal  proceedings. 
Federal  Crimes  Act  of  1790  :  Effects  limited. — Among  the  problems  which  early 
resulted  from  the  creation  of  Federal  enclaves  was  that  of  the  administration  of 
criminal  law  over  these  areas.  Once  these  areas  were  withdrawn  from  State  juris- 
diction, in  the  absence  of  congressional  legislation  they  were  left  without  criminal 
law.  Congress,  in  order  to  correct  this  situation,  passed  the  first  Federal  Crimes 
Act,  in  1970  ^'  However,  this  act  defined  only  the  more  serious  crimes,  such  as 
murdei",  manslaughter,  maiming,  etc.,  punishing  their  commission  in  areas  under 
the  "sole  and  exclusive  jurisdiction  of  the  United  States."  Persons  who  committed 
other  offenses  in  these  areas  escai)ed  unpunished. 


^^  See  p.  181,  footnote  10,  infra. 

68  But  see  In  re  Kernan,  247  App.  Dlv.  664,  288  N.Y.  Supp.  329,  aff'd.,  272  N.Y.  560,  4 
N.E.  2d  737   (1936). 

6T 1  Stat.  112,  April  30,  1790.  This  sitatute,  It  was  held  in  Franklin  v.  United  States, 
1  Colo.  35  (1867),  was  not  applicable  in.  a  Territory,  a  Territory  not  being  under  the  "sole 
and  exclusive  jurisdiction  of  the  United  States"  within  the  meaning  of  the  statute. 
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The  gravity  of  the  situotion  was  indicated  by  Joseph  Story  in  his  comment  ou 
a  bill  which  he  wrote  in  ISIG  ''to  extend  tlie  judicial  system  of  the  United 
States."  ^'  He  stated,  in  part,  as  follows  : 

*  *  *  Few,  very  few  of  the  practical  crimes,  (if  I  may  so  say,)  are  now 
punishable  by  statutes,  and  if  the  courts  have  no  general  common  law  juris- 
diction (which  is  a  vexed  question,)  they  are  wholly  dispunishable.  The 
State  Courts  have  no  jurisdiction  of  crimes  committed'  on  the  high  seas,  or 
in  places  ceded  to  the  United  States.  Rapes,  arsons,  batteries,  and  a  host  of 
other  crimes,  may  in  these  places  be  now  committed  with  impunity.  Surely, 
in  naval  yards,  arsenals,  forts,  and  dockyards,  and  on  the  high  seas,  a  com- 
mon law  jurisdiction  is  indispensable.  Suppose  a  conspiracy  to  commit  ti"ea- 
son  in  any  of  these  places,  by  civil  persons,  how  can  the  crime  be  puni.shed? 
These  are  cases  where  the  United  States  have  an  exclusive  local  jurisdiction. 
And  can  it  be  less  iit  that  the  Government  should  have  power  to  protect  itself 
in  all  other  places  where  it  exercises  a  legitimate  authority?  That  Congress 
have  power  to  provide  for  all  crimes  against  the  United  States,  is  incon- 
testable. *  *  *6» 

The.*e  Federal  areas  within  the  States  over  which  Congress  had  exclusive  juris- 
diction had  become,  it  would  seem  from  Story's  comment,  a  criminals'  paradi.se. 
The  act  of  1790,  supra,  defining  and  punishing  for  certain  crimes  on  such  areas 
left  many  grossly  reprehensible  acts  undefined  and  unpunished,  the  States  no 
longer  had  jurisdiction  over  these  areas,  and  the  Federal  courts  had  no  common 
law  jurisdiction."" 

Assimilative  Crimes  Statutes:  Assimilative  Crimes  Act  of  1S25. — In  order, 
therefore,  to  provide  a  system  of  criminal  law  for  ceded  areas,  Congress,  in  1825, 
passed  the  first  assimilative  crimes  statute."^  This  was  section  3  of  the  act  of 
March  8,  1S25,  4  Stat.  115,  which  provided  : 

AND  BE  IT  FURTHER  ENACTED,  That,  if  any  offense  shall  be  committed 
in  any  of  the  places  aforesaid,  the  punishment  of  which  offense  is  not 
specially  provided  for  by  any  lav/  of  the  United  States,  such  offen.se  shall, 
upon  a  conviction  in  any  court  of  the  United  States  having  cognisance  there- 
of, be  liable  to.  and  receive  the  same  punishment  as  the  laws  of  the  state  in 
which  such  fort,  dock-yard,  nnvy-yard.  arsenal,  armory,  or  magazine,  or 
other  place,  ceded  as  aforesaid,  is  situated,  provide  for  the  like  offence  when 
ccmunitted  within  the  body  of  any  county  of  such  state. 

Mr.  Webster,  who  sponsored  this  bill,  is  indicated  to  have  explained  the  pur- 
pose of  lis  third  section  as  follows  (Register  of  Debates  in  Congress,  ISth  Cong., 
2d  Sess..  Jan.  24. 182-5,  Cxales  &  Seaton.  vol.  I,  p.  338)  : 

*  *  *  it  must  be  obvious,  that,  where  the  jurisdiction  of  a  small  place, 
containing  only  a  few  hundreds  of  people,  (a  navy  yard  for  instance,)  was 
ceded  to  the  United  States,  some  provision  was  required  for  the  punishment 
of  offences ;  and  as.  from  the  use  to  which  the  place  was  to  be  put.  some 
crimes  were  likely  to  be  more  frequently  committed  than  others,  the  com- 
mittee had  thought  it  sufficient  to  provide  for  these,  and  then  to  leave  the 
resi<1ue  to  be  punished  by  the  laws  of  the  state  in  which  the  yard,  &c.  might 
be.  He  [Webster]  was  persuaded  that  the  people  would  not  view  it  as  any 
hardship,  that  the  great  class  of  minor  ofl'ences  should  continue  to  be  pun- 
ished in  the  same  manner  as  they  had  been  before  the  cession. 

In  11)1! fed  States  v.  Davis,"^  decided  in  1820,  the  court  stated  the  purpose  of  the 
act  of  1825,  at  page  784 : 


E8  Life  and  Letters  of  Joseph  Story,  1851.  vol.  1.  p.  297. 

6B  Rapes  (18  U.S.C.  2031),  arsons  (18  U.S.C.  81),  batteries  (18  U.S.C.  113),  and  certain 
other  crimes  now  are  punishable  under  modern  derivatives  of  the  Federal  Crimes  Act  of 
1790  set  out  In  the  United  States  Code  (see  18  U.S.C.  114,  661,  662,  1025,  1111,  1112,  1113, 
1363,  2032,  2111,  2192,  and  2093). 

^  Unite^l  Statex  v.  Hudson  and  Goodwin,  7  Cranch  32  (1812)  ;  hut  since  the  Federal 
statute  which  provided  punishment  for  murder  on  an  exclusive  Federal  .iurisdietion  area 
did  not  define  the  crime,  it  was  lieVl  prnner  to  look  to  the  common  law  for  a  definition. 
United  States  v.  Kino,  34  Fpd.  302  (C.C.E.D.N.Y.,  1888)  ;  United  States  v.  Leiois.  Ill 
Fed.  630   (C.C.W.D.  Tex..  1901). 

81  For  a  discussion  of  assimilative  crimes  acts,  see  also  note,  70  Harv.  L.  Rev.  685 
(]957). 

«-  25  Fed.  Cas.  781,  No.  14930  (C.C.D.  Mass.,  1829). 
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The  object  of  the  act  of  1825  was  to  provide  for  the  punishment  of  offences 
committed  in  places  under  the  jurisdiction  of  the  United  Htates,  where  the 
offence  was  not  before  punishable  by  the  courts  of  the  United  States  under 
the  actual  circumstances  of  its  commission.  *  *  * 
The  act  of  1825  was  construed  by  the  Sui;reme  Court  in  United  States  v.  Paul, 
(>  Pet.  141   (18;i2).  An  act  of  1S29  of  the  New  York  lesiislalure  was  held  n-)t  to 
apply  under  the  Assimilative  Crimes  Act  to  the  West  Point  Military  Reservation, 
situated  in  the  State  of  New  York.  Chief  Justice  Marshall  ruled  that  the  act  of 
1825  was  to  be  limited  to  the  adoption  of  State  laws  in  effect  at  the  time  of  its 
enactment.  xVny  State  laws  enacted  after  March  3,  1S25,  could  not  be  adopted  by 
the  act  and  would  therefore  be  of  no  eft'ect  in  a  Federal  enclave.  It  apjteared, 
therefore,  that  the  assimilative  crimes  statute  would  have  to  be  re-enacted  peri- 
odically in  order  to  keep  the  criminal  laws  of  Federal  enclaves  abreast  with 
State  criminal  laws.™ 

In  United  States  v.  Barney,  24  Fed.  Cas.  1011,  No.  14,524  (C.  C.  S.  D.  N.  Y., 
18GG),  the  court  held  that  the  act  of  1825  applied  only  to  those  places  which  were 
under  the  exclusive  jurisdiction  of  the  United  States  at  the  time  the  act  was 
passed.  Therefore,  the  act  would  not  apply  to  any  areas  ceded  to  the  Federal 
Government  by  the  States  after  March  3,  1825.  It  was  similarly  apparent  then  that 
any  areas  ceded  by  the  States  to  the  Federal  Government  after  the  date  of  the 
act  of  1825  were  left  without  criminal  law  except  as  to  those  few  offenses  defined 
in  the  Federal  Crimes  Act  of  1790,  supra. 

Assimilative  Crimes  of  1886. — The  Paul  case  limited  the  act  as  to  time,  and 
the  Barney  case  as  to  place.  The  Congress  completely  remedied  the  situation 
brought  about  by  the  Barney  case,  and  alleviated  the  problems  raised  by  the 
Paul  case,  by  the  act  of  April  5,  1866  (14  Stat.  12,  13),  re-enacting  an  Assimilative 
Crimes  Act.  This  law  extended  the  act  to  "any  place  which  has  been  or  shall  here- 
after be  ceded"  to  the  United  States.  It  also  spelled  out  what  had  in  any  event 
probably  been  the  law — that  no  subsequent  repeal  of  any  State  penal  law  .should 
affect  any  prosecution  for  such  offense  in  any  United  States  court.  Accordingly, 
though  a  State  penal  law  was  repealed  that  law  still  remained  as  part  of  the 
Federal  criminal  code  for  the  Federal  area. 

lie-enact mcvt.s  of  Assimilative  Crimes  Act,  lS98~19JfO, — The  next  re-enactment 
of  the  Assimilative  Crimes  Act  came  on  July  7,  1898  (30  Stat.  717).  This  did  not 
change  the  fundamental  object  of  the  existing  act,  although  it  effected  a  change 
in  phraseology.  The  constitutionality  of  th.e  1898  act  was  sustained  in  Franklin  v. 
United  States.  216  U.S.  5.59  ( 19i0),ivrit  of  error  di  m..  220  U.S.  624.  This  case  held 
that  the  act  did  not  delegate  to  the  States  authority  in  any  way  to  change  the 
criminal  laws  applicable  to  places  over  which  the  United  States  had  jurisdiction, 
adopting  cnly  the  State  law  in  existence  at  the  time  the  1898  act  was  enacted, 
and  that  the  act  was  not  an  unconstitutional  delegation  of  authority  by  Congress. 
The  following  statements  were  made  by  Chief  Justice  White  in  United  States  v. 
Press  PuhUshing  Company,  219  U.S.  1  (1911),  referring  to  the  1898  statute 
( page  9 )  ; 

It  is  certain,  on  the  face  of  the  quoted  section,  that  it  exclusively  relates  to 
offenses  committed  on  United  States  reservations,  etc.,  which  are  "lot  pro- 
vided for  by  any  law  of  the  United  States,"  and  that  as  to  such,  offenses  the 
state  law,  when  they  are  by  that  law  deiiued  and  punished,  is  adopted  and 
made  applicable.  That  is  to  say,  while  the  statute  leaves  no  doubt  where  acts 
are  done  on  reservations  which  are  expressly  prohibited  and  piuiished  as 
crimes  by  a  law  of  the  United  States,  that  the  law  is  dominant  and  con- 
trolling yet,  on  the  other  hand,  where  no  law  of  the  United  States  has  ex- 
pres,sly  provided  for  the  punishment  "of  offenses  committed  on  reservations, 
all  acts  done  on  such  reservations  which  are  made  criminal  by  the  laws  of 
the  several  States  are  left  to  be  punished  under  the  applicable  state  statutes. 
When  these  results  of  the  statute  are  borne  in  mind  it  becomes  manifest 
that  Congress,  in  adopting  it,  sedulously  considered  the  two-fold  character  of 
our  constitutional  government,  and  had  in  view  the  enlightened  purpose,  so 
far  as  the  punishment  of  crime  was  concerned,  to  interfere  as  little  as  nnght 
be  with  the  authority  of  the  States  on  that  subject  over  all  territory  situated 


83  In  United  States  v.  Tucker,  122  Fed.  518  (W.D.  Ky.,  1903),  it  was  held  that  ro- 
enactraent  of  the  assimilative  crimes  statute  obviated  requiremout  for  ascertaining  the 
state  of  the  criminal  law  at  the  time  (1825)  of  its  original  enactment. 
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within  their  exterior  boundaries,  and  which  hence  would  be  subject  to  ex- 
clusive state  jurisdiction  but  for  the  existence  of  a  United  States  reservation. 
In  accomplishing  these  purposes  it  is  apparent  that  the  statute,  instead  of 
tixiug-  \>y  it.s  own  teims  the  punishment  for  crimes  committed  on  such  res- 
ervations which  were  not  previously  provided  for  by  a  law  of  the  United 
States,  adopted  and  wrote  in  the  state  law,  with  the  single  difference  that 
the  offense,  although  punished  as  an  offense  against  the  United  States,  was 
nevertheless  punishable  only  in  the  way  and  to  the  extent  that  it  would 
have  been  punishable  if  the  territory  embraced  by  the  reservation  remained 
subject  to  the  jurisdiction  of  the  State.  *  *  * 
The  Assimilative  Crimes  Act  of  1898  became  section  289  of  the  Criminal  Code 

by  the  act  of  March  4,  1909  (35  Stat.  1088).  In  referring  to  section  289  the  court, 

in  Puerto  Rico  v.  SJiell  Co.,  302  U.S.  2.j3  (1937),  said  (page  266)  : 

PrcjsecutioMs  under  that  section,  however,  are  not  to  enforce  the  laws  of  tlie 
state,  territory  or  district,  but  to  enforce  the  federal  law,  the  details  of 
which,  instead  of  being  recited,  are  adopted  by  reference. 

The  constitutionality  of  the  act  was  upheld  in  Washington,  P.  and  G.  Ry.  v. 

Magruder,  198  F.  218  (D.  Md.,  1912).  The  court  said  (p.  222)  : 

Congress  may  not  empower  a  state  Legislature  to  create  offenses  against 
the  United  States  or  to  fix  their  punishment.  Congress  may  lawfully  declare 
the  criminal  law  of  a  state  as  it  exists  at  the  time  Congress  speaks  shall 
be  the  law  of  the  United  States  in  force  on  particular  portions  of  the  territory 
of  the  United  States  subject  to  the  latter's  exclusive  criminal  jurisdic- 
tion *  *  * 
Section    289    of    the    Criminal    Code    was    subsequently    reenacted    on    three 

occasions : 

1.  Act  of  June  15,  1933,  48  Stat.  152.  adopting  State  laws  in  effect  on  June  1, 
1938.'^ 

2.  Act  of  June  2,  1935,  49  Stat.  394,  adopting  State  laws  in  effect  on  April  1, 
1935.'^ 

3.  Act  of  June  6,  1940,  54  Stat.  234,  adopting  State  laws  in  effect  on  Febru- 
ary 1,  1940."" 

Subsequently  the  act  of  June  11,  1940  (54  Stat.  304),  extended  the  scope  and 
operation  of  the  assimilative  crimes  statute  by  amending  section  272  of  the  Crimi- 
nal Code  so  that  the  criminal  statutes  set  forth  in  chapter  11,  title  18,  United 
States  Code,  including  the  assimilative  crimes  statute,  applied  to  lands  under  the 
concurrent  as  well  as  the  exclusive  jurisdiction  of  the  United  States. 

Assimilative  Crimes  Act  of  JO.'fS. — The  present  assimilative  crimes  statute  was 
enacted  on  Jiuie  25.  1948.  in  the  revision  and  codification  into  positive  law  of 
title  18  of  the  United  States  Code. "'  It  now  constitutes  section  13  of  title  18  of 
the  Code,  and  reads  as  follows  : 

Whoever  within  or  upon  any  of  the  places  now  existing  or  hereafter  reserved 
or  acquired  as  provided  in  section  7  of  this  title,  is  guilty  of  any  act  or 
omission  which,  although  not  made  punishable  by  any  enactment  of  Congress, 
would   be  punishable  if  committed   or  omitted  within  the  jurisdiction  of 
the  State.  Territory,  Possession,  or  district  in  which  such  place  is  situated,  by 
the  laws  thereof  in  force  at  the  time  of  such  act  or  (imissif)n,  shall  be  guilty 
of  a  like  offense  and  subject  to  a  like  punishment. 
Section  7  of  title  18,  United  States  Code,  referred  to  in  section  13.  merely  de- 
fines  the   term    "special   maritime    and    territorial   jurisdiction    of   the    United 
States,"  in  pertinent  part  as  follows  : 

(3)   Any  lands  reserved  or  acquired  for  the  use  of  the  Ignited  States,  and 
under  the  exclusive  or  concurrent  jurisdiction  thereof,  or  any  place  pur- 
chased or  otherwise  acquired  by  the  TTnited  States  by  consent  of  the  legis- 
lature of  the  State  in  which  the  same  shall  be.  for  the  erection  of  a  fort, 
magazine,  arsenal,  dockyard,  or  other  needful  building. 
The  language  of  the  present  assimilative  crimes  statute,  it  may  be  noted,  does 
away  with  the  requirement  for  further  pei-iodic  re-enactment  of  the  law  to  keep 
abreast  with  changes  in  State  penal  laws.  The  words  "by  the  laws  thereof  in 
force  at  the  time  of  such  act  or  omission"  make  such  re-enactments  unnecessarv. 


«  See  also  H.  Kept.  No.  5f!.  7M  Conp.,  Ist  sess. 

«5  Rpp  also  H.  Rppt.  No.  1022,  74th  Coner..  1st  sess. 

8«  See  also  H.  Kept.  No.  1584,  76th  Cong.,  3d  sess.  ;  and  77  Cone  Rec.  5531-5532. 

<"62  Stat.  686. 
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The  previously  existing  section  289  of  the  Criminal  Code,  through  its  several  re- 
enactments,  supra,  read,  "by  the  laws  thereof,  now  in  force."  Accordingly,  under 
the  language  of  the  present  statute  the  State  law  in  force  at  the  time  of  the  act 
or  omission  governs  if  there  was  no  pertinent  Federal  law.  All  changes,  modifica- 
tions and  repeals  of  State  penal  laws  are  adopted  by  the  Federal  Criminal  Code, 
keeping  the  act  up  to  date  at  all  tinics."^ 

Interpretations  of  Assimilative  Crimes  Act:  Adopts  State  law. — It  is  em- 
phasized that  the  Assimilative  Crimes  Act  adopts  the  State  law.  The  Federal 
courts  apply  not  State  penal  laws,  l)ut  Federal  criminal  laws  which  liave  been 
adopted  by  reference.'''' 

Operates  only  when  offense  is  not  otherwise  defined. — The  Assimihitive  Crimes 
Act  operates  only  when  the  Federal  Criminal  Code  has  not  defined  a  certain 
offense  or  provided  for  its  punishment.™  Furthermore,  when  an  offense  has  been 
defined  and  prohibited  by  the  Federal  code  the  assimilative  crimes  statute  cannot 
be  used  to  redefine  and  enlarge  or  narrow  the  scope  of  the  Federal  offense.  The 
law  applicable  in  this  matter  is  clearly  set  out  in  Williams  v.  United  States,  327 
U.S. 711  (194G),  (p.  717)  : 

We  hold  that  the  Assimilative  Crimes  Act  does  not  make  the  Arizona  statute 
applicable  in  the  present  case  because  (1)  the  precise  acts  upon  which  the 
conviction  depends  have  been  made  penal  by  the  laws  of  Congress  defining 
adultery  and   (2)  the  offense  known  to  Arizona  as  that  of  "statutoi-y  rape" 
has  been  defined  and  prohibited  by  the  Federal  Criminal  Code,  and  is  not  to 
be  redefined  and  enlarged  by  applicaticm  to  it  of  the  Assimilative  Crimes  Act. 
The  fact  that  the  definition  of  this  offense  as  enacted  by  Congress  results  in 
a  narrower  scope  for  the  offense  than  that  given  to  it  by  the  State,  does 
not  mean  that   t.lie  congi-essional   definition  must  give  way   to   the   State 
definition.  *  *  *  The  interesting  legislative  history  of  tlie  Assimilative  Crimes 
Act  discloses  nothing  to  indicate  that,  after  Congress  has  once  defined  a 
penal  offense,  it  has  authorized  such  definition  to  be  enlarged  by  the  applica- 
tion to  it  of  a  State's  definition  of  it.  It  has  not  even  been  suggested  that  a 
conflicting  State  definition  could  give  a  narrower  scope  to  the  offense  than 
that  given  to  it  by  Congress.  We  believe  that,  similarly,  a  conflicting  State 
definition  does  not  enlarge  the  scope  of  the  offense  defined  by  Congress.  The 
Assimilative  Crimes  Act  has  a  natural  place  to  fill  through  its  supplementa- 
tion of  the  Federal  Criminal  Code,  without  giving  it  the  added  effect  of  modi- 
fying or  repealing  existing  provisions  of  the  Federal  Code. 
The  Assimilative  Crimes  Act  has  a  certain  purpose  to  fulfill  and  its  applica- 
tion .should  be  strictly  limited  to  that  purpose.  On  the  other  hand,  it  has. been 
applied  whon  there  hns  been  the  slightest  gap  in  Federal  law.  In  Ex  parte  Hart, 
157  Fed.  130  (D.  Ore.,  1907)   the  court,  in  interpreting  the  act  of  July  7,  1898, 
said  (p.  133)  : 

When,  therefore,  section  2  declares  that  when  any  offense  is  committed  in 
any  place,  the  punishment  for  which  is  not  provided  for  liy  any  law  of  the 
United  States,  it  comprehends  offenses  created  by  Congress  where  no  punish- 
ment is  prescrilied,  as  well  as  offenses  created  by  state  law,  where  none 
such  is  inhibited  by  Congress.  So  that  the  latter  section  is  as  comprehensive 
and  far-reaching  as  the  former,  and  is  in  practical  effect  the  same  legislation. 
Includes,  common    law.- — It  has  also  I»een  held   that  the  Assimilative  Crimes 
Act  adopted  not  only  the  statutory  laws  of  a  State,  but  also  the  common  law  of 
the  State  as  to  criminal  offenses.   United  States  v.  Wright,  28  Fed.  Cas.  791, 
No.  10,774   (D.  INIa.ss.,  1871). 

E.rcliides  statute  of  limitations. — The, Assimilative  Crimes  Act  does  not,  how- 
ever, incorporate  into  the  Federal  law  the  general  statute  of  limitations  of  a 
State  relating  to  crimes ;  question  on  this  matter  aro.se  in  United  States  v. 
Andem,  1.58  Fed.  996    (D.N. J.,   1908),  where  the  court  held   that  the  Federal 


•8  Cf.  sec.  4  of  the  Outer  Continental  Shelf  Lands  Act  (act  of  Aug.  7,  1953,  67  Stat.  462, 
43  U.S.C.  1333),  which  adopts  laws  of  adjacent  States  effective  on  the  effective  date  of  the 
act  as  the  Federal  laws  for  the  areas  there  involved.  In  the  case  of  United  States  v.  8h(irp- 
nack,  352  U.S.  962  (1957),  arising  in  the  Western  District  of  Texas,  in  which  the  Supreme 
Court  of  the  United  States  noted  probable  jurisdiction  on  Jan.  14,  1957,  tliere  lias  been 
raised  the  question  whether  an  unconstitutional  delegation  of  legislative  power  Is  in-rolved 
In  tlie  present  Assimilative  Crimes  Act.  See  also  70  Harv.  L.  Rev.  (585  (1957). 

^^  Puerto  Rico  v.  Shell  Co.,  302  U.S.  253  (1937). 

'">  United  States  v.  Press  PuMishing  Compani/,  219  U.S.  1  (1911)  ;  see  also  United  States 
V.  Dolan,  25  Fed.  Cas.  887,  No.  14,978  (C.C.E.D.N.Y.,  1SC5). 
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statute  of  limitations  would  apply,  the  State  statute  of  limitations  being  a 
different  statute  from  that  which  defined  the  offense. 

Excludes  laiD  on  sufficiencif  of  indictment.^. — In  McCou  v.  Pescor,  145  F.  2d 
260  (C.A.  S,  1944),  cert,  den.,  324  U.S.  808  (1945),  question  arose  as  to  the 
sufficiency  of  Federal  indictments  under  a  Texas  statute  adopted  by  the  Assimi- 
lative Crimes  Act.  The  court  held   (p.  262)  : 

Petitioner  argues  that  the  question  here  is  controlled  by  the  decisions  of 
the  Texas  courts  regarding  the  sufficiency  of  indictments  under  the  adopted 
Texas  statute.  *  *  *  The  Texas  decisions,  however,  are  not  controlling. 
Prosecutions  under  18  U.S. C.A.  §  468,  "are  not  to  enforce  the  laws  of 
the  state,  territory,  or  district,  but  to  enforce  the  federal  law,  the  details 
of  which,  instead  of  being  recited,  are  adopted  by  reference."  *  *  * 
This  is  amplified  in  a  discussion  concerning  the  Assimilative  Crimes  Act  in  22 
Calif.  L.  Rev.  152  (1934). 

Offenses  included. — The  overwhelming  majority  of  offenses  committed  by 
civilians  on  areas  under  the  exclusive  criminal  jurisdiction  of  the  United  States 
are  petty  misdemeanors  {e.g.,  traffic  violations,  drunkenness).  Since  these  are 
not  defined  in  Federal  statutory  law,  and  since  the  authority  to  define  them  by 
regulations  is  limited  to  a  few  Federal  administrators,'^  their  commission  usually 
can  be  punished  only  under  the  Assimilative  Crimes  Act.^^  The  act  also  has  been 
invoked  to  cover  a  number  of  serious  offenses  defined  by  State,  but  not  Federal 
law." 

Offenses  not  included. — The  Assimilative  Crimes  Act  will  not  operate  to  adopt 
any  State  penal  statutes  which  are  in  conflict  with  Federal  policy  as  expressed 
by  acts  of  Congress  or  by  valid  administrative  regulations.  In  Air  Terminal 
Services,  Inc.  v.  Rc7itzel,  81  F.  Supp.  611  (E.D.  Va.,  1949),  a  Virginia  statute 
provided  for  segregation  of  white  and  colored  races  in  places  of  public  assem- 
blage and  entertainment.  A  regulation  of  the  Civil  Aeronautics  Administrator 
prohibited  segregation  at  the  Washington  National  Airport  located  in  Virginia. 
The  airport  was  under  the  exclusive  criminal  jurisdiction  of  the  United  States. 
The  question  presented  was  whether  the  Virginia  statute  was  adopted  by  the 
Assimilative  Crimes  Act,  thus  rendering  the  Administrator's  regulation  invalid. 
The  C'lurt  held,  at  page  612: 

The  fundamental  purpose  of  the  assimilative  crimes  act  was  to  provide  each 
Federal  reservation  a  criminal  code  for  its  local  government ;  it  was  intended 
"to  use  local  statutes  to  fill  in  gaps  in  the  Federal  Criminal  Code."  It  is  not 
to  be  allowed  to  override  other  "federal  policies  as  expressed  by  Acts  of 
Congress"  or  by  valid  administrative  orders,  Johnson  v.  Yell&iv  Cab  Co.,  321 
U.S.  3S3,  *  *  *  and  one  of  those  "federal  policies"  has  been  tho  avoidance 
of  race  distinction  in  Federal  matters.  Hurd  v.  Hodge,  334  U.S.  24,  34.  68 
S.   Ct.  847.   The  regulation  of  the  Administrator,  who  was  authorized  by 
statute,  Act  of  June  29,  1940,  54  Stat.  686,  to  promulgate  rules  for  the  Air- 
port, is  but  an  additional  declaration  and  effectuation  of  that  policy,  and 
therefore  its  issuance  is  not  barred  by  the  assimilative  crimes  statute, 
la  Xash  v.  Air  Tcnninal  Services,  Inc.,  85  F.  Supp.  545  ( E.  D.  Va.,  1949),  decided 
on  the  basis  of  facts  existing  before  the  Administrator's  regulation  on  the  basis 
of  facts  existing  before  the  Administrator's  regulation  was  issued,  it  was  held 
that  tlie  Virginia   segregation   statute  had  been  adopted  by  the  Assimilative 
Crimes  Act,  and  did  apply  to  the  National  Airport.  However,    itwas  held  that 
once  the  regulation  was  promulgated  the  State  statute  was  no  longer  enforce- 
able at  the  airport.  The  court  said  (p.  548)  : 

Too,  the  Court  is  of  the  opinion  that  the  Virginia  statute  already  cited  was 
then  applicable  to  the  restaurants  and  compelled  under  criminal  penalties 
the  separation  of  the  races.  TJie  latter  became  a  requirement  of  the  federal 
law  prevailing  on  the  airport,  by  virtue  of  the  Assimilative  Crimes  Act, 
supra,  and  continued  in  force  until  the  promulgation,  on  December  27,  1948, 
by  tlie  Administrator  of  Civil  Aeronautics  of  his  regulation  expressing  a 
diffeient  polii'y.  *   *   * 


"1  Report,  part  I,  p.  52,  and  see  infra,  p.  137  et  seq. 

'-■Eg.:  rofkiess  driving:  United  States  v.  Watson,  SO  F.  Supp.  649  (B.T).  Va..  1948)  ; 
posspssion  of  slot  machines:  United  States  v.  Sosseur,  181  F.  2d  873   (C.A.  7.  1950). 

"77  {7..-  Bursjlnrv  :  Dunaway  v.  T^nited  States,  170  F.  2d  11  (C.A.  10,  1948)  ;  sodomy: 
United  Stated  v.' OW,  204  F.  2d  740  (C.A.  7,  1953):  embezzlement:  United  States  v. 
TitKs.  fi4  F.  Supp.  55  (D.N.J. ,  1946)  ;  criminal  syndicalism:  Burns  v.  United  States,  274 
U.S.  328  (1927). 
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When  lands  are  acquired  by  the  United  States  in  a  State  for  a  Federal  pur- 
pose, such  as  the  erection  of  forts,  arsenals  or  other  public  buildings,  these  lands 
are  free,  reirardless  of  their  legislative  jnrii'dictioiua  status,  from  such  interfer- 
ence of  the  State  as  would  destroy  or  impair  the  effective  use  of  the  land  for  the 
Federal  purpose.  Sucli  is  the  law  with  reference  to  all  iustrumentalilies  created 
bv  [lie  Federal  Government.'*  Their  exemption  from  State  control  is  essential  to 
the  independence  and  sovereign  authority  of  the  United  States  within  the  sphere 
of  its  delegated  powers.  Fort  Leavenworth  R.  R.  v.  Lowe,  114  U.S.  525  (1885)  ; 
James  v.  Bravo  Contracting  Company,  302  U.S.  134  (1937). 

In  providing  for  the  carrying  out  of  the  functions  and  purposes  of  the  Federal 
government.  Congress  on  numerous  occasions  has  authorized  administrative 
officers  or  boards  to  adopt  regulations  to  effect  the  will  of  Congress  as  expressed 
l)y  Federal  statutes.  For  example,  the  Secretary  of  the  Interior  is  authorized 
to  make  rules  and  regulations  for  the  management  of  parks,  monuments  and 
reservations  under  the  jurisdiction  of  the  National  Park  Service"'  (16  U.S.C.  3)  ; 
the  Secretary  of  Agriculture  is  authorized  to  make  regulations  for  the  use  and 
preservation"  of  national  forests  (16  U.S.C.  551)  ;  the  Administrator  of  General 
Services  is  authorized  to  make  regulations  governing  the  use  of  Federal  property 
under  his  control  (40  U.S.C.  318a)  ;  and  the  head  of  each  Department  of  the 
Government  is  authorized  to  prescribe  regulations,  not  inconsistent  with  laws, 
for  the  government  of  his  department,  the  conduct  of  its  officers  and  clerks,  the 
distribution  and  performance  of  its  business,  and  the  custody,  use  and  preserva- 
tion of  the  records,  papers,  and  property  appertaining  to  it  (5  U.S.C.  22).  The 
law  is  well  settled  that  any  such  regulation  must  meet  two  fundamental  tests : 
(1)  it  must  be  reasonable  and  appropriate  {Manhattan  Co.  v.  Commissioner, 
297  U.S.  129,  134  (1936)  ;  International  Ry  v.  Davidson,  257  U.S  506,  514  (1922)  ; 
Commissioner  of  Internal  Revenue  v.  Clark,  202  F.2d.  94,  98  (C.A.  7,  1953)  ; 
KriJl  V.  Anna  Corporation,  76  F.Supp.  14,  17  (E.  D.  N.  Y.,  1948) ),  and  (2)  it  must 
be  consistent  not  only  with  the  statutory  source  of  authority,  but  with  the  other 
Federal  statutes  and  p.olicies  {Manhuttcn  Co.  v.  Commissioner,  supra;  Inter- 
national Ry.  V.  Davidson,  supra;  Johnson  v.  Keating,  17  F.2d  50,  52  (C.  A.  1, 
192C)  :  In  re  Merchant  Mariners  Documents,  19  F.  Supp.  426,  429  (N.D.  Cal., 
1949)  :  Peoples  Bank  v.  Eccles,  161  F.2d  630,  640  (D.  C.  App.  1947),  rev'd.  on  other 
grounds.  8a3  U.S.  426  (1948). 

It  may  be  assumed  that  a  Federal  regulation  in  conflict  with  a  State  law  will 
nevertheless  fail  to  prevent  the  adoption  of  the  State  law  under  the  Assimilative 
Crimes  Act,  or  to  terminate  the  effectiveness  of  the  law,  unless  the  regulation 
meets  the  fundamental  tests  indicated  above.  However,  there  appear  to  be  no 
judicial  decisions  other  than  the  Rentzel  and  Nash  cases,  supra,  which  both 
indicated  a  regulation  to  be  valid,  that  touch  upon  the  subject." 

No  reported  judicial  decision  appears  to  exist  'upholding  the  effectiveness, 
under  the  Assimilative  Crimes  Act,  of  a  primarily  regtilatory  statute  containing 
criminal  provisions.  Liquor  licensing  laws,  zoning  laws,  building  codes,  and 
laws  controlling  insurance  solicitation,  when  these  provide  criminal  penalties 
for  violations,  are  such  as  are  under  consideration. 

On  the  other  hand,  no  judicial  decision  has  been  discovered  in  which  it  has 
been  held  that  a  regulatory  statute  of  the  State  which  was  the  former  sovereign 
was  ineffective  in  an  area  under  the  exclusive  jurisdiction  of  the  Federal  Gov- 
ernment for  the  reason  that  the  Assimilative  Crimes  Act  did  not  apply  to  feder- 
alize such  statutes.  Several  cases'"  have  from  time  to  time  been  cited  "in  support 

''*  Sep  chapter  IX.  infra,  p.  24!). 

75  In  Rohhina  v.  Vnitrrl  FJtatca,  284  Fed.  39  (C.A.  8,  1922),  there  were  upheld  such  regu- 
lations issued  hy  the  Secretary  of  the  Interior;  in  Colorado  v.  Toll,  268  TJ.S.  228.  2."?1 
(1925),  it  was  stated  that  the  Robbing  decision  was  based  on  Federal  possession  of  lejrlsla- 
tlve  iiirlsdlctlon. 

''However,  the  Criminal  Division,  TT.S.  Dept.  of  Justice,  has  ruled  that  milltnry  resrula- 
tlons  purporting  to  sanction  bingo  and  similar  games  would  be  ineffective  to  prevent  the 
adoption  of  Rtnte  laws  prohibiting  gamblins:  (Letter  dated  Apr.  29,  10.").".  from  Asst.  Atty. 
Gen..  Cnm.  Div..  to  Secy,  of  Defense).  Tlie  .Tndge  Adyocnte  Oener'il  of  the  Nnyy  lins  lield  thet 
the  Assimilative  Crimes  Act  adopted  State  statutes  and  thereby  prohibited  the  operation 
of  punch  hoards  {Op.  J.A.G.,  Navj/,  .TAG:  II  :1  :JGMR  :  mac  (Feb.  17,  1955)).  and  slot 
machines  (ibid,  JAG  :TI  :NLM  :.ilr  (July  5,  1949)),  on  exclusive  Federal  inrisdiction  areas. 
(See  also  15  U.S.C.  1175  ;  and  United  y^fate/i  v.  Sofotenr,  181  F.  2d  87.'^  (C.A.  7.  1950). ) 

""Collins  V.  Yosemite  Park  Co.,  304  U.S.  518  (1938)  ;  Petersen  v.  United  States,  191  F. 
2d  154  (C.A.  9,  1951),  cert,  den.,  ?A2  U.S.  .<^85  ;  Crater  Lake  Nat.  Parle  Co.  v.  Oregon  Liquor 
Control  Coin'n.,  20  F.  Supp.  303  (D.  Ore..  19.391  ;  Birmingham  v.  Thompson,  200  F.  2d  ;"05 
(C.A.  5,  1912)  ;  Johnson  v.  Yelloic  Cab  Transit  Co.,  321  U.S.  383  (1944). 
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of  the  theory  that  the  act  does  not  apply  to  criminal  provisions  of  regulatory 
State  statutes,  but  in  each  case  tlie  decision  of  the  court  actually  was  based  on 
other  grounds,  whatever  the  dicta  in  which  the  court  may  have  indulged. 

Collins  v.  Yosemite  Park  Co.,  304  U.S.  518  (193S),  involved  an  attempt  by  a 
State  body  to  license  and  control  importation  and  sale  of  liquor  in  an  area  under 
partial  (denominated  "exclusive"  in  the  opinion)  Federal  jurisdiction,  wliere  a 
right  to  impose  taxes  had  been  reserved  by  the  State.  While  the  court  found  un- 
enforceable by  the  State  the  regulatory  provisions  of  State  law  attempted  to  be 
enforced,  it  seems  clear  that  it  did  so  on  the  ground  that  the  State's  reservation 
to  tax  did  not  reserve  to  it  authority  to  regulate,  taxation  and  regulation  being  es- 
sentially different ;  there  was  no  question  involved  as  to  whether  the  same  regu- 
latory statutes  might  have  been  enforced  as  Federal  law  by  a  Federal  agency 
under  the  Assimilative  Crimes  Act. 

Petersen,  v.  United  States,  191  F.  2d  154  (C.  A.  9,  1951),  cert,  den.,  342  U.S.  885, 
decided  that  legislative  jurisdiction  had  been  transferred  from  a  State  to  the 
United  States  with  respect  to  a  privately  owned  ai'ea  within  a  national  park, 
and  on  this  basis  the  court  held  invalid  a  license  issued  by  the  State,  contrary 
to  Federal  policy,  for  sale  of  liquor  on  the  area.  As  in  the  Collins  case,  this  was 
a  disapproval  of  a  State  attempt  to  exercise  State  authority  in  a  matter  jurisdic- 
tion over  which  had  been  ceded  to  the  Federal  Government. 

In  Crater  Lake  Nat.  Park  Co.  v.  Oregon  Liquor  Control  Co)n'n,  26  F.  Supp. 
363  (D.  Ore.,  1939),  the  court  interpreted  the  Collins  case  as  holding  that  "the 
regulatory  features  of  the  California  Liquor  Act  are  not  applicable  to  Yosemite 
National  Park,"  and  called  attention  to  the  similarity  in  the  facts  involved  in  the 
two  cases.  But  in  the  Crater  Lake  Nat.  Park  Co.  case  there  was  raised  for  the 
first  time,  by  motion  for  issuance  of  an  injunction,  the  question  whether  the 
Assimilative  Crimes  Act  affects  the  federalization  of  regulatory  provisions  of 
State  law;  this  question  the  court  did  not  answer,  holding  that  its  resolution 
should  occur  through  a  criminal  proceeding  and  that  there  was  no  ground  for 
injunctive  relief. 

The  case  of  Birmingham  v.  Thompson,  200  F.  2d  505  (C.  A.  5,  1952),  like  the 
Collins  and  Petersen  cases  resiUted  in  a  court's  disapproval  of  a  State's  attempt 
to  exercise  State  regulatory  authority  in  a  matter  jurisdiction  as  to  which  had 
been  transferred  to  the  Federal  Government.  Here  it  was  a  municipality  (under 
State-derived  authority,  of  course)  which  sought  to  impose  the  provisions  of  a 
building  code,  particularly  the  requirement  for  a  building  permit  and  its  inci- 
dental fee,  upon  a  Federal  contractor,  and  the  court  held  that  a  State  reserva- 
tion of  taxing  jjower  did  not  extend  to  permit  State  control  of  building.  Again, 
there  was  involved  no  question  as  to  whether  the  Assimilative  Crimes  Act  fed- 
eralized State  regulatory  statutes. 

In  the  case  of  Johnson  v.  Yelloiv  Cab  Transit  Co.,  321  U.S.  383  (1944),  there 
was  involved  a  State  seizure  of  liquor  in  transit  through  State  territory  to  an 
area  under  exclusive  Federal  jurisdiction.  The  court's  decision  invalidating  the 
seizure  was  based  on  the  fact  that  no  State  law  purported  to  prohibit  or  regu- 
late a  shipment  into  or  through  the  State  to  an  area  under  exclusive  Federal 
jurisdiction.  In  connection  with  a  collateral  matter,  as  to  whether  a  Federal 
court  properly  ordered  a  surrender  of  the  liquor  by  the  State,  there  was  raised 
the  question  whether  the  Assimilative  Crimes  Act  effected  an  adoption  of  State 
law  in  the  Federal  enclave,  which  might  have  had  the  effect  of  making  illegal 
the  transactions  involved.  The  court  made  clear  that  it  was  avoiding  the  ques- 
tion (p.  391)  : 

Were  we  to  decide  that  the  assimilative  crimes  statute  is  not  applicable 
to  this  sJiipment  of  liquors,  we  would,  in  effect,  be  construing  a  federal 
criminal  statute  against  the  United  States  in  a  proceeding  in  which  the 
United  States  has  never  been  represented.  And.  on  the  other  hand,  should 
we  decide  the  statute  outlaws  the  shipment,  such  a  decision  would  be  equiv- 
alent to  a  holding  that  more  than  200  Army  Officers,  sworn  to  support  the 
Constitution,  had  participated  in  a  conspiracy  to  violate  federal  law.  Not 
only  that,  it  would  for  practical  purposes  be  accepted  as  an  authoritative 
determiantion  that  all  army  reservations  in  the  State  of  Oklahoma  must 
conduct  their  activities  in  accordance  with  numerous  Oklahoma  liquor  regu- 
lations, some  of  which,  at  least,  are  of  doubtful  applicability.  And  all  of 
this  would  be  decided  in  a  case  wherein  neither  the  Army  Officf  rs  nor  the 
War  Department  nor  th'-  Attorney  General  of  the  United  States  have  been 
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represented,  and  upon  a  record  eonsistins  of  stipulations  between  a  private 
carrier  and  the  legal  representatives  of  Oklahoma. 
While  two  justices  of  the  Supreme  Court  rendered  a  minority  opinion  express- 
in:;  the  view  that  the  Assimilative  Crimes  Act  adopted  State  regulatory  statutes 
for  the  Federal  enclave  and  made  illegal  the  transactions  involved,  the  majority 
opinion  cannot  thereby  be  construed,  in  view  of  the  plain  language  with  which 
il  expresses  the  court's  avoidance  of  a  ruling  on  the  question,  as  holding  that  the 
Assimilative  Crimes  Act  does  not  adopt  regulatory  statutes. 

The  absence  of  decisions  on  the  point  whether  the  Assimilative  Crime  Act  is 
applicable  to  regulatory  statutes  containing  criminal  provisions  may  well  long 
C(mtinue.  in  the  general  absence  of  Federal  machinery  to  administer  and  enforce 
such  statutes.  In  any  event,  it  seems  clear  that  portions  of  such  statutes  pro- 
viding for  administrative  machinery  are  inapplicable  in  Federal  enclaves;  and 
in  numerous  instances  such  portions  will,  in  falling,  bring  down  penal  provisions 
from  which  they  are  inseparable."" 

I'NiTEo  States  Commissioners  Act  of  1940:  The  act  of  October  9,  1940  (now 
IS  U.S.  C.  3401),  granted  to  United  States  commissioners  the  authority  to  make 
final  disposition  of  petty  offenses  committed  on  lands  under  the  exclusive  or 
concurrent  jurisdiction  of  the  United  States,  thus  providing  an  expeditious 
method  of  disposing  of  many  cases  instituted  under  the  assimilative  crimes 
statute.  By  28  U.S.C.  632,  national  park  commissioners  (see  28  U.S.C.  631),  have 
had  extended  to  them  the  jurisdiction  and  power  had  by  United  States  commis- 
sioners under  18  U.S.C.  3401. 

The  view  has  been  expressed  that  under  this  act  United  States  commissioners 
are  not  authorized  to  try  persons  charged  with  petty  offenses  committed  within 
a  national  monument.™  a  national  memorial  park,^  or  a  national  wildlife  refuge,*^ 
because  of  the  fact  that  the  United  States  held  the  particular  lands  in  a  pro- 
prietorial interest  status,  in  accordance  with  its  usual  practice  respecting  lands 
held  for  these  purposes,  and  the  act  authorizes  specially  designated  commis- 
sioners to  act  only  with  respect  to  lands  over  which  the  United  States  exercises 
either  exclusive  or  concurrent  jurisdiction. 

It  is  interesting  to  note  that  the  act  of  October  9,  1940  (54  Stat.  1058),  of  which 
the  present  code  section  is  a  re-enactment  by  the  act  of  June  25,  1948,  was 
introduced  as  H.R.  1999,  76th  Congress.  A  similar  bill  (H.R.  4011)  without  the 
phraseology  "or  over  which  the  United  States  has  concurrent  jurisdiction"  was 
passed  by  the  House  of  Representatives  in  the  75th  Congress.  When  the  bill  was 
reintroduced  in  the  76th  Congress,  the  above-quoted  words  were  included  at  the 
special  request  of  the  National  Park  Service,  since  only  a  small  number  of  na- 
tional iiark  areas  were  under  the  exclusive  jurisdiction  of  the  United  States,  and 
without  some  language  to  provide  for  the  trial  jurisdiction  of  commissioners 
over  petty  offenses  committed  in  the  other  areas  the  benefits  of  the  proposed 
legislation  could  not  be  realized  in  many  national  parks. 

The  words  "concurrent  jurisdiction"  were  suggested  because  they  were  under- 
stood as  including  partial  (or  proprietorial)  jurisdiction  and  as  consisting  essen- 
tially of  that  jurisdiction  of  the  Federal  Government  which  is  provided  by  the 
Constitui-ion.  article  IV.  section  3.  In  fact  .for  a  number  of  years,  a  proprietorial 
interest  status  as  exercised  over  permanent  reservations  by  the  United  States 
was  understood  among  attorneys  in  the  Department  of  the  Interior  as  "con- 
current jurisdiction."*"  This  construction  has  never  been  placed  on  the  term 
"concurrent  jurisdiction"  either  by  the  courts  or  by  Government  agencies  gen- 
erally, and  at  least  in  recent  years  the  Department  of  the  Interior  has  not  so 
interpreted  the  term. 

l.^?,?^'i''vlf^^*w^•;'*'^'■'^^''i'"  '^  related  fliscussion  of  adoption  under  the  International 
law  rule  of  State  statutes  requiring  administrative  action 

TO  Memo  Aug.  23,  1945,  from  Acting  Director.  National  Park  Service,  Department  of  the 
Interior,  to  Regional  Director,  National  Park  Service,  Department  of  tlie  Interior 

so  Memo  Sept.  24,  1948,  from  Acting  Assistant  Director,  National  Park  Service  Depart- 
ment of  the  Interior,  to  Regional  Director,  Region  2,  National  Park  Service,  Department 
of  the  Interior. 

81  Letter  dated  Sept.  1,  1954,  from  Director,  Fish  and  Wildlife  Service,  Department  of 
the  Interior,  to  United  States  Commissioner,  St.  Joseph,  Missouri. 

8- Memo  June  12,  1951,  from  Regional  Counsel,  Region  Three,  National  Park  Service 
Department  of  the  Interior,  to  Regional  Director,  Region  Three,  National  Park  Service' 
Department  of  the  Interior. 

Letter  dated  Dec.  27,  1951,  from  Regional  Counsel,  Region  3,  National  Park  Service, 
Department  of  the  Interior,  to  Chief  Judge,  Court  of  Appeals  for  the  Third  Circuit.  Wil- 
mington, Del. 
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In  this  connection,  it  should  be  noted  that  the  Department  of  the  Interior  in 
the  past  considered  obtaining,  in  collaboration  with  other  interested  Federal 
agencies,  legislation  which  would  authorize  United  States  commissioners  to  try 
petty  offenses  against  the  United  States,  regardless  of  the  status  of  the  juris- 
diction over  the  Federal  area  involved.^ 

The  Committee  has  given  consideration  to  broadening  the  powers  of  United 
States  commissioners  by  authorizing  them  to  act  additionally  on  lands  over  which 
the  Government  has  a  proprietorial  interest  only.  In  the  Committee's  conclusions 
and  recommendations,"  it  was  recommended  that  the  powers  of  commissioners 
also  extend  to  any  place  "*  *  *  which  is  under  the  charge  and  control  of  the 
United  States." 

Staff  Survey,  Committee  on  the  Judiciary,  Subcommittee  o^  Criminal  Law 
AND   Procedures   United   States    Senate 

state    jurisdiction    over    crimes    involving    INDIANS    OR    INDIAN    LAND 

On  June  20,  1972,  the  Subcommittee  on  Criminal  Laws  and  Procedures  sent  a 
special  mailing  to  the  Attorneys  General  of  the  twenty-six  states  in  which,  accord- 
ing to  the  Interior  Department,  Indian  country  is  located. 

Following  is  the  relevant  text  of  the  letter  of  Senator  McClellan,  the  Subcom- 
mittee's chairman : 

"As  you  know,  the  Subcommittee  on  Criminal  Laws  and  Procedures  is  consid- 
ering the  policy  questions  presented  by  a  proposed  new  Federal  Criminal  Code 
drafted  by  the  National  Commission  on  Reform  of  Federal  Criminal  Laws.  The 
National  Association  of  State  Attorneys  General  and  the  Attorneys  General  of  a 
number  of  States  have  given  generously  of  their  time  and  expertise  to  examine 
the  proposed  Code  and  testify  or  offer  written  comments  and  suggestions  thereon 
to  the  Subcommittee. 

"I  am  writing  now  about  one  specific  problem  to  which  our  attention  has  been 
alerted  i.e.,  the  problem  of  Federal  criminal  jurisdiction  over  crimes  committed 
in  Indian  country.  Since  there  is  Indian  country  in  your  State,  I  should  like  your 
observations  and  recommendations  with  respect  to  such  jurisdiction. 

"There  are  a  number  of  ways  in  which  jurisdictional  responsibility  might  be 
divided  among  the  tribal.  Federal  and  State  authorities  and  be  respectful  of 
Federal-State  relations  and  the  status  of  the  tribes.  It  would  be  helpful  to  the 
work  of  the  Subcommittee  if  you  would  : 

"(1)  indicate  the  nature  of  your  State's  jurisdiction  vis-a-vis  tribal  and 
Federal  jurisdiction  over  crimes  involving  Indians  or  Indian  land ; 

"(2)    cite   relevant   statutes,   and,   if  possible,   provide   a   copy   of  such 
statutes ; 

"(.3)   indicate  any  practical  problems  involved  in  fair  and  effective  law 
enforcement  under  the  existing  arrangements  ;  and 

"(4)  make  any  suggestions  you  may  have  for  change  and  improvement." 

Replies  were  received  from  the  offices  of  the  Attorneys  General  of  nineteen 

states.  The  length  and  character  of  the  responses  were  too  varied  to  permit 

generalizations.  Consequently,  relevant  portions  of  each  reply  are  set  forth  below, 

State  by  State. 

ALASKA 

Character  of  Criminal  Jurisdiction  over  Indian  Country  in  State: 

The  Metlakatla  Community  itself  exercises  tribal  jurisdiction  over  criminal 
offen-es  committed  by  Indians  in  that  area.  "All  other  parts  of  what  (but  for  18 
U.S.C.  §  1162)  would  be  considered  Indian  country  are  dealt  with  in  such  a 
fashion  as  to  make  it  impossible  for  Indian  country  ever  to  exist  there  again." 
The  state  itself  exercises  criminal  "jurisdiction  over  offenses  committed  by  or 
against  Indians  to  the  same  extent  that  they  exercise  jurisdiction  elsewhere  in 


83  Memo  Sept.  24,  1948,  from  Acting  Assistant  Director,  National  Park  Service,  Depart- 
ment of  the  Interior,  to  Regional  Director,  Region  2,  National  Park  Service,  Department 
of  the  Interior. 

8*  Report,  part  I,  p.  76. 
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the  state  .  .  . ;  there  is  no  special  significance  jurisdictionally  to  the  locus  of  or 
parties  to  the  crime". 

.Problems   icith   Current  Jurisddctional  Arrangements: 

At  one  point,  the  Metlakatia  community,  like  other  Indian  communities  in  the 
state,  was  under  the  jurisdiction  of  the  state.  Nevertheless,  the  Metlakatia  com- 
munity continued  to  have  its  own  tribal  court  and  objected  to  the  witiidrawal  of 
the  power  of  the  tribal  court ;  because  of  its  location,  the  community  could  not 
receive  adequate  service  from  the  state  courts  and  police.  When  the  Civil  Rights 
Act  of  19G8  allowed  retrocession  of  jurisdiction,  such  action  was  taken  and  the 
tribal  jurisdiction  of  the  Metlakatia  community  was  reestablished. 

There  have  been  no  difficulties  with  the  Metlakatia  court  or  its  procedures. 

CALIFORNIA 

Character  of  CriminalJurisdictian  over  Indian  Country  in  State: 

Mr.  Ario  E.  Smith  of  the  Attorney  General's  ofiice  wrote  : 

"California  has  had  criminal  jurisdiction  over  'all  Indian  country  in  the  state' 
since  1953.  As  a  result  of  the  1953  amendment,  the  entire  body  of  California 
criminal  hwv  has  been  applicable  to  Indian  Country,  with  the  exceptions  noted 
in  that  section  concerning  fishing  and  hunting  rights." 

Suggestions: 

Mr.  Smith  made  the  following  observations  : 

"There  is  one  statement  which  should  be  made  concerning  the  assertion  that 
the  existing  definition  of  Indian  Country  in  Title  18,  United  States  Code,  Sec- 
tion 1151  appears  to  need  no  redefinition.  The  definition  is  complex.  In  particular, 
I  would  call  your  attention  to  the  subsection  1151  which  provides  for  all  allot- 
ments, 'the  Indian  titles  to  which  have  not  been  extinguished.  .  .  .'  There  ap- 
pears to  be  some  conflict  among  the  cases  concerning  the  definition  of  'Indian 
titles.'  Congress  might  make  clear  its  intent  to  cover  Indian  allotments  out  of 
what  was  formerly  land  to  which  Indian  title  had  never  been  extinguished — 
reservations  created  by  agreement  or  treaty,  or  land  specifically  set  aside  for 
Indian  use.  If  the  term  is  interpreted,  as  in  one  case,  to  include  all  allotments  out 
of  public  lands  to  Indians,  the  effect  is  to  scatter  small  and  frequently  isolated 
enclaves  of  federal  jurisdiction  throughout  a  state.  This  creates  difficult  enforce- 
ment problems  both  for  the  federal  and  state  governments. 

"The  policy  of  the  statute  is  designed  to  promote  the  continuity  of  Indian 
communities — which  appears  to  be  a  wise  policy.  This  policy  is  not  served  by 
assigning  exclu.sive  jurisdiction  to  allotments  out  of  national  forest  lands  at  a 
distance  from  Indian  Country.  The  statute  should  apply  exclusive  federal  juris- 
diction to  Indian  allotments  made  from  lands  to  which  there  was  'Indian'  title." 


Character  of  Criminal  Jiirisdiction  over  Indian  Country  in  State: 
Attorney  General  Robert  L.  Shevin  wrote  : 

"Florida   exercises   criminal   jurisdiction   over   crimes   committed   in    Indian 
country  pursuant  to  Section  285. IG,  Florida  Statutes,  which  provides : 
"  '285.16  Civil  and  Criminal  j urisdiction ;  Indian  reservation. — 

"'(1)  The  state  of  Florida  hereby  assumes  jurisdiction  over  criminal 
offenses  committed  by  or  against  Indians  or  other  persons  within  Indian 
reservations  and  over  civil  causes  of^  actions  between  Indians  or  other  per- 
sons or  to  which  Indians  or  other  persons  are  parties  rising  within  Indian 
reservations. 

"'(2)  The  civil  and  criminal  laws  of  Florida  shall  obtain  on  all  Indian 
reservations  in  this  state  and  shall  be  enforced  in  the  same  manner  as  else- 
where throughout  the  state.'  " 

IDAHO 

Character  of  Criminal  Jurisdiction  over  Indian  Country  in  State: 

Assistant  Attorney  General  "Wayne  Meuleman  forwarded  to  the  Subcommit- 
tee a  copy  of  the  State  Attorney  General's  opinion  on  jurisdiction  over  Indian 
country  in  Idaho.  The  following  is  an  excerpt  from  that  opinion : 

"Section  67-5101  of  the  Idaho  Code  states:  "STATE  JURISDICTION  FOR 
CIVIL  AND   CRIMINAL  ENFORCEMENT   CONCERNING   CERTAIN  MAT- 
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TERS  ARISING  IN  INDIAN  COUNTRY.— The  state  of  Idaho,  in  accordance 
with  the  provisions  of  67  Statutes  at  Large,  page  589  (Public  Law  280)  hereby 
assumes  and  accepts  jurisdiction  for  the  civil  and  criminal  enforcement  of  state 
laws  and  regulations  concerning  the  following  matters  and  purposes  arising  in 
Indian  country  located  within  this  state,  as  Indian  country  is  defined  by  title  18, 
United  States  Code  1151,  and  obligates  and  binds  this  state  to  the  assumption 
thereof : 

"  'A.  Compulsory  school  attendance 
"  'B.  Juvenile  delinquency  and  youth  rehabilitation 
"  'C.  Dependent,  neglected  and  abused  children 
"  'D.  Insanities  and  mental  illness 
"  'E.  Public  assistance 
"  'F.  Domestic  relations 

"  'G.  Operation   and   management   of   motor   vehicles   upon  highways   and 
roads  maintained  by  the  county  or  state,  or  political  subdivisions  thereof.'  " 
"Except  for  Section  (57-5102.  Idaho  Code,  this  is  the  extent  of  State  jurisdic- 
tion  for   civil   and   criminal   matters   arising  in   Indian   reservations.    Section 
67-5102  states : 

"  -ADDITIONAL  STATE  JURISDICTION  WITH  CONSENT  OF  TRIBE 
GOVERNING  BODY. — Additional  state  jurisdiction  in  criminal  and  civil 
causes  of  action  may  be  extended  to  particular  reservations  or  Indian  coun- 
try with   the  consent  of  the  governing  body  of  the   tribe   occupying  the 
Indian  country  affected  by  the  assumption  of  such  additional  jurisdiction. 
Thi    may  be  achieved  by  negotiation  with  the  tribe  or  by  unilateral  action 
by  i  y  the  tribe.  In  every  case  the  extent  of  such  additional  jurisdiction  shall 
be  determined  by  a  resolution  of  the  tribal  governing  body  and  become 
effective  upon  the  tribe's  transmittal  of  the  resolution  to  the  attorney-gen- 
eral of  the  state  of  Idaho.  Such  resolution  may  effectively  accept  jurisdic- 
tion as  to  any  particular  field  of  criminal  or  civil  jurisdiction.  All  state 
jurisdiction  extended  by  virtue  of  this  act  shall  be  concurrent    (and  not 
exclusive)  with  jurisdiction  in  the  same  matters  existing  in  the  tribes  or 
the  federal  government.' " 
"Under  Sections  67-5101  and  67-5102,  Idaho  Code,  it  is  apparent  that  the 
State  may  gain  additional  jurisdiction  in  criminal  and  civil  matters  by  a  resolu- 
tion of  the  tribal  governing  body." 
Mr.  Meuleman  added : 

"The  State  of  Idaho  presently  has  agreements  with  the  respective  tribes  in 
Idaho  extending  criminal  jurisdiction  to  the  state  on  certain  matters  pursuant 
to  Idaho  Code,  Section  67-5102.  At  this  writing.  I  have  not  yet  obtained  such 
agreements  and,  therefore,  cannot  relay  the  exact  terms  of  such  agreement  to 
you." 

KANSAS 

Problems  with  Current  Jurisdictional  Arrangements : 

The  Attorney  General's  office  states  that  there  seems  to  be  no  difl5culty  in  the 
state  concerning  crimes  committed  in  Indian  country. 

MICHIGAN 

The  Michigan  Attorney  General's  office  replied  both  by  letter  and  telephone. 
Character  of  Criminal  JurisdicUon  over  Indian  Country  in  State: 

Recent  court  decisions  and  current  litigation  leave  the  status  of  jurisdiction  in 
some  confusion. 

In  1930,  the  case  of  People  v.  Chosa,  252  Mich.  1.54  (1930),  resulted  in  the  as- 
sumption of  state  jurisdiction  over  Indian  Country ;  subsequently,  further  re- 
search into  treaties  and  an  1850  Executive  Order  of  President  Zachary  Taylor 
led  to  the  reversal  of  the  Chosa  decision  in  People  v.  Jondreau,  384  Mich.  539 
( 1971 ) .  There  are  several  cases  i)ending. 

MINNESOTA 

Character  of  Criminal  Jurisdiction  over  Indian  Country  in  State: 

Attorney  General  Warren  Spannaus  wrote: 

".  .  .  the  State  of  Minnesota  is  presently  authorized  to  exercise  jurisdiction 
over  offenses  committed  by  or  against  Indians  on  all  Indian  land  within  the 
state  with  the  exception  of  the  Red  Lake  Indian  Reservation. 
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"Of  course,  state  authorities  may  not  exercise  jurisdiction  over  an  Indian 
involved  in  a  crime  committed  on  tlie  Red  Lake  Reservation.  This  is  the  sole 
province  of  tribal  and  federal  authorities." 

Problems  With  Current  Jurisdictional  Arrangements : 

Attorney  General  Spannaus  made  the  following  comments  on  the  present  juris- 
dictional arrangement : 

"Generally,  the  state  has  experienced  no  peculiar  problems  in  the  administra- 
tion of  criminal  justice  in  situations  involving  serious  crimes  committed  by  or 
upon  Indians  outside  the  Red  Lake  Reservation.  We  have  found  that  the  tribal 
authorities  are  most  willing  to  cooperate  with  state  law  enforcement  agencies 
when  called  upon  to  do  so.  Therefore,  at  least  with  regard  to  crimes  committed 
against  the  person  or  an  individual's  property,  law  enforcement  agencies  within 
the  state  are  experiencing  no  difficulties  which  could  be  attributed  to  the  mere 
fact  that  an  Indian  was  either  the  perpetrator  or  the  victim  of  the  crime. 

".  .  .  It  is  our  belief  that  the  administration  of  justice  on  the  Red  Lake  Reserva- 
tion is  steadily  improving  and  that  tribal  authorities  are  becoming  ever  more 
conscious  of  the  proper  exercise  of  their  duties  in  matters  involving  violations  of 
the  criminal  law.  We  assume  that  the  Red  Lake  Indians  have  established  and 
maintain  good  working  relationships  with  federal  authorities  on  this  ground. 

"There  is,  however,  one  area  of  the  state-federal-tribal  relationship  which  is 
of  particular  concern.  Certain  state  agencies,  such  as  the  Minnesota  Department 
of  Natural  Resources,  presently  feel  the  permissible  scope  of  enforcement  of  state 
conservation  laws  on  Indian  land  other  than  Red  Lake  is  unclear.  Those  charged 
with  the  enforcement  of  the  conservation  laws  do  not  feel  that  the  extent  of  state 
authority  over  violations  of  these  laws  occurring  on  Indian  land  has  been  clear  by 
federal  enactments.  This,  of  course,  is  a  very  complex  issue  which  has  evoked 
strong  response  from  both  Indian  leaders,  who  feel  the  state  has  no  such  authority, 
and  those  ciitzens  who  are  of  the  opinion  that  the  state  should  be  allowed  to 
enforce  game  and  fish  laws  on,  as  well  as  off,  Indian  land." 

Suggestions: 

Mr.  Spannaus  noted  that  the  state  and  members  of  the  Indian  community  are 
negotiating  to  solve  the  above  mentioned  problem.  He  stated : 

"Among  the  suggestions  which  have  been  made  is  a  plan  for  cross  deputization 
of  conservation  ofl^cers  who  would  enforce  conservation  codes  drafted  by  the 
governing  tribal  unit.  Whatever  recommendations  result  from  these  negotiations 
will  have  to  be  approved  by  the  State  Legislature  as  well  as  the  affected  Indian 
tribes. 

"Although  the  state  and  the  Indian  community  are  w'orking  together  in  an 
effort  to  ensure  the  preservation  of  the  state's  game  and  fish  resources,  it  is  felt 
that  this  is  one  area  where  the  extent  of  the  state's  jurisdiction  under  the 
applicable  federal  law  and   treaties  could   be  clarified." 

MISSISSIPPI 

Character  of  Criminal  Jurisdiction  Over  Indian  Country  in  State: 

Mississippi  law  ctmcerning  both  civil  and  criminal  jurisdiction  over  Indians  is 

presently  uncertain. 

Current  liti.gation  raises  the  question  of  whether  there  is  any  Indian  country  in 

the  state.  (The  Federal  government  maintains  that  there  is  a  Choctaw  reservation 

and  the  State  of  Mississippi  maintains  that  an  1830  treaty  ended  any  lawful 

status  of  the  Choctaws  as  a  tribe  in  Missis?^ii)pi. 

MONTANA 

Character  of  Criminal  Jurisdiction  Over  Indian  Country  in  State: 

In  1947.  Montana  assimied  jurisdiction  over  criminal  matters  on  the  Flathead 
Indian  Reservation  (Section  82-801.  Revised  Codes  of  Montana,  1947).  There  is 
no  mention  of  the  other  areas  listed  as  Indian  lands  by  the  Department  of 
Interior.  Currently  under  litigation  is  the  issue  "whether  the  state  can  enforce  a 
c-riminal  penalty  for  violation  of  a  civil  statute"'. 

I'rohlems: 

Montana  Attorney  (Jeneral  Robert  L.  Woodahl  noted  the  following  problem  : 
"An  area  of  concern  in  the  area  of  tribal  court  jurisdiction  is  the  almost  total 

lack  of  supervisory  protection  of  a  defendant's  rights  in  tribal  court.  As  you 
.-)7  SfiS  () — 72 — pt.  :i -30 
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know,  there  is  no  right  of  appeal  from  a  tribal  court  adjudication.  A  tribal  court 
is  tlie  only  court  of  petty  jurisdiction  I  am  aware  of  which  can  run  rampant  over 
a  defendant's  rights  with  impunity.  It  is  true  that  25  U.S.C.  §  1302  places  some 
restraint  on  tribal  court  actions,  but  I  can  see  no  reason  why  a  misdemeanant 
should  be  denied  the  right  to  appeal  merely  because  he  is  an  Indian.  The  right  of 
a  federal  court  to  frame  a  remedy  to  review  tribal  court  actions  is  recognized 
in  Dodge  v.  yakui,  (D.  C.  Ariz.  1968)  298  F.  Supp.  17,  and  Spotted  Eagle  v. 
Black  feet  Tribe,  (D.  C.  IMont.  1968)  301  F.  Supp.  85." 

Suggestions: 

Attorney  General  Woodahl  made  the  following  suggestions : 
"I  am  concerned  that  subsection  (2).  'State  Jurisdiction  Over  Indian  Coun- 
try', omits  reference  to  2.j  U.S.C.  §  1321.  As  you  know,  25  U.S.C.  §  1321  allows 
the  states  to  assume  jurisdiction  over  criminal  offenses  committed  by  or  against 
Indians  on  a  reservation  after  proper  action  by  the  state  and  the  tribe.  25  U.S.C. 
S  212  appears  to  abolish  25  U.S.C.  §1321.  I  am  sure  the  intent  was  not  to  do  so,  but 
would  suggest  adding  a  subsection  (c)  to  clarify  that  25  U.S.C.  §  1321  is  still  in 
force. 

"You  have  noted  several  times  in  your  comment  that  one  area  of  unequal  treat- 
ment exists  where  a  non-Indian  commits  an  offense  against  an  Indian  and  must 
be  hauled  into  a  distant  federal  court,  as  tribal  courts  have  no  jurisdiction  over 
the  non-Indian.  I  suggest  that  this  is  a  good  time  to  abolish  the  statute  dealing 
with  that  subject.  As  both  non-Indians  and  Indians  are  citizens  of  the  state  in 
which  they  reside,  it  would  seem  that  a  non-Indian  could  be.  and  usiially  is, 
easily  tried  in  the  state  forum  having  general  jurisdiction  over  the  non-Indian 
without  jeopardizing  any  rights.  Not  only  would  the  burden  on  the  federal  courts 
be  eased,  but  also  the  non-Indian  would  receive  the  same  forum  for  his  offense 
as  if  the  offense  were  against  a  non-Indian." 

NEBRASKA 

Character  of  Criminal  Jiirisdictiori  over  Indian  Country  in  State: 

Nebraska  "has  never  had  state  statutes  dealing  specifically  with  jurisdictional 
matters". 

The  character  of  state  jurisdiction  in  Indian  matters  is  l)eing  litigated  in  cases 
which  are  expected  to  be  decided  ultimately  by  the  I'uited  States  Supreme  Court. 
One  issue  is  whether  an  attempt  at  tribal  retrocession  from  state  jurisdiction  was 
successful. 

Suggestions : 

Attorney  General  Clarence  A.  H.  Meyer  wrote : 

"It  is  my  feeling  that  Congress  has  unnecessarily  complicated  the  matter  by 
trying  to  differentiate  between  Indian  and  non-Indian  within  the  concept  of  juris- 
diction. It  is  my  feeling  that  the  Indians,  and  the  Tribes,  are  not  too  concerned 
over  whether  they  are  oi)erating  under  the  federal  code,  the  state  criminal  code, 
or  the  old  common  law  relating  to  crimes.  What  they  are  interested  in  is  the 
matter  of  who  is  going  to  administer  those  laws  where  the  Indian  is  involved. 
They  are  interested  in  having  their  own  officers,  to  the  greatest  extent  possible, 
arrest  of  their  own  people.  And  after  arrest,  they  are  interested  in  having  an 
Indian  sitting  on  the  bench  to  judge  them.  They  have  a  point. 

"What  I  am  actually  proposing  is  that  all  Indians  operate  under  state  criminal 
codes,  but  that  Congress  make  it  a  condition  that  the  State  provide  an  Indian 
court  with  Indian  marshals  for  the  Reservation  area,  to  which  any  Indian  may 
as  a  matter  of  right  request  a  change  of  venue  for  offenses  committed  on  the 
Reservation.  Congress  will  have  to  subsidize  that  court  and  its  marshals.  You  are 
doing  that  now.  Such  a  plan  will  do  away  with  jurisdictional  problems,  and  will 
provide  a  long  range  solution  which  makes  some  sense.  It  will  do  away  with  some 
of  the  equal  protection  problems  which  I  anticipate  will  be  raised  soon  by  the 
Indians  themselves  in  connection  with  tribal  courts." 


Character  of  CriminalJ  urisdiction  over  Indian  Country  in  State: 

Nev.  Rev.  State  41.430  concerns  the  jurisdiction  over  Indian  reservations  in 

Nevada : 

"41.430  State  juri.sdiction  over  actions,  proceedings  where  Indians  are  parties  : 

conditions. 
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"1.  Pursuant  to  the  provisions  of  section  7,  chapter  505,  Public  Law  280  of  the 
83cl  Congress,  approved  August  15,  1953,  and  being  67  Stat.  588,  the  State  of 
Nevada  does  hereby  assume  jurisdiction  over  public  offenses  committed  by  or 
against  Indians  in  the  areas  of  Indian  country  in  Nevada,  as  well  as  jurisdiction 
over  civil  causes  of  action  between  Indians  or  to  which  Indians  are  parties  which 
arise  in  the  areas  of  Indian  country  in  Nevada,  subject  only  to  the  conditions  of 
subsection  2  of  this  section. 

"2.  This  section  shall  become  effective  90  days  after  July  1,  1955,  and  shall 
apply  to  all  the  counties  in  this  state  except  that,  prior  to  the  effective  date,  the 
board  of  county  commissioners  of  any  county  may  petition  the  governor  to  ex- 
clude and  except  the  area  of  Indian  country  in  that  county  from  the  operation 
of  this  section  and  the  governor,  by  proclamation  Issued  before  the  effective  date 
of  this  section,  may  exclude  and  except  such  Indian  country. 

"3.  In  any  case  where  the  governor  does  exclude  and  except  any  area  of  Indian 
country,  as"  provided  in  subsection  2  of  this  section,  he  may,  by  subsequent 
proclamation  at  the  request  of  the  board  of  county  commissioners  of  any  county 
which  has  been  excluded  and  excepted,  withdraw  and  remove  the  exclusion  and 
exception  and  thereafter  the  Indian  country  in  that  county  shall  become  subject 
to  the  provisions  of  this  section." 

Deputy  Attorney  General  Julian  C.  Smith,  Jr.,  wrote: 

"Pursuant  to  this  statute,  Nevada  has  developed  a  patchwork  of  jurisdiction 
over  Indian  reservations.  Some  counties  have  opted  to  leave  the  entire  county 
with  federal  jurisdiction,  while  other  counties  have  opted  to  leave  only  the 
larger  reservations  in  federal  jurisdiction  and  retain  jurisdiction  over  the  small 
colonies  adjacent  to  the  cities.  This  statute  was  reviewed  by  the  Nevada  Supreme 
Court  in  1972  in  the  case  of  Davi.s  v.  Warden,  found  at  88  Nev.  Adv.  Op.  118 
(July  21,  1972)." 

Problems  With  Current  Jurisdictional  Arrangements: 

Mr.   Smith  described  the  problems  as  follows : 

"The  practical  problems  involved  in  fair  and  effective  law  enforcement  in 
Nevada  over  Indian  reservations  are  many.  First,  Indian  people  with  whom  we 
have  spoken  tend  to  have  a  fear  of  not  receiving  fair  and  impartial  treatment 
by  local  law  enforcement  people.  They  tend  to  believe  that  they  get  an  excess 
of  law  enforcement  of  the  type  they  do  not  want,  and  no  law  enforcement  of 
the  type  they  do  want.  For  these  reasons,  several  Indian  colonies  where  the 
state  does  have  law  enforcement  jurisdiction  have  voiced  an  interest  in  going 
back  to  federal  jurisdiction.  This  creates  somewhat  of  a  problem  for  federal  law- 
enforcement,  especially  in  the  outlying  communities.  We  have  several  Indian 
colonies  of  ten  to  twenty  persons  which  have  expressed  interest  in  being  under 
federal  jurisdiction.  However,  these  colonies  are  separated  by  from  50  to  100 
miles  from  one  another.  Generally,  local  enforcement  is  within  a  mile  of  the 
colony. 

"Second,  Indian  reservations  under  federal  jurisdiction  have  a  set  of  laws 
entirely  different  from  those  of  the  state  law.  Therefore,  a  resident  of  an  Indian 
colony  must  know  what  is  legal  and  illegal  on  the  re.servation  as  well  as  imder 
state  jurisdiction  when  he  travels  off  a  colony  .  .  . 

"Third,  the  Indian  tribal  court  system  in  Nevada  has  been  extremely  lacking 
in  staff  and  qualified  judges.  The  tribal  court  system  should  be  unified  through- 
out the  state  and  the  courts  should  be  provided  with  competent  clerks.  They  also 
need  to  be  provided  competent  legal  advice  in  setting  up  their  procedures.  Nearly 
all  matters  which  come  before  the  tribal  courts  are  without  the  benefit  of  legal 
counsel,  which  is  not  objectionable.  However,  the  tribal  courts  should  be  advised 
as  to  what  minimal  procedure  due  process  is  and  should  be  assisted  in  develop- 
ing forms  for  some  of  the  standard  transactions  before  them.  The  Indian  people 
look  to  the  tribal  courts  not  ony  for  adjudication  of  disputes,  but  also  for  a  total 
legal  service.  We  feel  that  the  courts  should  be  equipped  to  respond  to  this  need. 
The  State  of  Nevada,  through  its  Court  Administrator,  is  providing  annual  train- 
ing for  the  Justices  of  the  Peace  in  Nevada.  The  tribal  judges  have  been  invited 
to  this  training  and  several  have  attended  the  first  seminar.  This  is  highly  bene- 
ficial to  the  judges ;  however,  it  is  exceedingly  difficult  for  tribal  judges  where 
they  are  administering  a  law  different  from  that  administered  by  the  state 
judges. 

"Fourth,  there  is  always  confusion  as  to  the  application  of  federal  or  state 
law  in  regard  to  Indians  vs.  Non-Indians  and  in  regard  to  privately  owned  land 
within  Indian  country  and  where  it  is  not  clear  whether  the  person  is  Indian 
or  Non-Indian." 
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Suffgestions: 
As  a  solution  to  some  of  the  state's  problems,  Mr.  Smith  stated : 
"We  would  strongly  recommend  that  the  entire  state  criminal  law  be  adopted 

as  the  federal  law  on  Indian  reservations  subject  to  federal  jurisdiction." 

NEW     MEXICO 

Character  of  Criminal  Jurisdiction  Over  Indian  Country  in  State: 

Assistant  Attorney  General  Joyce  Blalock  described  the  division  of  jurisdic- 
tion in  the  following  manner : 

"The  nature  of  state  jurisdiction  over  crimes  involving  Indians  depends  upon 
the  site  of  the  crime.  On  state  land  state  officers  have  jurisdiction  over  crimes 
involving  Indians.  On  Indian  lands  state  officers  have  no  jurisdiction  over  crimes 
involving  Indians,  unless  the  state  officers  have  been  issued  conmiissions  giving 
them  such  authority.  Many  state  officers  have  been  issued  commissions  by  the 
Bureau  of  Indian  Affairs  or  by  the  particular  Indian  tribe  or  by  both.  Acting 
under  such  commissions,  state  officers  apply  Indian  and  federal  laws  and  take 
offenders  to  appropriate  Indian  or  federal  facilities. 

"Some  relevant  New  Mexico  statutes  concerning  Indians  and  Indian  lands 
are  as  follows:  §§39-7-1  to  4.  §39-1-12.  §§  41-21-."j.  6  and  7,  §41-11-4,  §41- 
23-13,  16  and  17,  §  36-6-2  and  §  86-8-3,  New  Mexico  Statutes  Annotated,  1953 
Compilation.  .  .  ." 

Problems  With  Current  Jurisdictional  Arrangements: 

Ms.  Blalock  noted  the  following  problems : 

"There  ax'e  many  practical  problems  involved  in  fair  and  effective  law  enforce- 
ment under  existing  arrangements.  One  of  the  purposes  of  the  enactment  by  the 
New  Mexico  Legislature  of  §§  39-7-1  to  4,  X.M.S.A.  1953  in  1971.  and  of  §  39-1-12. 
X.M.S.A.  1953  in  1972  (both  of  which  are  enclosed)  was  to  alleviate  some  of 
these  difficulties.  Upon  the  implementation  of  §  39-1-12,  there  should  be  less 
discrimination  between  Indian  and  non-Indian  offenders  in  the  northwestern 
segment  of  New  Mexico  where  the  Navajo  Police  Department  operates.  Also,  New 
Mexico  State  Police  officers  have  been  provided  with  Navajo  Tribal  Court  cita- 
tions which  will  be  used  for  Indian  offenders  on  Indian  land.  The  most  intricate 
jurisdictional  problems  relating  to  Indian  lands  in  New  Mexico  occur  in  the 
Navajo  area  because  of  difficulties  in  determining  the  boundaries  of  such  land. 

"Throughout  the  state  of  New  Mexico  there  are  state  and  interstate  highways 
which  cross  Indian  reservations.  Questions  arise  as  to  the  jurisdiction  of  police- 
men in  violations  of  traffic  and  other  laws  on  these  highways.  As  a  general  rule, 
if  such  offender  is  a  non-Indian,  state  officers  may  take  enforcement  action  and 
Indian  officers  (unless  they  have  siiecial  authorization  under  state  law)  may  not 
take  enforcement  action.  However,  if  the  offender  is  aTi  Indian  the  situation  is 
reversed,  and  the  state  officer  nuist  have  special  authorization  under  Indian  or 
federal  law  to  take  enforcement  action  against  such  Indian.  These  circumstances 
present  substantial  problems  to  officers  in  the  field.  Enforcement  varies,  depend- 
ing ui)on  the  status  of  the  offender  and  the  site  of  the  violation. 

4:  :t;  :{:  4:  ^'  :i^  * 

"Some  law  enforcement  jurisdictional  problems  relate  to  the  fact  that  the 
boundaries  of  Indian  country  are  difficult  to  determine.  This  has  been  referred 
to  above  in  comments  about  Navajo  lands.  The  definition  in  federal  law  of 
Indian  country  is  very  confusing  in  police  field  work.  Redefining  Indian  country 
in  a  definite  matter  with  metes  and  bounds  which  do  not  change  with  the  purchase, 
etc.,  of  property  would  be  a  great  aid  to  law  enforcement." 

Suggestions : 

Ms.  Blaylock  stated  : 

"At  some  point  in  time  it  must  be  recognized  that  Indian  country  is  located 
within  a  state  and  that  the  present  status  of  reservations  results  in  unequal 
treatment  between  persons  on  and  off  reservations.  With  obvious  practical 
problems,  one  solution  would  be  to  provide  that  state  laws  apply  to  everyone 
throughout  the  state,  whether  on  or  off  the  reservation.  For  state  law  enforcement 
to  handle  this  added  responsibility,  additional  funds  would  have  to  be  allocated 
from  Indian  or  federal  sources." 
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NORTH    CAROLINA 

Character  of  Criminal  Jurisdiction  over  Indian  Country  in  State: 

Assistout  Attorney  General  Sidney  S.  Eagles,  Jr.,  replied  that  Indians  resid- 
ing within  the  State  of  Nortli  Carolina  are  subject  to  the  general  criminal  laws 
of  the  state : 

"North  Carolina  takes  the  position  in  regards  to  Indian  crimes  that  the  Indians 
are  subject  to  the  jurisdiction  of  the  State.  In  North  Carolina,  Indians  are 
considered  citizens  like  everyone  else.  The  Cherokee  Indians  in  North  Carolina 
are  the  only  tribe  of  Indians  recognized  in  the  State. 

"Cherokee    Indians   who    refused    to   go    with    tribe   or   nation   to   western 

coiuitry  ceased  to  be  part  of  Cherokee  Nation,  and  henceforth  became  citizens 

of  and  were  subject  to  laws  of  state  in  which  they  reside.   IJ.S.  v.  Rose, 

20  F.  Supp.  350  (1937). 

"This  point  is  further  verified  in  the  case  of  State  v.  Ta-cha-ra-tah,  (54  N.C.  614 

(1870),  in  which  the  court  viewed  that  Cherokee  Indians  residing  within  the 

State  are  subject  to  the  general  criminal  laws  of  the  State.  Even  though  the 

Eastern  Bank  of  Cherokee  Indians  have  never  become  citizens  of  the  United 

States,  the  United  States  as  guardian  of  such  Indians  may  sue  for  the  protection 

of  their  interests.  U.S.  v.  Boyd.  83  F.  547  (1897).  The  United  States  exercises 

concurrent  jurisdiction  with  the  State  of  Nortli  Carolina  over  criminal  offenses 

committed  by  Indians. 

"The  criminal  laws  of  the  State  are  applicable  to  offenses  committed 

within  the  Indian  reservation.  State  v.  Adams,  213  N.C.  243.  195  S.E.  882 

(1938). 

"Though  the  Eastern  Band  of  Cherokee  Indians  had  surrendered  tribal  lands, 

separated  themselves  from  tribe  and  become  subject  to  state  laws ;  this  did  not 

destroy  the  federal  government's  right  or  duty  of  guardianship  but  such  right  of 

guardianship  i-elates  primarily  to  property  rights  and  economic  interests." 

Problems  with  Current  Jurisdictional  Arrangements: 

The  Attorney  General's  office  has  not  noted  any  problems  concerning  Indian 
affairs. 

NORTH    DAKOTA 

Character  of  Criminal  Jurisdiction  over  Indian  Country  in  State: 

Assistant  Attorney  General  Paul  M.  Sand  replied  : 

"It  is  apparently  settled  law  in  this  state  that  the  state  of  North  Dakota  does 
not  have  criminal  jurisdiction  over  Indians  for  crimes  committed  on  the  reserva- 
tion by  an  Indian." 

OREGON 

Character  of  Criminal  Jurisdiction  over  Indian  Country  in  State: 

According  to  the  various  state  government  memoranda,  there  has  been  some 
disagreement  concerning  the  character  of  criminal  jurisdiction  over  Indians.  The 
latest  memorandum  from  the  Department  of  Interior,  dated  May  7,  1970,  con- 
tains the  following  description  of  jurisdiction  : 

•'As  to  crimes  by  Indians  against  another  Indian,  the  Federal  District  Court 
has  exclusive  jurisdiction  for  the  12  major  crimes  listed  in  IS  U.S.C.A.  §  1153. 
They  are  as  follows  : 

"  '.  .  .  murder,  manslaughter,  rape,  carnal  knowledge  of  any  female,  not 
his  wife,  who  has  not  attained  the  age  of  sixteen  years,  assault  with  intent 
to  commit  rajie,  incest,  assault  with  intent  to  kill,  assault  with  a  dangerous 
weapon,  assault  resulting  in  serious  bodily  injury,  arson.  Iturglary,  robbery, 
and  hirceiiy  within  the  Indian  country.  .   .  .' 
"As  to  otlier  offenses,  the  tribal  court  would  have  jurisdiction. 
••As  to  offenses  by  an  Indian  against  a  non-Indian,  the  Federal  District  Court 
airaiii  has  exclusive  jurisdiction  over  such  crimes. 

•'As  to  a  crime  (ommitted  by  a  non-Indian  ;igainst  a  iKm-Indian,  the  state  court 
has  jurisdiction.  Neither  the  federal  court  nor  the  tribal  court  would  have  juris- 
diction unless  some  siiecitic  federal  crime  had  been  committed. 

•'As  to  crimes  by  non-Indians  Mgainst   Indians,  there  is  s(»me  question  as  to 
wliether  the  federal  jurisdiction  is  exclusive.  There  are  authorities  which  hold 
that  such  jurisdiction  is  exclusive  with  the  federal  courts.  We  believe  that  the 
better-reasoned  opinion  is  that  such  jurisdiction  is  concurrent." 
There  are  no  state  statutes  concerning  sucJi  jurisdiction. 
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Problems  With  Current  Jurisdictional  Arrangements: 

Assistant  Attorney  General  James  A.  Sanderson  wrote  : 

"On  the  criminal  side  of  the  court,  there  is  difficulty  with  the  entire  tribal 
justice  system.  The  federal  government  will  not  take  action  unless  the  crime  is 
major  in  both  scope  and  nature.  The  tribal  police  present  recurring  problems, 
particularly  with  regard  to  service  of  subpoenas,  arrest  warrants,  and  show 
cause  actions.  It  is  an  unfortunate  fact  of  life  that  the  tribal  police  in  this  close- 
knit  tribal  setting  are  related  either  directly  or  indirectly  to  almost  everyone  on 
the  reservation.  Thus,  the  whole  criminal  justice  system  may  be  ground  to  a 
halt  by  the  simple  expedient  of  NOT  finding  a  witness,  etc.  at  the  appropriate 
time." 

SOUTH     DAKOTA 

Character  of  Criminal  Jurisdiction  Over  Indian  Country  in  State: 

The  federal  government  retains  jurisdiction  over  Indian  country.  Assistant 
Attorney  General  Walter  W.  Andre  wrote  : 

"As  you  already  know  the  Congress  of  the  United  States  has  superior  power 
in  the  regulations  with  the  Indian  tribes.  Article  1,  Section  8,  subparagraph  3  of 
the  United  States  Constitution.  The  State  of  South  Dakota  entered  into  a  Com- 
pact with  the  United  States  which  provides  among  other  things  that  the  state 
disclaims  all  right  and  title  to  lands  owned  or  held  by  any  Indian  or  Indian 
tribes.  Also,  the  said  Compact  sets  forth  and  agrees  that  Indian  lands  shall 
remain  under  the  absolute  jurisdiction  and  control  of  the  Congress  of  the  United 
States.  See  the  attached  copy  of  Article  XXII  of  the  South  Dakota  Constitution 
marked  Appendix  1. 

"At  the  present  time  the  State  of  South  Dakota  has  no  effective  statute  per- 
taining to  state  jurisdiction  in  the  Indian  countiT-  The  last  attempt  of  the  South 
Dakota  Legislature  to  assume  jurisdiction  is  reported  at  Chapter  467,  South 
Dakota  Session  Laws  of  ItKiS.  This  law  was  referred  to  the  voters  of  South 
Dakota  in  the  1964  General  Election  and  was  overwhelmingly  defeated  and  re- 
jected by  a  vote  of  201,389  opposing  the  law  and  58,289  favoring  the  law.  Subse- 
quent to  1963  South  Dakota  has  consistently  declined  to  enact  a  state  jurisdic- 
tion statute  in  regard  to  Indians  who  commit  crimes  within  the  Indian  country." 

Problems  With  Current  Jurisdictional  Arranr/cments: 

Mr.  Andre  noted  this  situation  : 

"It  is  most  difficult  and  many  times  frustrating  for  both  federal  and  state  law 
enforcement  ofiicers  to  determine  whether  the  crime  committed  by  an  Indian 
occurs  within  the  Indian  country  and  is  thus  triable  in  federal  or  tribal  courts, 
or  if  the  crime  of  the  Indian  occurs  outside  the  Indian  country  and  thus  is  triable 
in  state  courts.  As  an  example,  for  at  least  60  years  federal  and  state  law  en- 
forcement officers  have  for  the  most  part  agreed  that  the  state  courts  have  juris- 
diction over  Indian  criminals  in  certain  portions  of  Corson.  Ziebach  and  Dewey 
counties  in  South  Dakota  and  the  Indians  in  regard  to  crimes  committed  were 
commonly  tried  in  state  courts. 

"This  arrangement  and  understanding  lietween  federal  and  state  law  enforce- 
ment officers  has  now  been  reversed  l)y  the  decisions  of  both  the  state  and  federal 
courts." 

Suffgestions: 

Mr.  Andre  also  noted  the  problem  of  undefined  boundaries  and  suggested  that 
some  action  be  taken  to  define  the  boundaries  : 

"It  is  my  personal  opinion  that  because  of  the  confusing  and  ambiguous  lan- 
guage of  certain  acts  of  Congress  which  became  law  in  the  late  1800's  and  early 
1900's,  the  present  Congress  of  the  United  States  could,  by  law,  declare  and  de- 
fine the  existing  exterior  boundaries  of  the  Indian  Reservations  in  South  Da- 
kota, namely:  the  Pine  Ridge  or  Oglala  Sioux  Indian  Reservation;  the  Rosebud 
Sioux  Indian  Reservation ;  the  Lower  Brule  Sioux  Indian  Reservation ;  the 
Crow  Creek  Sioux  Indian  Reservation;  the  Cheyenne  River  Sioux  Indian  Reser- 
vation ;  the  Standing  Rock  Sioux  Indian  Reservation ;  the  Sisseton-Wahpeton 
Sioux  Indian  Reservation  and  the  Yankton  Sioux  Indian  Reservation." 

In  the  case  of  United  States  v.  LaPlant,  200  F.  92  (D.C.S.D.  1911)  U.S.  Dis- 
trict Judge  wisely  wrote : 

"The  question  here  concerns  the  relative  jurisdiction  of  the  state  courts  and 
federal  courts.  It  is  important  to  definitely  know  over  what  land  the  state  courts 
have  jurisdiction  and  over  what  land  the  federal  coiirts  have  jurisdiction. 
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"The  Congress  of  the  United  8tates  has  the  power,  the  facility  and  the  funds 
to  definitely  define  and  describe  the  existing  exterior  boundaries  of  each  In- 
dian Reservation  situated  in  Soutli  Dakota." 

UTAH 

Character  of  Criminal  Jurisdiction  over  Indian  Country  in  States 

Assistant  Attorney  General  David  S.  Young  described  the  status  of  jurisdic- 
tion in  this  manner : 

"The  Indian  reservations  in  Utah  are  not  subject  to  the  state's  jurisdiction  in 
criminal  matters  or  the  state's  power  to  tax.  Under  federal  laws,  (18  U.S.C.A. 
§  1152),  the  I'nitwl  States  has  .sole  and  exclu.sive  jurisdiction  over  Utah  Indian.s. 
Both  the  Utah  State  Constitution  (Art,  III,  para.  2)  and  the  Utah  Enabling  Act 
(Chap.  13S.  §3:  2<S  Stat.  107,  lOS  (1894))  re<:-ognizps  exchisive  jurisdiction  of 
the  United  States  over  crimes  which  take  place  upon  Indian  lands.  Utah  Code 
Ann.  §  23-13-12  (1953)  expressly  provides  that  the  provisions  of  the  Wildlife  Re- 
sources Code  apply  only  to  Indians  off  the  reservation. 

"I'nder  the  present  status  of  the  criminal  law,  Utah  courts  have  no  authority 
to  prosecute  an  Indian  for  a  crime  committed  against  another  Indian  on  a  reserva- 
tion. In  determining  the  application  of  state  law  to  Indians,  the  situs  of  the 
crime  is  the  determining  factor.  Indians  on  the  reservations  may  be  punished 
under  federal  law  or  under  tribal  ordinance  only.  Indians  off  the  reservation  are 
subject  to  laws  just  as  any  other  citizen  of  the  state. 

"In  1968  Congress  gave  its  consent  to  any  state  to  assume  criminal  and  civil 
jurisdiction  over  the  Indians  and  Indian  country  within  the  boundaries  of  the 
state,  25  U.S.C.  S  1321.  This  assumption  of  jurisdiction  was  subject  to  the  ap- 
proval of  the  state  and  also  the  Indians  involved.  In  1971  the  State  of  Utah  passed 
an  enabling  act  empowering  the  state  to  assume  jurisdiction  as  provided  bv  the 
90th  Congress.  Utah  Code  Ann.  §63-36-9  (1953).  Before  Utah  may  assume 
jurisdiction  as  provided  in  the  Enabling  Act,  the  Indians  involved  must  give 
their  approval.  The  Indians  in  Utah  have  taken  no  action  in  this  regard  and, 
therefore,  Utah  remains  without  either  civil  or  criminal  jurisdiction  over  In- 
dians on  the  reservations  in  our  state." 

Problems  with  Current  Jurisdictional  Arrangements : 

No  serious  problems  have  been  encountered  under  the  existing  jurisdictional 
arrangements. 

Suggestions  : 

Mr.  Young  made  the  following  recommendations  : 

"Under  the  existing  arrangement,  the  federal  government  has  jurisdiction 
over  thirteen  crimes  enumerated  in  18  U.S.C.A.  §  1153.  The  Indian  tribe  retains 
jurisdiction  over  other  crimes.  The  proposed  revision  of  the  Federal  Criminal 
Code  would  give  the  federal  government  jurisdiction  over  all  major  crimes 
committed  by  any  person  on  Indian  land.  The  proposed  revision  would  also 
federally  define  all  major  crimes  and  make  it  unnecessary  to  use  the  criminal 
definitions  of  Utah  state  laws.  Our  office  finds  these  changes  unnecessary.  Rather 
than  expand  the  federal  jurisdiction  and  power  on  the  Indian  reservations,  we 
would  recommend  the  opposite.  We  would  recommend  that  the  tribal  govern- 
ment be  given  jurisdiction  over  all  felonies  as  well  as  minor  offenses  committed 
(m  the  reservation.  We  oppose  the  present  proposed  x-evisi(m  of  the  federal 
Criminal  Code  as  it  expands  federal  jurisdiction  in  the  Indian  country  for  the 
following  reasons. 

"(1)  The  expansion  of  federal  jurisdiction  in  the  Indian  country  is  directly 
opposed  to  the  trend  of  ceding  more  and  more  jurisdiction  to  the  tribal  and  state 
governments.  As  can  l>e  seen  in  proposed  statute  25  U.S.C.  §  212  that  was  sent  to 
us  by  your  office,  in  the  states  of  California,  Kansas,  Nebraska,  Wisconsin, 
Alaska.  Minnesota  and  Oregon,  the  state  governments  have  complete  jurisdic- 
tion over  most  of  the  Indians  within  their  borders.  In  1968  Congress  gave  its 
consent  to  any  state  to  assume  criminal  and  civil  jurisdiction  over  the  Indian 
country  within  the  boundaries  of  the  state.  25  U.S.C.A.  §  1321.  There  are  good 
reasons  for  this  trend.  The  Indians  live  and  interact  within  the  framework  of 
the  state  government  as  well  as  the  federal  framework  provided.  Indians  are 
not  confined  to  the  reservations  and  their  mol>ility  puts  them  in  close  contact 
with  their  immediate  surroundings  which  is  the  state  in  which  they  live.  The 
Indians  benefit  from  state  progr.ims  and  have  access  to  state  governmental  agen- 
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cies.  It  is  wise  to  encourage  the  Indians  to  gradually  become  part  of  tlie  state  in 
which  they  live.  For  these  reasons,  the  local  tribal  jurisdiction  and  state  jurip 
diction  should  be  expanded  rather  than  strengthening  the  federal  position  on  the 
reservation. 

"(2)  The  proposed  revision  of  the  Federal  Code  that  would  federally  define  all 
crimes  committed  by  the  Indians  on  the  reservations  is  an  unnecessary  compli- 
cation which  subject  Indians  in  a  given  state  to  two  different  criminal  codes. 
Under  the  present  system  Indians  and  non-Indians  alike  are  governed  under  the 
criminal  code  of  the  state  in  which  a  crime  is  committed.  In  the  case  of  an  Indian 
who  has  committed  a  felony  over  which  the  federal  government  assumes  juris- 
diction, the  federal  court  interprets  the  state  law  which  defines  the  behavior 
as  criminal.  Under  the  proposed  revision,  Indians  would  be  subject  to  Utah  law 
while  off  the  reservation  and  subject  to  federal  law  for  felonies  committed  on 
the  reservation.  Our  oflBce  would  prefer  to  see  Utah  law  applied  throughout  the 
state  whether  it  be  on  or  off  the  Indian  reservations.  Federal  courts  have  been 
interpreting  state  laws  for  decades.  The  area  of  criminal  law  generally  presents 
few  problems  for  federal  courts  to  interpret  since  it  is  an  area  that  has  ample 
state  case  authority.  If  state  law  continues  to  be  used  by  federal  courts  in  felony 
cases,  the  Indians  involved  will  live  under  a  more  unified  system  within  a  state. 

"(3)  The  proposed  revision  of  the  Federal  Criminal  Code  which  would  expand 
the  federal  role  in  law  enforcement  on  the  reservations  does  not  necessarily 
promote  close  tribal  and  state  relations.  Although  the  State  of  Utah  has  no  juris- 
diction on  the  Uintah  and  Ouray  Indian  Reservation,  the  tribal,  state  and  federal 
officers  work  together  very  closely.  The  tribe  has  adopted  the  Utah  State  Motor 
Vehicle  Code  and  the  Utah  State  Highway  Patrol  enforces  the  code  ami 
arrests  Indians  on  state  highways  on  the  reservation  for  traffic  violations.  These 
traffic  violations  are  tried  in  the  tribal  rather  than  state  courts.  The  tribal  law 
enforcement  officers  are  deputized  by  the  county  sheriff's  office  and  the  law 
enforcement  officers  of  the  county  sheriff's  office  are  deputized  as  tribal  law 
enforcement  officers.  This  arrangement  works  well  and  fosters  a  close  relation- 
ship between  tribal  and  state  officers.  The  Indians  in  Utah  must  live  and  interact 
with  the  state  law  in  so  many  ways  that  closer  tribal  and  state  relations  are 
necessary.  To  enlarge  the  federal  jurisdiction  in  the  Indian  country  would  not 
accomplish  this  end.  We  would  recommend  an  enlargement  of  the  tribal  jurisdic- 
tion to  cover  any  loopholes  that  might  be  present  in  the  existing  law. 

"(4)  The  proposed  revision  of  the  Federal  Criminal  Code  which  would  expand 
the  federal  role  in  law  enforcement  on  the  reservations  would  only  compound 
present  problems  that  currently  exist  becaiise  of  federal  involvement.  The 
only  serious  complaints  that  have  been  voiced  with  the  existing  jurisdictional 
arrangement  in  Utah  are  (a)  the  long  distance  involved  in  reaching  a  federal 
magistrate,  and  (b)  the  FBI  is  sometimes  slow  in  making  preliminary  investiga- 
tions in  felony  cases  that  they  are  required  by  law  to  handle.  By  expanding 
federal  jurisdiction  these  problems  would  also  be  compounded.  However,  by 
giving  the  tribal  government  jurisdiction  over  all  felonies  as  well  as  minor  offenses 
committed  on  the  reservation,  the  delay  and  distance  problems  would  also  be 
solved.  In  practice,  tribal  and  state  officers  generally  investigate  reported  felonies, 
make  preliminary  investigations  and  collect  evidence.  These  officers  then  turn  the 
case  over  to  the  FBI.  The  FBI  is  so  far  removed  from  the  reservations  that  this 
is  the  only  practical  way  to  have  this  law  enforced.  It  makes  little  sense  to  enlarge 
the  federal  jurisdiction  and  then  continue  to  have  tribal  and  state  officers  enforce 
the  law.  If  jurisdictional  changes  are  to  be  made,  it  is  most  logical  to  give  juris- 
diction to  those  who  are  already  doing  the  work  of  enforcing  the  law. 

"We  realize  that  many  of  our  recommendations  would  require  modifying  the 
jurisdictional  relationship  in  its  entirety  and  is  not  within  the  scope  of  the 
revision  proposals.  However,  we  are  opposed  to  the  present  revision  proposals 
for  the  reasons  set  forth  above." 

WASHIXGTOX 

Character  of  Criminal  Jurisdiction  over  Indi^jn  Country  in  l^tate: 
Attorney  General  Slade  Gorton  explained  the  status  of  jurisdiction  : 
"Pursuant  to  the  consent  contained  in  the  Act  of  August  15,  195.S  (Public  Law 

280.  83rd  Congress,  1st  Session),  and  prior  to  its  repeal  by  Public  Law  90-284. 

the  lesri-slature  of  the  State  of  Washington  enacted  Chapter  37.12  RCW   (Laws 

1957  ch.  240,  as  amended  by  Laws  1963  ch.  36).  Pursuant  to  Chapter  37.12  RCW 

the  State  of  Washington  : 

"(1)  Assumed  b.v  operation  of  the  statute  over  all  Indian  country,  reservations. 

lands  or  territor.v,  both  criminal  and  civil  jurisdiction  over  Indians  with  regard 
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to  compulsory  school  attendance,  public  assistance,  domestic  relations,  mental 
illness,  juvenile  delinquency,  adoption  proceedings,  dependent  children  and  the 
operation  of  motor  vehicles  upon  the  public  streets,  allevs,  roads  and  highways : 
and 

"(2)  Assumed  by  operation  of  the  statute  both  criminal  and  civil  jurisdiction 
over  Indians  on  all  such  Indian  country,  reservations,  lands  or  territory  except 
regarding 

•'"...  Indians  when  on  their  tribal  lands  or  allotted  lands  within  an  es- 
tablished Indiati  reservation  and  held  in  trust  by  the  I'nited  States  or  subject 
to  a  restriction  against  alienatioTi  imposed  by  the  I'nitwl  States.';  and 

"(3)  Mandated  the  assumption  of  criminal  or  civil  jurisdiction  over  any  In- 
dian tribe,  community,  band  or  group,  together  with  its  territory,  reservation, 
country  and  land,  which  expresses  by  resolution  a  desire  to  be  subject  to  such 
jurisdiction. 

"This  assumption  of  jurisdiction  was  undertaken  subject  to  the  condition  in 
the  Federal  cession  that  it  not  deprive  the  Indians  of  certain  existing  rights. 
RCW  37.12.050  and  ROW  37.12.060.  The  Washington  legislature  has  not  passed 
legislation  authorizing  any  retrocession  of  such  jurisdiction.  See  AGO  1972 
No.  9. 

"As  a  result  of  this  assumption  of  jurisdiction,  the  State  of  Washington  pos- 
.sesses  jurisdiction  over  all  non-trust  land  in  Indian  country,  over  all  trust  land 
in  Indian  country  to  the  extent  described  in  the  first  numbered  paragraph  above, 
and  over  all  the  remaining  trust  lands  in  Indian  country  involving  those  tribes, 
communities,  bands  or  groups  which  have  expressed  a  desire  to  be  subject  to 
.state  jurisdiction. 

"Consequently,  the  existing  jurisdictional  relationship  is  not  so  much  'tangled' 
as  it  is  incongruent.  The  state's  jurisdiction  extends  to  every  corner  of  Indian 
country  and  only  on  the  (a)  trust  lands  of  (b)  tribes  whicli  have  not  adopted 
a  resolution  of  request,  is  such  jurisdiction  limited  to  those  .subjects  expressly 
set  forth  in  the  statute.  In  Washington,  some  tribes  have  adopted  such  a  resolu- 
tion and  some  have  not." 

Problems  with  Current  ■hirisdictional  Arrangements : 

Mr.  Gorton  pointed  out  the  following  difficulty  : 

"The  great  vice  in  the  existing  system  is  less  its  intricacy  or  incongruity  than 
is  its  failure  to  provide  a  means  by  which  the  parties  involved  may  be  encouraged 
to  resolve  through  cooperation  and  not  contest  whatever  practical  problems  do 
arise  from  that  intricacy  or  incongruity.  The  working  paper  of  which  you  pro- 
vided me  a  copy  appears  to  contemplate  (at  page  1.526)  the  possibility  of  yet 
another  shifting  of  jurisdictional  lines  wherein,  as  usual,  someone  gains  a  little 
power,  .someone  loses  a  little,  and  matters  proceed  as  before." 

i^Jtiflf/estions: 

Mr.  Gorton  urged  the  clarification  of  the  status  of  tribes  : 

"I  would  urge  those  responsible  for  considering  reform  to  consider  legislation 
which  enables  the  kind  of  cooperation  without  which  fair  and  effective  law 
enforcement  becomes  extremely  difficult.  To  what  extent  is  it  within  the  capacity 
of  Congress  to  regularize  the  status  of  recognized  tribes  as  legitimate  units  of 
local  government,  and  thereby  to  facilitate  to  the  greatest  possible  extent  inter- 
f/orernmental  cooperation  between  the.se  various  competing  jurisdictions?  What, 
precisely,  are  the  public,  governmental  powers  which  Congress  has  left  to  the 
tribes?  Without  such  firm  definition,  it  becomes  difficult  to  effect  such  intergov- 
ernmental cooperation  even  in  a  state  li-ke  Washington  which  has  recognized  the 
tribes  as  "public  agencies'  for  the  purposes  of  such  cooperation.  RCW  39.34.020. 
For  example,  the  estaljlishment  of  a  city  brings  with  it  automatic  recognition  of 
certain  police  powers  which  city  law  enforcement  agencies  may  exercise  despite 
the  fact  that  the  city  exists  within  a  county  throughout  which  county  law 
enforcement  agencies  exercise  similar  police  powers.  But  what  police  powers 
are  retained  by  those  tribes  recognized  as  legitimate  units  of  local  government? 
Does  Congress  intend  that  by  ceding  criminal  jurisdiction  to  the  .state,  all  tribal 
police  powers  vanish?  If  not.  what  police  powers  are  retained?  The  .state's 
organic  law  provides  the  answer  insofar  as  cities  or  counties  are  concerned.  It 
does  not  provide  an  answer  for  the  tribes.  Only  Congress  can  provide  that 
answer,  since  the  tribes  possess  such  powers  only  to  the  extent  Congress  permits. 
A  clear  answer  to  this  question  would,  it  seems  to  me.  enable  the  state  to  give 
some  content  to  its  recognition  of  tribes  as  legitimate  units  of  local  government. 
CJiven  a  clear  answer,  the  recognition  of  a  tribe  as  a  legitimate  unit  of  local 


3456 

government  could  bring  with  it  automatic  recognition  of  those  police  powers 
which  tribal  law  enforcement  officers  could,  like  city  law  enforcement  officers, 
exercise  within  their  jurisdiction.  Such  exercise  would  not  be  in  derogation  of 
the  jurisdiction  ceded  to  the  state  any  more  than  is  the  county's  jurisdiction 
degraded  by  a  city's  exercise  of  its  police  power." 

WYOMING 

Character  of  Criminal  Jurisdiction  over  Indian  Country  in  State: 

Assistant  Attorney  General  Fred  C.  Reed  wrote : 

As  you  know,  the  boundaries  of  the  present  Wind  River  Indian  Reservation 
uiion  which  both  the  Shoshoni  and  Arapahoe  Tribes  reside  are  within  the  terri- 
torial limits  of  the  State  of  Wyoming.  The  Tribes  were  originally  given  three 
millicm  acres  of  land  in  Wyoming  by  Treaty  of  July  3,  1868.  ratified  in  1869.  Then, 
in  1872,  the  United  States  purchased  700,000  acres  of  the  reservation,  and  again, 
in  1904,  by  agreement  ratified  in  1905,  some  1,480,000  acres  were  ceded  by  the 
Tribes  to  the  United  States  which  is  known  as  the  ceded  portion  of  the  reserva- 
tion by  which  the  tribes  ceded  all  interest  in  these  lands,  leaving  them  with 
approximately  one-half  of  the  original  lands  granted  by  the  1868  Treaty.  This  land 
is  known  as  the  diminished  portion.  In  answer  to  the  specific  questions  asked,  the 
State  of  Wyoming,  by  reason  of  two  Wyoming  Supreme  Court  decisions  .  .  . 
takes  jurisdiction  over  all  crimes  committed  on  the  ceded  portion  of  the  original 
reservation,  whether  or  not  an  Indian  is  involved  as  a  defendant  or  plaintiff. 
The  United  States,  on  the  other  hand,  takes  jiirisdiction  over  major  crimes 
committed  on  the  diminished  portion  of  the  reservation  under  Title  18.  USC  1151 
ot  seq.  in  which  an  Indian  is  involved.  All  misdemeanors  and  other  offenses  are 
handled  by  the  Trilial  Courts.  The  State  of  Wyoming  also  takes  jurisdiction  when 
a  crime  is  committed  on  the  diminished  jjortion  as  long  as  Indians  or  their  prop- 
erty are  not  involved. 


"There  are  i)resently  no  statutes  in  existence  which  affect  the  jurisdiction  of 
the  State  over  these  lands." 

Problems  tvith  Current  Jurisdictional  Arrnngements : 

Mr.  Reed  noted  this  problem : 

"The  practical  problems  which  involve  fair  and  effective  law  enforcement  are 
discrimination  and  disparity  of  treatment  between  punishment  for  the  same 
crimes  by  the  Trial  Courts  and  the  local  State  Courts." 

Sufigcstion: 

Mr.  Reed  made  this  suggestion : 

"It  would  l)e  my  suggestion  that  the  definition  of  Indian  country  should  in- 
clude elimination  of  Federal  and  Trial  jurisdiction  to  only  the  pre.'^ently  existing 
and  recognized  boundaries  of  the  reservation  at  the  time  of  the  commission  of 
the  crime.  In  addition,  while  I  recognize  that  it  is  probably  not  possible  due  to 
the  existance  of  many  of  the  treaties  between  the  United  States  and  the  various 
tribes.  I  feel  that  the  State  should  haA-e  total  jurisdicion  over  all  of  the  lands 
within  tlie  State  excluding  military  reservations,  as  a  means  to  remove  disparity 
of  treatment  between  Federal  and  State  and  Tribal  courts  for  the  same  crimes, 
and  also  as  a  means  of  assimilating  the  Indian  into  the  white  man's  society." 


Association  on  American  Indian  Affairs,  Inc.. 

Waf<]iiii(/tO)i.  B.C.,  Reptemher  21.  1912. 
G.  Robert  Blakey.  Esq.. 

Chief  Counsel.  Subcommittee  on  Criminal  Laws  and  Procedures.  Committee  on 
the  Judiciary.  U.S.  Senate.  Washinr/ton.  B.C. 
Dear  Mr.  Blakey  :  As  I  promised  during  my  conference  with  you  and  your  staff 
last  June.  I  have  prepared  and  am  enclosing  a  memoriuidum  concerning  Federal 
criminal  jurisdiction  <m  Indian  reservations,  including,  of  cfmrse.  the  all-impn-- 
tant  elements  of  remaining  tribal  sovereignty. 

As  I  had  indicated  at  our  earlier  meeting,  the  retention  of  tribal  criminal 
jurisdiction  is  considered  by  Indians  to  be  crucial  to  the  .siiccessful  operation  of 
local  self-government.  Secondly,  the  extension  of  State  jurisdiction,  or  even  State 
definitions  of  Federal  crimes,  to  Indians  on  Indian  reservations  would  be  im- 
practical, culturally  destructive  and  socially  unwise. 
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If  you  have  any  further  questions,  or  I  can  be  of  assistance  in  any  other  way, 
please  let  me  know. 
With  kind  regards. 
Sincerely  yours, 

Akthub  Lazakus,  Jr. 
Enclosure. 

I.   INTRODUCTION 

This  memorandum  deals  with  a  number  of  questions  posed  b.v  Senator  John 
McClellan,  Chairman  of  the  Subcommittee  on  Criminal  Laws  and  Procedures, 
in  connection  with  the  effort  of  the  Subcommittee  to  revise  Title  18  of  the  United 
States  Code,  substantially  on  the  ba.sis  of  suggestions  made  by  the  National 
Commission  on  Reform  of  Federal  Criminal  Laws.  The  questions  relate  to  the  fol- 
lowing matters:  (1)  the  current  .status  of  federal  criminal  jurisdiction  over  of- 
fenses committed  on  Indian  lands;  (2)  whether  the  new  Title  18  (hereinafter  re- 
ferred to  as  the  Reform  Code)  proi>osed  by  the  Reform  Connnission  should  deal 
.specifically  with  federal  jurisdiction  over,  and  the  law  to  be  applied  in  connection 
with,  offenses  committed  on  Indian  reservations,  or  whether  such  offenses  should 
be  governed  by  §  209  of  the  Reform  Code;  and  (3)  suggestions  as  to  the  content 
of  any  provision  dealing  with  federal  jurisdiction  over  offen.ses  committed  on 
Indian  reservations  which  should  be  included  in  the  Reform  Code. 

II.   CURRENT   STATUS   OF  FEDERAL  CRIMINAL  JURISDICTION   OVER  OFFENSES   COMMITTED 

ON  INDIAN  LANDS 

The  basic  provisions  relating  to  federal  jurisdiction  over  offenses  committed 
on  Indian  lands  are  contained  in  18  U.S.C.  §§  1151  et  seq.  Some  substantive 
offenses  are  also  defined  in  these  sections,  and  general  rules  are  set  forth  with 
respect  to  the  definition  of  other  offenses.  However,  many  substantive  offenses 
involving  Indians  or  Indian  lands  are  defined  and  found  elsewhere  in  Title  18,^ 
and  in  Title  25  of  the  United  States  Code."  This  memorandum  does  not  attempt 
to  tie  together  all  of  these  criminal  provisions  relating  to  Indians  and  Indian 
lands.  A  comprehensive  legislative  study  is  needed  for  this  ptirpose,^  and  hearings 
should  be  held  to  determine  the  need  for  revision,  deletion,  or  addition  of  offenses 
in  light  of  current  conditions  on  the  reservations.  Consideration  of  the  basic  pro- 
visions contained  in  18  U.S.C.  §§  1151  et  seq.,  however,  does  provide  an  insight 
to  the  existing  pattern  of  criminal  jurisdiction  over  offenses  committed  on 
Indian  reservations.  These  basic  provisions  also  provide  an  accurate  indication 
of  the  kinds  of  offenses  with  which  the  federal  government  has  sought  to  deal 
specifically,  and  the  approach  which  Congress  has  taken  to  defining  some  of  these 
offenses. 

The  statutory  framework  set  forth  in  18  U.S.C.  §  1151  ct  seq.,  of  course,  does 
not  provide  the  primary  source  from  which  criminal  jurisdiction  over  offenses 
committeed  on  Indian  reservations  emanates.  The  primary  source,  of  which  the 
statutory  network  is  merely  a  reflection,  lies  in  the  federal  government's  para- 
mount power  over  Indan  affairs.  This  power  is  founded  upon  the  Constitution ; ' 
upon  the  fiduciary  relationship  between  the  federal  government  and  Indian 
tribes ;  -  and  upon  the  nature  of  the  federal  government's  trustee  relationship  to 
Indian  land.  ® 

Analy.sis  of  the  federal  government's  paramount  power  over  Indian  affairs  led 
the  Supreme  Court  in  1832  to  establish  two  signal  principles  of  Indian  law.  First, 
the  exclusive  power  of  the  federal  government  over  Indian  relations  precludes  the 

1  See,  e.g.,  18  U.S.C.  §  438  (making  prohibited  contracts  with  Indian  tribes). 

^ See,  e.g.,  25  U.S.C.  §  202  (inducing  conveyances  by  Indians  of  trust  interests  in  lands). 

3  Any  change  in  the  basic  statutory  network  relating  to  federal  jurisdiction  of  offenses 
on  Indian  reservations  may  also  require  changes  In  the  procedure  relating  to  prosecution 
of  such  offenses.  The  study  suggested  In  the  text  should  attempt  to  assemble  all  federal 
laws  affecting  all  aspects  of  the  criminal  process,  as  It  relates  to  Indians  or  Indian  lands. 
In  order  to  avoid  the  need  for  piecemeal  revisions.  See,  e.g.,  18  U.S.C.  §§  .3113,  348S,  3618- 
19.  It  should  be  noted  also  that,  while  the  memorandum  will  discuss  the  federal  grant  of 
criminal  jurisdiction  to  certain  states  which  Is  contained  In  the  Act  of  August  15.  1953, 
67  Stat.  588.  18  U.S.C.  §  1162,  the  Congress  has  from  time  to  time  made  specific  grants  of 
limited  criminal  jurisdiction  to  certain  states,  and  an  attempt  should  be  made  to  uncover, 
and  assemble  in  one  place,  all  of  the  laws  In  this  regard.  See,  e.g.,  25  U.S.C.  §  232  (criminal 
jurisdiction  of  the  State  of  New  York  over  offenses  committed  on  Indian  reservations  in 
that  state)  :  IS  U.S.C.  §  .324.''.  (Indian  jurisdiction  of  the  State  of  Kansas). 

*U.S.  CONST.  Art.  I,  §  8,  cl.  3  ;  Art.  II,  §  2.  cl.  2  ;  Worcester  v.  Georgia,  31  U.S.  (6  Pet.) 
3.J0.  379  (1832). 

5  Ignited  States  v.  Kagama,  118  U.S.  375.  383  (1886). 

«  Johnson  v.  Mcintosh.  21  U.S.  (8  Wheat.)  240,  2.59,  261  (1823). 
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existence  of  any  inherent  power  in  the  states  to  regulate  Indian  affairs.  '  Second, 
the  Indian  tribes  themselves  possess  a  residual  soverignty  with  which  the  states 
cannot  interfere  without  the  consent  of  the  United  States.  ** 

Application  of  these  principles  in  Ex  Parte  Crow  Dog,  ®  a  criminal  case  decided 
in  1883,  prompted  the  Supreme  Court  to  rule  that  jurisdictional  power  over  the 
crime  of  mui'der  by  one  Indian  against  another  Indian,  on  an  Indian  reservation, 
was  one  of  the  residual  sovereign  powers  of  Indian  tribes,  in  the  absence  of  a 
clear  expression  to  the  contrary  from  Congress.  ^^  Without  such  an  expression 
by  Congress,  not  even  the  federal  courts  could  exercise  jurisdiction  over  such 
crimes. " 

The  Congress,  in  response  to  Crow  Dog,  moved  to  limit  tribal  jurisdictional 
power  over  major  crimes  by  passing  the  Major  Crimes  Act  in  1885.^"  This  Act 
conferred  upon  the  federal  courts  jurisdiction  over  certain  major  crimes  com- 
mitted by  Indians  on  Indian  reservations.  The  Supreme  Court,  interpreting  the 
Act,  soon  made  clear  that  the  jurisdiction  in  question  was  federal  alone  and 
that  the  Indian  tribes  would  remain  beyond  the  scope  of  the  criminal  jurisdic- 
tion of  the  several  states  in  the  absence  of  consent  from  Congress.'^  The  Court 
made  the  following  observation  about  the  relationship  between  the  tribes  and 
the  states  in  which  they  reside,  an  observation  which  still  has  validity  today,  and 
which  must  be  l»orne  in  mind  when  any  modification  in  the  jurisdictional  rules 
which  affect  Indians  is  contemplated : 

They  [Indian  tribes]  owe  no  allegiance  to  the  States,  and  receive  from  them 
no  protection.  Because  of  the  local  ill  feeling,  the  people  of  tlie  States  where 
they  are  found  are  often  their  deadliest  enemies.  From  their  very  weakness  and 
helplessness,  so  largely  due  to  the  course  of  dealing  of  the  Federal  Government 
with  them  and  the  treaties  in  which  it  has  been  promised,  there  arises  the  duty 
of  protection  and  with  it  the  power.  This  has  always  l)een  recognized  by  the 
Executive  and  by  Congress,  and  by  this  Court  whenever  the  question  has 
arisen." 

Section  1153  of  Title  18  contains  the  modern  version  of  the  Major  Crimes  Act, 
first  enacted  in  1885,  as  stated,  and  amended  from  time  to  time  to  add  additional 
major  crimes.  This  section  sets  forth  specific  limitations  on  the  residual  sovereign 
power  of  Indian  tribes  to  deal  with  offenses  committed  within  Indian  country. 
Section  1153  enumerates  13  major  crimes  which,  if  committed  by  an  Indian 
against  the  person  or  property  of  another  Indian  or  a  non-Indian,  are  subject 
to  the  exclusive  jurisdiction  of  the  United  States.  Of  these  crimes,  rape  and 
assault  with  intent  to  commit  rape  are  to  be  defined  in  accordance  with  the  laws 
of  the  state  in  which  the  offense  is  committed ;  ^^  and.  if  the  offense  is  committed 
on  an  Indian  female,  it  is  to  be  punished  at  the  discretion  of  the  federal  court. 
Four  other  crimes  enumerated  in  ^  1153  are  to  be  both  defined  and  punished  in 
accordance  with  the  laws  of  the  state  in  which  the  offense  is  committed. 

The  term  "Indian  country'"  as  used  in  S  1153  is  defined  in  §  1151.  This  definition 
limits  the  territorial  scope  of  federal  jurisdiction  (and  the  inapplicability  of 
state  jurisdiction)  set  forth  in  §  1153  and  in  other  sections.^"  The  term  includes 


'Worcester  v.  Georgia,  .31  U.vS.  (6  Pet.)  376  (1832).  In  many  statehood  enabling  acts, 
this  principle  was  recognized  by  the  several  states  in  disclaimers  of  .iurisdiction  over 
Indian  land  within  state  borders.  See,  e.g..  New  Mexico  Enabling  Act  of  June  10,  1910.  36 
Stat.  5.57. 

"  Id.  at  .392. 

»109  U.S.  556  (188.3). 

w/f/.  at  572. 

11 /rf. 

12  Act  of  March  3,  1885.  23  Stat.  385,  as  amended,  18  U.S.C.  §  1153. 

"  Trnited  States  v.  Kagama,  118  U.S.  375.  381-82  (1886). 

1*  Id.  at  384. 

w  The  offense  is  deemed  to  be  committed  in  the  state  In  which  the  Indian  reservation  is 
located.  Draper  r.  Utvited  State.<i.  164  U.S.  240  (1896). 

i«  Section  1151  excerpts  from  the  definition  of  "Indian  country"  therein  contained  other 
definitions  of  the  term  contained  in  §§  1154  and  1156  which  are  more  restrictive  in  scope 
than  the  definition  contained  in  §  1161.  Under  these  sections.  Indian  country,  for  the  pur- 
pose of  defining  the  offenses  of  dispensation  and  possession  of  intoxicants  in  that  territory, 
does  not  include  patented  land  or  rights-of-way.  This  limiting  definition  of  the  elements 
of  the  offenses  punishable  under  §§  1154  and  1156  has  burdened,  on  some  reservations, 
effectuation  of  the  overall  purpose  of  the  liquor  provisions.  Accordingly  consideration 
should  be  given  to  extending  the  definition  of  Indian  country  contained  in  §  1151  to  defin- 
ing the  conduct  prohibited  by  §§  1154  and  1156.  ,    ^,,  ^    _,,         ,        ,  *!„/!?„ 

The  proscription  against  hunting,  trapping  and  fishing  on  Indian  land  contained  in 
^  1165  also  adopts  a  more  limited  definition  of  "Indian  land"  than  the  definition  of  Indian 
country"  In  ?  1151  This  limited  definition  has  tended  to  frustrate  enforcement  of  the  pro- 
hibition The  legal  technicalities  of  ownership  of  some  Indian  lands  may  remove  particular 
lands  from  the  scope  of  the  definition  contained  In  this  section  at  the  expense  of  effectu- 
ating the  purpose  of  the  section. 
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reservations  under  the  jurisdiction  of  the  United  States  along  with  patented 
lands  and  rights-of-way  in  such  reservations ;  all  dependent  Indian  communities 
in  the  United  States :  and  all  Indian  allotments,  including  rights-of-way  therein. 

Section  1152  provides  that  the  general  criminal  laws  of  the  United  States 
applicable  to  offenses  committed  within  the  exclusive  jurisdiction  of  the  United 
States  shall  extend  to  "the  Indian  country,"  except  as  otherwise  provided  by 
law.  The  general  criminal  laws  are  declared  specifically  in  §  1152  not  to  extend 
to  offenses  committed  by  an  Indian  against  the  person  or  property  of  another 
Indian,  nor  to  an  Indian  committing  any  offense  in  the  Indian  country  if  the 
Indian  has  been  punished  by  tribal  law,  nor  to  any  offense  committed  in  Indian 
country  where,  by  treaty,  exclusive  jurisdiction  over  that  offense  is  committed 
to  the  Indian  tribe  to  which  the  offender  belongs. 

The  most  important  exceptions  in  §  1152  to  the  extension  of  the  general  criminal 
laws  of  the  United  States  to  offenses  committed  on  Indian  reservations  are  those 
pertaining  to  offenses  committed  by  Indians."  The  exceptions  confirm  the  in- 
herent sovereign  power  of  the  tribes  to  try  such  offenses,"  provided  they  are  not 
major  offenses  as  defined  by  §  1153,  in  which  case  the  federal  government  has 
exclusive  jurisdiction  under  the  terms  of  that  section.  Theoretically,  the  tribes 
have  primary  jurisdiction  under  the  exceptions  contained  in  §  1152  over  non- 
major  crimes  committed  by  Indians,  even  if  not  committed  against  other  Indians. 
The  federal  government,  again  in  theory,  may  exercise  jurisdiction  over  these 
offenses  only  if  the  particular  tribe  does  not  punish  the  offending  tribal  member. 
However,  in  practice,  the  federal  government  exercises  at  least  concurrent  juris- 
diction over  these  offenses,  and  crimes  by  Indians  against  other  than  Indians  are 
seldom  prosecuted  in  tribal  courts." 

The  general  laws  of  the  United  States,  referred  to  in  §  1152,  include  the 
Assimilative  Crimes  Act.""  This  Act  permits  the  federal  government  to  prosecute 
anyone  for  an  act  or  omission  in  Indian  country  which  is  not  defined  as  an  offense 
imder  federal  law,  but  which  is  defined  as  an  offense  by  the  state  in  which  the 
reservation  is  located.""^  Combining  §  1152  with  the  Assimilative  Crimes  Act, 
the  federal  government  would  appear  to  have  jurisdiction  over  all  offenses  com- 
mitted in  Indian  country  by  non-Indians  against  the  person  or  property  of 
Indians  or  non-Indians,  whether  these  offenses  are  defined  by  federal  or  state 
law.^  The  Supreme  Court  has  confirmed  this  proposition  with  respect  to  crimes 
committed  by  non-Indians  against  Indians  in  Indian  country.^  The  Court,  on  the 
other  hand,  has  permitted  the  state  in  which  an  Indian  reservation  is  located  to 
exercise  jurisdiction  over  offenses  committed  by  non- Indians  against  non-Indians 
within  reservation  boundaries.^  The  basis  for  this  judicial  grant  of  jurisdiction 
to  the  states  is  that  such  offenses  between  non-Indians  do  not  directly  affect  the 
inherent  powers  of  Indian  tribes,  and  were  not  the  kinds  of  offenses  contemplated 
by  Congress  when  it  dealt  with  criminal  jurisdiction  in  Indian  affairs.^ 

Furthermore,  under  the  Assimulative  Crimes  Act,  the  federal  government  has 
the  power  to  prosecute  Indians  for  violation  of  state  or  federal  law  where  the 
offense  in  question  involves  no  victim.  For  example,  an  Indian  who  violates 
within  Indian  country  a  state  anti-gambling  statute  may  be  prosecuted  and 
punished  in  the  federal  courts  in  accordance  with  state  law."* 


"Exclusive  jurisdiction  in  an  Indian  tribe  over  offenses  committed  on  an  Indian  reserva- 
tion has  seldom  been  reserved  speciaflcally  by  treaty.  Opinion  M-.36810  of  the  Solicitor  of 
the  Department  of  Interior.  Aujrusr  10.  1970. 

M  See,  e.g..  Iron  Crow  v.  Oplala  Sioux  Tribe,  231  F.2d  89  (8th  Cir.  19.56). 

w-S'ee,  e.g..  United  States  r.  Sosseiir,  181  F.2d  873  (7th  Cir.  1950). 

20  25  U.S.C.   §  13. 

21  See  generally  Williams  v.  Undted  State.^,  .3'27  U.S.  711  (1946). 

22  Except  to  the  extent  Congress  has  extended  state  .iurisdiction  over  offenses  com- 
mitted on  an  Indian  reservation  [see  discussion  of  18  IT.S.C.  §  1162,  infra,  in  text],  the 
state  should  have  no  jurisdiction  over  such  offenses.  Worce.ttrr  v.  Georgia,  31  U.S.  (6  Pet.) 
350  (1882). 

23  William.^  v.  United  State."!,  supra,  note  20. 

^*New  York  ex  rcl.  Ray  v.  Martin,  326  U.S.  496  (1946),  .see  also  United  States  v. 
McBratney,  104  TT.S.  621   (l.'^Sl)  :  Draper  v.  United  States,  164  U.S.  240   (1896). 

2S326  U.S.  at  .501. 

2«  See  United  States  v.  Sosseur,  181  F.  2d  873  (7th  Cir.  1950).  The  court  indicated,  how- 
ever, that  the  tribal  court  might  have  jurisdiction  if  the  tribe  had  an  ordinance  covering 
the  same  offense  and  if  the  offender  had  been  punislied  by  tribal  law.  See  the  discussion  In 
text,  supra,  of  the  exceptions  contained  in  §  1152  to  the  application  of  the  general  laws  of 
the  United  States,  including  the  Assimilative  Crimes  Act,  to  offenses  committed  by  Indians. 
In  theory,  the  tribes  have  jurisdiction  over  non-major  offenses  by  Indians  even  if  there  is 
no  victim,  or  if  the  crime  is  committed  against  a  non-Indian,  provided  that  the  offender  is 
punished  by  tribal  law. 
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The  only  other  real  jurisdictional  provision,  in  what  this  memorandum  has 
termed  the  basic  provisions  relating  to  federal  criminal  jurisdiction  (i.e.  18 
U.S.C.  §  1151  et  seq.)  is  18  U.S.C.  §  1162.  Other  sections  in  Chapter  53  of  Title  18^ 
deal  with  the  definitions  of  offenses  peculiarly  applicable  to  Indian  lands  and 
Indian  affairs.  Jurisdiction  over  these  offenses  depends  upon  application  of  the 
principles  earlier  set  forth  in  this  memorandum  to  the  facts  of  each  case.  Sec- 
tion 1162.  however,  contains  a  specific  grant  of  criminal  jurisdiction  to  certain 
states  over  offenses  committed  on  certain,  or  all,  Indian  reservations  within  those 
states.  This  section  contains  the  criminal  law  provisions  of  what  is  now  familiarly 
known  as  Public  Law  280."'* 

Public  Law  280  conferred  upon  the  States  of  Alaska,  California,  Minnesota, 
Nebraska  and  Oregon  jurisdiction  over  offenses  committed  by  or  against  Indians 
in  specific  areas  of  Indian  country  located  in  each  of  these  states.  This  law  also 
granted  authority  to  other  states  unilaterally  to  assume  civil  and  criminal 
jurisdiction  over  Indian  reservations  within  their  borders.^  As  a  result,  federal 
and  tribal  criminal  processes  were  abandoned  on  some  reservations  altogether. 
Some  states,  however,  did  not  devote  adequate  resources  to  law  enforcement,  as 
a  replacement  for  the  tribal  and  federal  resources  formerly  available.^" 

Indians  throughout  the  United  States  were  embittered  by  the  passage  of 
Public  Law  280,  which  represented  a  unilateral  termination  of  many  tribal 
.sovereign  powers  and  resulted  in  the  same  Indian  grievances  which  have  followed 
in  the  wake  of  every  termination  enactment  ever  passed  by  Congress.  Conse- 
quently, Congress  in  1968  moved  to  institutionalize  tribal  law  enforcement  pro- 
cedures, and  prohibited  any  additional  states  from  assuming  civil  or  criminal 
jiirisdiction  under  Public  Law  280  without  the  consent  of  the  Indan  tribe  which 
would  be  affected  thereby.^'  The  1968  law  also  provided  for  states  which  had 
assumed  jurisdiction  in  Indian  country  pursuant  to  Public  Law  280  to  retrocede 
jurisdiction  to  the  United  States.  Of  the  states  which  are  named  in  Public  Law 
280,  only  Nebraska  has  done  so. 

To  summarize,  therefore,  the  basic  provisions  dealing  with  federal  jurisdic- 
tion in  Indian  country  are  found  in  18  U.S.C.  §§  1151-53  and  1162.  The  general 
principles  reflected  in  these  sections  are  that  the  federal  government  has  juris- 
diction of  all  offenses  committed  by  non-Indians  against  Indians  in  Indian  coun- 
try ;  certain  major  offenses  committed  by  Indians  against  Indians  or  non-In- 
dians are  also  subject  to  federal  jurisdiction ;  non-major  offenses  committed  by 
Indians  against  Indians  are  within  the  jurisdiction  of  the  tribal  courts :  non- 
major  offenses  committed  by  Indians  against  non-Indians,  or  non-major  offenses 
committed  by  Indians  which  have  no  victims  {e.g..  gambling),  are  theoretically'^ 
subject  to  tribal  jurisdiction  but,  in  the  event  the  offender  is  not  punished  by  the 
Indian  tribe,  federal  jurisdiction  applies  ;  and  crimes  by  non-Indians  against  non- 
Indians  committed  in  Indian  country  are  subject,  by  judicial  decision,  to  state 
jurisdiction.  The  only  exception  to  these  principles  is  set  forth  in  §  1162  which 
grants  a  limited  measure  of  criminal  jurisdiction  to  specific  states  over  offenses 
committed  on  reservations  within  state  boundaries. 

III.  THE  APPLICATION  OF  SECTION  209  OF  THE  REFORM  CODE  TO  OFFENSES  COMMITTED 
ON  INDIAN  RESE^IVATIONS  WOULD  BE  HIGHLY  INAPPROPRIATE  AND  UNSATISFACTORY 
TO   INDIAN   TRIBES 

Senator  McClellan  has  asked  whether  S  209  of  the  Reform  Code  should  govern 
offenses  committed  on  Indian  reservations  to  the  i^ame  extent  that  the  section 
governs  offenses  committed  in  national  parks.  The  section  makes  one  guilty  of  a 
federal  offense  if  he  engages  in  conduct  within  a  federal  enclave  which,  if  en- 
gaged in  within  the  jurisdiction  of  the  state  or  local  government  where  the 
enclave  is  located,  would  be  punishable  as  an  offense  under  the  state  or  local  law. 


"This  chapter  contains  §§  1151  et  seq.,  exclusively. 

28  Act  of  August  15,  1953,  Public  Law  No.  83-280,  67  Stat.  588. 

=»28  U.S.C.  §  1360.  ^   ^.         „  ^        .,      „   V 

™  See  generally  Hearings  on  Constitutional  Rights  of  American  Indians  Before  the  huo- 
committee  on  Constitutional  Rights  of  the  Senate  Committee  on  the  Judiciary,  S9th  Cong., 
1st  sess.,  pt.  2,  at  406-12.  ,        ^_  t,  c  ^    oc,io«i    n 

w  Act  of  April  11.  1968,  Pub.  L.  No.  90-284.  82  Stat.  77,  codified  at  2o  U.S.C.  §§  1-501-41 
(Sunn  V  1970)  The  main  purpose  of  this  Act  was  to  make  tribal  governments,  in  Ueal- 
ing  with  tribal  members,  particularly  in  the  criminal  process,  subject  to  provisions  similar 
to  those  contained  in  the  Bill  of  Rights  of  the  T'niterl  States  Constitution. 

■2.Se..  discussion  in  text,  .fupra,  of  the  practice,  as  opposed  to  theory,  in  this  regard. 
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The  section  would  not  apply  when  federal  law  penalizes  or  immunizes  the  con- 
duct and  the  offense  would  be  handled  in  accordance  with  federal  law. 

The  effect  of  §  20!)  would  be  to  treat  all  crimes  counnitted  by  Indians  on  a  res- 
ervation as  if  they  were  committed  by  non-Indians.  The  federal  government 
would  have  .iurisdiction  over  (1)  all  offenses  defined  by  federal  law  which  are 
committed  on  an  Indian  reservation,  and  (2)  over  all  acts,  not  defined  as  offenses 
by  federal  law.  which  are  defined  as  offenses  by  the  state  or  locality  in  which  the 
reservation  is  located.  It  is  not  clear  whether,  under  §  20(5  of  the  Reform  Code, 
the  states  would  have  concurrent  jurisdiction  over  some  of  these  offenses.  It  is 
clear,  however,  that  application  of  S  209  to  all  offenses  committed  on  Indian  res- 
ervations would  abolish  tribal  criminal  jurisdiction.  Such  a  drastic  change  in  the 
principles  applicable  to  Indian  criminal  jurisdiction  would  override  the  concept 
of  tribal  sovereignty :  would,  like  Public  Law  280.  be  met  with  great  ho.stility  by 
Indian  tribes  throughout  the  country :  and  would  mark  a  direct  retreat  from  the 
current  congressional  policy  of  institutionalizing  and  strengthening  Indian  self- 
government. 

The  types  of  offenses  over  which  tribal  courts  presently  exercise  jurisdiction 
include  simple  assault  and  battery,  adultery,  various  kinds  of  thefts,  frauds, 
trespasses,  blackmail,  disorderly  conduct,  intoxication  and  failure  to  support 
dependents.  The  maxinuim  penalty  assessed  by  Indian  courts  for  these  offenses 
is  seldom  more  than  six  months  imprisonment,  and  often  the  courts  require  work 
to  be  done  on  behalf  of  the  tribe  in  lieu  of  imprisonment.  Application  of  §  209  of 
the  Reform  Code  to  offenses  counnitted  on  reservations  would  mean  not  only  that 
an  Indian  offender  could  be  tried  in  a  non-Indian  court,  but,  since  federal  law 
does  not  define  most  of  the  minor  offenses  over  which  tribal  courts  exercise  juris- 
diction, the  offender  would  be  tried  and  punished  in  accordance  with  state  or 
local  law.  The  result  would  be  that  an  Indian  engaging  in  conduct  on  a  reserva- 
tion could  be  prosecuted  for  an  act  which  has  never  been  considered  criminal  by 
his  tribe  and  could  be  punished  for  that  conduct  in  accordance  with  a  theory  of 
punishment  alien  to  his  culture.  The  Indian  offender,  in  every  instance,  would  be 
taken  awav  to  the  nearest  federal  court,  often  many  miles  away  from  the  reser- 
vation, to  stand  trial  in  a  forum  whose  language  he  doesn't  understand  and  which 
neither  understands  his  language  nor  his  culture.  Moreover,  the  federal  courts, 
with  dockets  already  overcrowded,  would  be  unable  to  cope  with  the  hundreds  of 
misdemeanor  cases  which  this  jurisdictional  change  would  produce. 

Public  Law  280  affected  Indians  located  in  a  number  of  states  in  a  comparable 
manner  to  the  effect  which  application  of  §  209  of  the  Reform  Code  would  have 
on  Indians  generally.  As  previously  stated.  Public  Law  280  embittered  Indians 
all  over  the  country.  The  Congress  has  retreated  from  the  policy  espoused  by 
Public  Law  280.''*  The  current  Administration  has  pledged  itself  to  the  fullest 
support  of  Indian  autonomy  and  self-government.*'  Reform  of  the  general  federal 
criminal  laws  should  not  be  permitted  to  undermine  these  efforts  to  find  a  satis- 
factory legal  and  social  niche  in  America  for  the  first  Americans — a  niche 
satisfactory  to  those  Americans. 

IV.  A  PROVISION  IX  THE  REFORM  CODE  DEALING  WITH  FEDERAL  JURISDICTION  OVER 
OFFENSES  COMMITTED  ON  INDIAN  RESERVATIONS  SHOULD  RETAIN  ESSENTIALLY  THE 
JURISDICTIONAL   PATTERN    WHICH    NOW   EXISTS 

The  first  part  of  this  memorandum  discussed  the  principles  which  apply  to 
federal  jurisdiction  over  offenses  committed  on  Indian  reservations  and  the 
statutory  framework,  or  judicial  decisions,  from  which  these  principles  emanate. 
These  principles  should  be  carried  over  to  the  Reform  Code.  Provisions  which  are 
exclusively  jurisdictional  should  be  collected  and  located  in  Chapter  2  of  the 
Reform  Code,  which  deals  not  with  federal  substantive  offenses  but  solely  with 
federal  penal  jurisdiction.  Most  of  these  provisions  can  be  consolidated  into  one 
section.  A  second  section  could  set  forth  the  specific  grant  of  federal  jurisdiction 
to  certain  states  which  is  now  contained  in  §  1162  of  Title  18. 

Little  modification  of  the  jurisdictional  principles  may  be  necessary.  One 
modificiition  which  should  be  made  is  to  the  provision  in  §  1152  which  now 
confers  criminal  jurisdiction  on  the  federal  government  over  those  offenses 
by    Indians    against    non-Indians,    or    offenses    by    Indians    which    involve    no 


••"  See  25  U.S.C.  §§  1301-41  and  discussion  thereof  in  text,  supra. 

^  See  Indian  Affairs,  The  President's  Message  to  the  Congress,  6  Weekly  Compilation  of 
Presidential  Documents  894  (1870). 
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victim  wliicli  are  not  defined  as  major  offenses  by  §  1153,  if  the  tribe  declines 
to  punisli  tlie  offender.  This  provision  permits  the  federal  government  to  prosecute 
Indians  a  second  time  for  certain  offenses  if  they  are  acquitted  of  these  offenses 
in  tribal  court,  or  if,  upon  conviction,  the  tribal  court  imposes  no  punishment. 
The  provision  should  be  revised  to  preclude  federal  jurisdiction  of  the  offense  if 
the  Indian  has  been  tried  on  that  offense  in  the  tribal  court  regardless  of  whether 
he  has  been  punished. 

Hearings  should  be  held  to  determine  the  extent  to  which  further  modification 
of  these  jurisdictional  principles  is  needed.  On  some  reservations,  for  example, 
there  is  a  strong  feeling  that  non-Indians  who  commit  minor  offenses  within 
reservation  boundaries  against  the  person  or  property  of  Indians  should  be 
subjected  to  at  least  the  concurrent  jurisdiction  of  tribal  courts.  Under  the 
present  jurisdictional  pattern,  only  the  federal  courts  have  jurisdiction  of  these 
offenses.  Many  Indians  feel  that  Indian  tribes  have  a  legitimate  interest  in 
protecting  tribal  members  from  any  crimes,  whether  committed  by  non-Indians 
or  Indians.  To  the  extent  that  the  federal  government  has  a  legitimate  interest 
in  this  regard,  the  Indians  concede  that  the  federal  government  also  should 
have  jurisdiction  of  minor  offenses  committed  upon  Indians  by  non-Indians.  The 
Indian  view,  however,  is  that  federal  jurisdiction  should  not  be  exclusive  in  that 
federal  law  enforcement  officers  have  little  time  or  inclination  to  deal  with  petty 
non-Indian  offenders  on  the  reservations,  with  the  result  that  many  offenses  by 
non-Indians  go  unpunished  altogether.  Hearings  would  provide  the  opportunity 
to  uncover  the  extent  to  which  vacuums  in  law  enforcement,  such  as  this  vacuum, 
are  occasioned  by  improper  and  inequitable  allocations  of  jurisdictional  power. 
The  jurisdictional  principles  currently  applicable  can  then  be  modified 
accordingly. 

Most  of  the  federal  criminal  laws  concerning  Indians  deal  not  with  jurisdic- 
tion, but  with  definitions  of  substantative  offenses  pertaining  to  Indians  or 
Indian  lands.  These  definitions  are  scattered  throughout  Titles  18  and  25  of  the 
United  States  Code.^"  They  should  be  collected  in  one  place  with  a  view  to  insert- 
ing them  in  the  substantive  offense  chapters  of  the  Reform  Code,  and  hearings 
should  be  held  to  determine  the  need  for  revision  thereof.  A  number  of  examples 
of  the  kinds  of  revisions  which  may  be  needed  in  the  definitions  of  these  sub- 
stantive offenses  are  provided  below. 

Section  1153  of  Title  18  grants  jurisdiction  to  the  federal  government  over 
certain  major  crimes  committed  by  Indians  in  Indian  country.  The  section  leave.s 
some  of  these  crimes  to  be  defined  and  punished  in  accordance  with  federal  law. 
Other  crimes  are  to  be  defined  and  punished  in  accordance  with  the  law  of  the 
state  in  which  the  Indian  country  is  located.  One  of  these  crimes  is  assault  with 
a  dangerous  weapon,  which  was  added  to  S  1153  in  1909.*'  At  the  time  this  crime 
was  added  to  §  1153,  no  federal  law  defined  assault  with  a  dangerous  weapon, 
so  the  section  adopted  the  definition  of  the  crime,  and  punishment  therefor,  pro- 
vided by  state  law.  However,  in  1948.  Congress  made  such  an  assault  a  federal 
offense  and  provided  a  definition  of  that  offense.''^  Section  1153  was  not  changed 
to  remove  the  reference  to  state  law  for  the  purpose  of  defining  and  punishing 
this  offense. 

The  result  of  such  piecemeal  additions  to  §  1153  is  that  a  non-Indian  com- 
mitting the  crime  of  assault  with  a  dangerous  weapon  in  Indian  country  is  sub- 
ject to  §  113(c)  of  Title  16.  This  section  provides  a  maximum  penalty  for  the 
offen.se  of  .$1,000  or  five  years  imprisonment,  or  both,  and  no  minimum  punish- 
ment. An  Indian  committing  the  same  crime  in  Indian  country  in  Arizona,  for 
example,  is  subject  to  the  punishment  provided  by  Arizona  law  for  assault 
with  a  dangerous  weapon.  Arizona  law  provides  a  minimum  punishment  of  one 
year  for  this  offense  and  a  maximum  punishment  of  ten  years."*^  Moreover,  the 
federal  definition  of  the  crime  of  assault  with  a  dangerous  weapon  is  much  more 
restrictive  than  the  Arizona  definition.'"  Federal  law  establishes  the  u.se  of  a 
dangerous  weapon  as  an  element  of  the  crime.  Arizona  law  predicates  the  offense 
upon  the  use  of  a  deadly  weapon  or  the  use  of  any  means  of  force. 

Section  1153  should  be  revised  to  remove  this  inequital)le  treatment  of  Indian 
offenders.  :Most  of  the  major  crimes  now  enumerated  in  §  1153  are  defined  in  the 


^  See  notes  1  and  2,  supra. 

^  Act  of  March  4.  1909,  .S.t  Stat.  1151. 

37  Act  of  June  25.  1948,  62  Stat.  689,  25  U.S.C.  §  113. 

''s  Arizona  Rev.  Stat.  Ann.  §  13-249  (Supp.  1967).  ..^  „^  tt  c  <-.    e  -.lo.    ^ 

39  Compare  Arizona  Rev.  Stat.  Ann.  §  1.3-249.   (Supp.  1967)  with  25  U.S.C.  §  113(c), 
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Reform  Code  and  reference  to  state  law  for  the  definition  or  punishment  of  these 
offenses  is  no  longer  necessary. 

Dispensation  and  possession  of  alcoholic  beverages  are  crimes  proscribed  by 
Sjjlir.4  and  imo.  An  element  of  these  offenses  is  that  the  intoxicants  must  be 
dispensed  or  possessed  in  Indian  country.  The  definition  of  Indian  country  is 
more  restrictive  than  that  set  out  in  S  11-")1  for  general  jurisdictional  purpo.ses.*" 
This  has  resulted  in  the  creation  of  islands  within  some  reservations  where  the 
li(luor  laws  cannot  be  enforced  even  though  the  tribe  itself  wants  enforcement 
of  these  laws.  Fulfillment  of  the  ovenill  purpose  of  the  licpior  laws  is  thereby 
frustrated.  A  revision  should  be  made  in  5! S  1154  and  llTKi  to  incorporate  the 
same  definition  of  Indian  country  as  that  set  forth  in  S  11-"»1. 

A  similar  revision  is  needed  to  the  definition  of  Indian  land  in  §  1165.*'  The 
narrow  definition  of  Indian  laiul  contained  therein  has  often  immunized  offend- 
ers from  pro.secution  for  trespassing  under  that  .section  becau.se  of  the  techni- 
calities concerning  the  legal  status  of  some  Indian  lands  and  the  location  of  title 
to  those  lands.  Enforcement  of  H  11()4  and  116;")  also  w<»uld  be  facilitated  by  re- 
moving the  scienter  reiiuirements  from  those  sections. 


Native  American   Rights   Fuxd, 

Boulder,  Colo.,  October  31, 1972. 
Senator  John  L.  McClellax, 

Subcommittee  on  Criminal  Laws  and  Procedures,  Committee  on  the  Judiciary, 
U.S.  Senate,  Washington,  D.C. 

Dear  Senator  McClellan  :  I  write  in  response  to  your  letter  of  May  18,  1972, 
to  David  Getches,  inviting  us  to  submit  our  views  on  the  application  of  federal 
criminal  law  to  Indians.  We  understand  that  these  views  will  be  made  a  part  of 
the  Subcommittee's  hearing  record. 

At  the  outset,  we  are  compelled  to  observe  that  the  proposed  revisions,  con- 
trary to  the  statement  of  the  draftsmen  (Working  Papers  at  p.  1524)  do  work 
sub.stantial  changes  in  the  allocation  of  criminal  .iurisdiction  as  among  federal, 
state  and  tribal  authorities.  All  of  the.se  changes  operate  in  derogation  of  tribal 
sovereignty  and  self-government,  and  all  are  proposed  without  consultation  with 
the  affected  tribes.  Accordingly,  we  urge  that  IS  U.S.C.  §S  1151,  1152,  and  1153  be 
retained  unaltered  by  the  proposed  IS  U.S.C.  §§  202,  707,  709  and  the  proposed 
25  r.S.C.  S  212.  until  full  hearings  can  be  held  at  which  tribes  can  testify  as  to 
their  individual  needs. 

The  draftsmen  seek  to  cure  three  grave  defects  in  the  present  state  of  Indian 
criminal  jurisdiction.  These  problems  include:  (1)  statutorily-mandated  sen- 
tencing discrimination  on  the  basis  of  the  race  of  the  victim  or  offender ;  '  (2)  the 
current  ability  of  a  federal  court  to  relitigate,  in  a  Major  Crimes  Act  prosecu- 
tion, questions  resolved  in  favor  of  an  Indian  defendant  in  tribal  court :  '  and 
(3)  the  lack  of  federal  di.strict  court  jurisdiction  over  lesser  included  offenses.'' 

The  solution  of  these  problems,  however,  creates  even  graver  problems.  Section 
209  of  the  revised  title  18  would  assimilate  state  laws  not  presently  applied  to 
Indians  and  the  proposed  25  U.S.C.  §  212  would  apply  all  of  the  federal  enclave 
felony  jurisdiction  to  Indian-against-Indian  offenses,  greatly  expanding  federal 
jurisdiction  at  the  expense  of  tribal  jurisdiction  in  the  process  of  eliminating 
sentencing  discrimination.  Section  202  of  revised  title  18  would  confer  lesser-in- 
cluded-offense  jurisdiction  on  federal  courts,  but  would,  when  read  with  proposed 
25  U.S.C.  §212(3)  and  proposed  18  U.S.C.  §§  707  and  709,  oust  tribal  courts  of 
their  substantial  misdemeanor  jurisdiction  over  such  offenses. 

The  draftsmen  do  not  deal  with  the  non-enforcement  of  laws  against  non- 
Indians  on  reservations.  The  failure  of  United  States  attorneys  to  exercise 
their  pre.sent  jurisdiction  under  18  U.S.C.  §§  1152  and  13  leaves  tribes  unpro- 
tected, and  raises  substantial  questions  about  the  adequacy  of  federal  resources 
to  handle  greatly  increa.sed  criminal  jurisdiction  and  enforcement  responsibilities 
under  the  proposed  revised  criminal  code.  The  answer  of  the  draftsmen  to  this 
problem  of  which  they  are  ignorant  is  to  deny  categorically  (Working  Papers  at 


*"  See  note  4,  supra. 

"  See  note  4.  supra. 

1  United  States  v.  Kuwanyaioma,  No.  CR-70-104  (D.  Ariz.,  July  24,  1970)  ;  United 
States  V.  Wheeler,  434  F.  2d  1195,  1197  n.  1  (9th  Cir.  1970)  ;  Comment,  Red,  White,  and 
Gray:  Equal  Protection  and  the  Am.  Ind.,  21  Stan.  L.  Rev.  1236  (1970). 

-  Kills  Pletiiii  V.  Itiitcd  t<tiites.  4fifi  F.  2(1  240  (  Stli  Cir..  1072) . 

"  Kills  Crow  v.  United  States,  451  F.  2d  323  (8th  Cir.,  1971). 
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I"i2.'{)    Irlliiil   |)()w<T  lo  (III   llih^.  liliiliiH  Id   hiw  <'/if(.r<<-iin-rit    l,v    llic  cxcn-lHc  r,f  Id 
lu-n-dl  Irlh/il  .|ii(lM«Jl(llod. 

'I'lic  jin»j»()H('«l  rcvlMlodM  (i|)it)iI«-  od  flu-  i-noiti'oUH  iidd  iid<xiidil/i<-<l  iinMiidipllodH 
M)  tliiil  lli«',v  dH'n-l.v  "rcHJiiM-"  cxlMlldK  JurlMdlrdoiidl  rclnllodMlilp;',  fWorl<ldK 
I'lilMTM,  ITiUlj  ;  ('/)  llinl  lrll)«-M  wen-  "odci-"  Movcn-lRd  <  WorkWiK  I'lipi-iH,  ir,'22>; 
(.'{)  Ilinl  IrJIoil  coijiIm  Imvc  (n»  felony  ,|drlH(llr(lod  (  WorkldK  I'/ipcrH,  iriL'4)  ;  (J) 
lliiil  lrll)fil  coiiiIh  linvi-  do  JiirlMdlcdnd  over  dod  IddlitdM  (Wi,iU\iin  I'dpciM,  I.V^'J). 
'I'lif  icvli'lodn  n-llcrl  Cdlly  llic  liuk  of  ",-ipc(|iil  l<do\vlc()«<-  luirl  Irilc/iMlvc  Mlnrjy" 
.idd  llic  "Mdl.nliidllfil  Mdfiidillliirlly"  of  (lie  dniflMdif/i  vvllli  llic  Meld  <d'  fcdcnil 
Iddliid  cilddinil  JdilMdlfllod  iidd  (Ik-  iip|»iin-dl  luck  of  ((miiciii  wllli  tin-  k"»Im  of 
Irllxil  Mclf-KoviTd/dcid  '  luid  Indl/ui  Hcif  dclcniiliddlo/i  '  llml  ifoliody  llic  policy 
of  (lie  fcdcnil  K'>vcr/i/dcd(  In  /ddliiii  iiCnilrM. 

Acc(»r(jl;iKly,  wc  miikkcmI  (lint  only  HurKlciil  coitccIIoiim  lie  miidc  Id  (he  prcncdl 
liiw,  iidd  (hcd  only  iiflcr  fidl  IicihIukm,  'I'Iic  Miijor  (JrldicM  A<'(  (  18  ('.S.r,  H  ||r,;{) 
oMKhl  lo  lie  iidicddc«l,  do(  l»y  (lie  nddlllod  of  nil  f«'(Jernl  olTcdHcH  iiiidcr  (lie  H|iecliil 
diiirlllidc  iirid  (en-Korliil  Jdi'lHdielloii,  Iml  liy  l.lie  dcltdlllod  iidd  pudlHlidicnl  of 
(lie  prcHcrd  (lilrlccii  iiiiijor  oITciimcm  n/idec  (tuil  liiw.  Noii-lddliidH  Mliould  he  nul» 
Jed  lo  (lie  cddic  icvlHcd  cilinliiiil  code  liiHof/ir  nH  od'cdHcH  wKlild  llic  Mpeclnl 
/iinrllldic  Iidd  I.errKoiiiil  jiirJKdlcllod  iirc  codceriied.  Tlie  proposed  AHHliiilliid ve 
rildicH  Ac(  I  \H  (I.S.C,  ^'2<f.>)  MlioMid  lie  lldiKcd  Id  He  iippllciidon  lo  olTcdHCH  Ity 
dod  IddliidM,  leiivldX  lo  IrllicH  (lie  deMiillloii  iind  piiiilMlidicdl  of  cilmcH  odier  didli 
die  dilrlceri  iniijor  olTcdMCM,  l''edernl  codrln  Htioidd  lie  kivcii  JdilHdledod  over 
•dTcdMCH  l»y  IddliidH  dcccHMiirlly  Idclndcd  wKIdd  (lie  lldrlccd  diiijor  oITciimcm  and 
dicHr'  IcHHcr  Idcldded  olTcdMCM  mid  he  deOdcd  hy  fcdcnil  f  iio(  iiMMJidlliiled  m(ii(<') 
liiw."  'I'llhcM  Mhoidd,  liowev«'i',  reliilii  coiiciirrcid  jiirlwllcdod  over  (lie  IcMMei'-lii 
eluded  o/TeiiMCH  iiiid  rcMoliidoii  of  cMMcndiil  cIcmi'iilH  of  ji  iiiiilor  eridicH  (dTciiKc  In 
fiivrir  of  die  iieciiMcd  Id  (rihtil  coiiil  Hlioiild  hiii  iclll  iKiidoti  of  dull  Immiic  In  fcdcnil 
coiirl.  J'lidlHlidicdl,  of  nil  did  Inn  diider  I  rihiil  In  w  for  nii  offciiHi-  nK'iiiiKl  iion  did  inn 
(or  for  n  vlelldilcHH  oneiiHc)  Mlioiild  hnr  ii  MiihMe((iied(  fi-<lernl  proMecddoii  iim  Ih 
prcMcdlly    (he  ciiHc    Udder    IK    I '  S  < '.    S  I  !•''•-  ""d    nn,   propow-d    in    '2^i    l'.H<',    J| 'JI'J 

I'*ldnlly,  we  diKc  (hii(  do  IiIIIm  he  liilroddccd  ulilcli  Hcek  (o  ichoIvc  die  ipicMlloiiM 
of  redirii  of  exclimlve  felony  JiirlMdIedon  lo  (rlhcM  nnd  renlllriniidce  of  IrlhnI 
JiirlMdlcdon  over  iioii  IridliiiiH.  AdverMc  < 'onKi'eMMloiinl  iiedon  could  relnrd  (rlhni 
Hclf  Kovernnicnl.  iiiid  exiieerhiile  die  preHciil  prohleiii  of  diiproMcr-iilcd  iioii  didinii 
liiwIcMHiieHM  on  r<*HervndodH.  lOnch  I  rlhe  Mlioiild  In-  encoiirnKcd  (o  rcipicMl  Icj^ImIii 
don,  where  needed,  when  nnd  lii  (he  fonii  11  denln-M. 

We  ciicloHc,  mid  liicorponde  herein  hy  reference,  n  leHcnrch  ineiriornndiini 
which  dlMciiHHCH  (he  M(nle  of  (he  Inw  In  (IiIm  (leld  In  «n-n(er  ilelnil.  We  hope  II  will 
he  of  nMnlMliince  (o  (he  Sdhroinnill  lee. 

We  lliniik   (he  Snhcoinidldec  for  (IiIm  opporliinlly   (o   iiij-'e  IhnI    reroriii   In   (IiIm 
iircn    he  ndeiiipled   only    wKli    (he   coiiMi-liI    of   Mclf  Kovcrnlni.';    IiIIicm 
KcMpccI  fully, 

'lllOMAM    I,,    Smiiiimon, 

liiicloi'.iirc 

,Vd';MouANniJ  M 

To;   rion,  .loliii  I,.  .McClcllmi,  nnilrnimi 

.SnlK'oidiiildec  oil  <'rliiildnl   Ijivvh  niul   rroccdun-: 

<  'oinnildcc  oil  die  .liidlelnry 
diilc:  ;d  ncjoher  \UTJ. 
He  :  (''cdenil  iddlmi  Crhnlnnl  l>inv 
,\.  <  'iirrcnl   l<iiw  ; 

1.  OffeiiHCM  hy  didliin;^  nt^nliiHl  lndlnn;i 

2.  nffenMcM  hy  IndlmiM  iiKiilnn(  Nod  IiidlmiH 
,'!.  OffeiiMcM  hy  ,\on  IndlmiH  nKiiliiMl  IndlnnM 
I,   Vlednili'MH  crlnieH 

H     I'rohlcni  AreiiM  ; 

1,  Doiihle  .leopnrdy  nnd  CoIIhIcdiI  Ivdoppcl 

2.  liCMMcr  Included  OITciimc;^ 


*  WtlHnmn  V    /,«'«),  IiriH  II, H,  217  MltOW).  .., 

"  MiiMWHKi'  of  Pri'Mlrh-nl  Ithlmnl  M.  Nlxoii  (o  (Joiikh-hm,  .Inly  «,  M»70,  M  Wci-lil.v  «  .Mn|.llnil..i 

III   I'rfHhlcidhil   l»(iiiiiiM-ii(ii  Mltl  ,,....         .1  «■..„«..«  ii.  11. < 

■M- l.l.TMll 1 '«•  Klv.Mi  MvliiK  (Ih-  .l.'MnlOon  of  l-mvf  IimIo. .rr.ii«.-«  lo  IIk 

(rlhf  KoviTiihii/  (Im-  ri'Mci'viidoii  tii  wlilcli  (Ik- oITimimi'  Im  coiiiiiiK  IimI 
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3.  Punishments  and  Definitions  of  Crimes  Dependant  upon  Race  of  De- 
fendant or  Victim 

A.  Current  Law : 

1.  Offenses  by  Indians  against  Indians 

Jurisdiction  over  such  offenses  is  an  inherent  attribute  of  tribal  sovereignty, 
though,  because  Congress  has  plenary  power  over  Indian  affairs,  it  may  encroach 
upon  tribal  self-government  and  vest  jurisdiction  over  such  offenses  in  federal 
or  state  courts. 

Early  the  federal  government  followed  a  policy  of  leaving  Indian-against- 
Indian  offen.ses  oiitside  the  realm  of  federal  jurisdiction.  Act  of  March  3,  1817, 
3  Stat.  383  :  §  2;")  of  the  Indian  Intercourse  Act  of  1834,  4  Stat.  733.  However,  these 
statutes  have  been  considered  mere  affirmations  of  the  principle  of  tribal  self- 
government  rather  than  grants  of  power  to  the  Indian  tribes.  See  Cohen.  Hand- 
book of  Federal  Tndiun  Law,  at  3G3  (reprint  of  1942  ed.).  That  principle  was  first 
enunciated  by  the  Supreme  Court  in  Worcester  v.  Georgia,  6  Pet.  (31  U.S.)  515, 
557  (1832).  and  specifically  applied  to  those  Indian  crimes  perpetrated  against 
other  Indians  in  ?:.r  Parte  Crow  Dog,  109  U.S.  556,  568-09  (1883),  in  which  the 
Court  vacated  a  federal  covirt  murder  conviction  for  want  of  jurisdiction. 

Congressional  response  to  Croic  Dog  was  to  pass  the  Major  Crimes  Act  of  1885, 
23  Stat.  385.  which  extended  federal  jurisdiction  to  the  crimes  of  murder,  man- 
slaughter, rape,  assault  with  intent  to  kill,  arson,  burglary  and  larceny  when 
conunitted  by  an  Indian  against  "another  Indian  or  other  person  .  .  .  within  the 
limits  of  any  Indian  Reservation."  The  constitutionality  of  that  Act  was  upheld 
in  United  States  v.  Kagama.  118  U.S.  375  (1886),  on  the  strength  of  the  federal 
government's  plenary  power  over  Indian  affairs.  The  court  in  that  case  con- 
tinued to  abide  by  the  principle  that  Indian  tribes  have  "the  power  of  regulating 
their  internal  and  social  relations,"  but  qualified  that  with  "thus  far  not  brought 
under  the  laws  of  the  Union  or  of  the  State  within  whose  limits  thev  resided" 
(at  382). 

The  Major  Crimes  Act,  now  codified  at  18  U.S.C.  §  1153  and  including  six 
additional  crimes,  remains  the  only  act  of  Congress  specifically  subjecting  Indian- 
against-Indian  offenses  in  Indian  country  to  federal  court  jurisdiction.  The  U.S. 
arguably  has  exclusive  jurisdiction  over  the  thirteen  major  crimes.  See  Cohen, 
Handbook  of  Federal  Indian  Law  at  147  (reprint  of  1942  ed.)  ;  United  States  v. 
Mlialey,  37  Fed.  145  (C.C.S.D.  Cal.  1888)  ;  Sam  v.  United  States,  385  F.2d  213, 
214  (10th  Cir..  1967)  ;  In  re  Carmen's  Petition,  165  F.  Supp.  942.  948  (N.D.  Cal. 
1958),  affirmed  sub  nom  Dickson  v.  Carmen,  270  F.2d  (9th  Cir.,  1959).  cert,  denied 
361  U.S.  934  (1960).  Nevertheless,  some  tribal  courts  have  exercised  jurisdiction 
over  petty  theft,  which  is  included  in  the  federal  definition  of  larceny,  a  major 
crime,  18  U.S.C.  §  661 ;  and  the  Code  of  Indian  Tribal  Offenses,  which  is  used 
by  Courts  of  Indian  Offenses  and  approximately  two-thirds  of  all  tribal  courts, 
includes  proscriptions  against  theft,  embezzlement,  and  extortion  without  regard 
to  the  amount  or  value  of  the  property  expropriated  (25  C.F.R.  §§  11.42,  11.43, 
11.48). 

Those  crimes  which  are  federal  offenses  regardless  of  their  situs,  e.g.  assault- 
ing a  federal  officer,  are  within  federal  jurisdiction  even  if  committed  by  an 
Indian  against  an  Indian.  Walks  On  Top  v.  United  States,  372  F.2d  422  (9th 
Cir.,  1967).  In  18  U.S.C.  §1152,  which  extends  federal  enclave  law  to  Indian 
country,  Indian-Indian  crimes  remain  excepted  from  its  application. 

After  the  supremacy  of  the  United  States  Government  in  the  field  of  Indian 
affairs  was  established  in  the  Cherokee -Nation  cases.  Cherokee  v.  Georgia,  5  Pet. 
(30  U.S.)  1  (1831),  and  Worcester  v.  Georgia,  6  Pet.  (31  U.S.)  515  (1832),  and 
except  where  treaties  or  special  statutes  conferred  such  jurisdiction,  no  state 
legally  asserted  jurisdiction  over  Indian-Indian  offenses  in  Indian  country  until 
the  passage  of  Public  Law  280.  67  Stat.  588,  in  1953.  Under  that  law  certain 
portions  of  Indian  country  in  five  states  were  made  subject  to  state  criminal 
jurisdiction.  And  any  other  state  which  chose  to  a.s.sert  such  criminal  jurisdiction 
had  Congress'  consent  to  do  .so.  That  law  was  superseded  by  Title  IV  of  the 
Indian  Civil  Rights  Act  of  1968.  82  Stat.  78.  The  new  law  requires  the  consent 
of  the  Indian  tribe  occupying  the  Indian  country  intended  to  be  ceded  to  the 
state  before  such  cession  may  take  place.  25  U.S.C.  §  1321.  It  further  provides 
that  the  United  States  is  authorized  to  accept  retrocession  of  state  criminal  juris- 
diction over  Indian  country  originally  granted  by  P.L.  280.  25  U.S.C.  S  1323.  An 
Interior  Department  li.st  of  those  states  assuming  criminal  (and  civil)  jurisdic- 
tion over  Indian  country  and  the  extent  of  those  assumptions  of  jurisdiction  is 
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appended  to  this  memorandum.  Unless  otherwise  provided,  state  assumption  of 
jurisdiction  over  Indian  country  applies  to  all  offenses,  not  just  Indian-against- 
Indian  crimes. 

Despite  the  fact  that  the  jurisdiction  of  tribal  courts  should  be  considered 
an  attribute  of  tribal  sovereignty,  the  number  of  federal  statutes  concerning 
such  tribunals  has  blurred  the  distinction  between  instruments  of  self-govern- 
ment and  federal  instrumentalities.  (Witness  the  difference  between  the  two 
opinions  in  Iron  Crow  v.  Ogallala  Sioux  Tribe,  129  F.  iSupp.  15,  18-19  (D.y.IX 
1955)  and  231  F.2d  89,  9(?  (8th  Cir.  1956).  The  appellate  opinion  emphasized 
sovereignty.)  In  the  late  19th  century  many  Indian  agencies  set  up  Indian  courts 
and  Indian  police  forces.  -See  Colli  flower  v.  Garland,  342  F.2d  369,  372  (9th  Cir. 
1965).  The  judges  and  police  officers  were  compensated  with  federal  moneys, 
and  agency  superintendents  removed  them  from  office  at  will.  See  Iron  Crow  v. 
Ogallala,  Sioux  Tribe,  129  F.  Supp.  15,  17  (D.8.D.  1955).  The  authority  for 
such  control  over  tribal  forums  was  held  to  have  been  granted  by  R.S.  §  463 
(now  25  U.S.C.  §2).  United  States  v.  Clapox,  35  Fed.  575,  577  (D.  Or.  1888). 
The  opinion  in  that  case  called  them  "mere  educational  and  disciplinary  instru- 
mentalities, by  which  the  government  of  the  United  States  is  endeavoring  to 
improve  and  elevate  the  condition  of  these  dependent  tribes  .  .  .' 

Acknowledging  the  continuing  failure  of  this  endeavor,  Congress  passed  the 
Indian  Reorganization  Act  of  1934  (48  Stat.  984)  in  order  that  each  tribe  might 
••have  the  right  to  organize  for  its  common  welfare  .  .  .  "(48  Stat.  987).  As  a 
result,  many  tribes  established  their  own  tribal  courts — usually  by  merely  giving 
the  old  (federal)  Indian  court  tribal  status.  At  the  same  time  the  Secretary  of 
Interior  adopted  regulations  for  "Courts  of  Indian  Offenses"  25  C.F.R.  Part  II. 
iThese  courts,  if  the  Secretary's  authority  to  promulgate  the  regulations  had  any 
significance  at  all.  were  federal  instrumentalities.  However,  the  regulations 
themselves  gave  the  tribe  most  of  the  control  over  the  tribunals.  E.g.,  25  C.F.R. 
§  11.3(b)  :  a  two-thirds  vote  of  the  tribal  council  is  needed  for  approval  of  a 
Commission  of  Indian  Affairs  appointment  to  a  judgship.  Most  tribes,  however, 
declared  their  courts  to  l)e  of  tribal  origin  and  then  administered  them  in  the 
same  way  Courts  of  Indian  Offenses  are  administered.  Many  tribal  criminal  codes 
are  identical  to  the  Code  of  Indian  Tribal  Offenses,  25  C.F.R.  §  11.38  et  seq. 

2.  Offenses  by  Indians  against  Non-Indians 

.Jurisdiction  over  offenses  committed  by  Indians  against  non-Indians  is  usually 
shared  by  the  tribal  and  federal  governments  unless  a  federal  statute  has  ceded 
criminal  jurisdiction  to  a  state. 

The  federal  government  accepted  such  jurisdiction  earl.v  in  its  history.  Some 
of  its  first  treaties  with  Indian  tribes  provided  that  Indians  who  committed  rob- 
bery or  murder  against  "citizens  of  the  United  States"  must  be  delivered  up  to 
federal  authorities.  E.g.,  Treaty  at  Fort  M'Intosh,  7  Stat.  16  (1785)  ;  Treaty  with 
the  Cherokee,  7  Stat.  18  (1785).  One  treat.v  required  that  Indians  be  subjected  to 
federal  prosecution  if  they  caused  "any  injury"  to  a  U.S.  citizen.  Treaty  with  the 
Sliawnee.  7  Stat.  26  (1786).  However,  early  general  statutes  called  for  federal 
jurisdiction  over  Indian-against-non-Indian  offenses  only  when  committed  outside 
the  boundaries  of  Indian  country.  Act  of  May  19.  1796,  1  Stat.  469,  §  14 :  Act  of 
:\ larch  30,  1802.  2  Stat.  139,  §  14. 

Then  in  1817  Congress  passed  "an  Act  to  provide  for  the  punishment  of  crimes 
and  offeu'^es  committed  within  the  Indian  boundaries."  3  Stat.  383.  As  a  result, 
any  Indian  or  other  person  who  committed  within  Indian  eountr.v  an  offense 
which  would  be  punishable  in  any  place  under  the  exclusive  jurisdiction  of  the 
T'liited  States  was  made  subject  to  federal  prosecution.  Excepted  from  the  broad 
terms  of  this  Act  were  offenses  committed  by  Indians  against  Indians.  Neither 
was  thp  Act  to  be  construed  to  affect  any  treaty  then  in  force.  Nevertheless,  the 
federal  assumption  of  criminal  jurisdiction  was  still  far-reaching.  Unless  a  par- 
ticular treaty  provided  that  a  tribe  may  drive  off  or  punish  non-Indian  settlers  on 
their  land  (e.g.  Treaty  of  August  3.  1795.  7  Stat.  49).  a  tribe  was  legally  helpless 
to  protect  itself.  And  if  a  member  of  a  tribe  committed  a  crime  against  a  "citizen," 
the  tribe  was  forced  to  deliver  him  up  to  federal  authorities — or  else  incur  the 
wrath  of  the  T'.S.  Army. 

The  1817  Act  was  repealed  (4  Stat.  734)  and  its  terms  incorporated  into  §25 
of  the  Indian  Intercourse  Act  of  18,34.  4  Stat.  733.  That  provision  was  later  con- 
strued by  §  3  of  the  Act  of  March  27.  1854.  10  Stat.  270.  which  excepted  from 
federal  prosecution  Indians  who  had  already  been  punished  by  the  local  law  of 
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the  tribe.  Since  Indian-against-Indian  offenses  continued  to  be  outside  federal 
jurisdiction,  tlie  new  exception  could  only  mean  that  tribal  and  federal  courts 
shared  jurisdiction  over  offenses  committed  by  Indians  against  non-Indians.  How- 
ever, many  treaties  toward  the  end  of  the  treaty-making  era  continued  to  require 
that  Indians  be  delivered  up  to  federal  authorities  for  offenses  against  non- 
Indians.  E.g.  Treaty  with  the  Ute,  15  Stat.  G19  (IStW).  Treaty  with  the  Sioux 
Nations,  15  Stat.  635  (1808).  And  such  treaty  provisions  continue  to  be  valid 
unless  expressly  repealed.  iSee  c.(j.  United  tStates  v.  Berry,  4  Fed.  775>,  785  (C.C.D. 
Colo.  1880),  which  upheld  the  continuing  validity  of  the  Ute  Treaty  after  Colo- 
rado statehood.  Although  those  19th  century  statutes  are  basically  intact  today 
in  18  U.S.C.  §  1152,  treaty  provisions  like  those  above  either  prohibit  or  at  least 
call  into  serious  question  the  validity  of  tribal  jurisdiction  over  Indians  commit- 
ting crimes  against  non-Indians. 

Tribal  jurisdiction  over  such  crimes  is  an  inherent  attribute  of  tribal  sover- 
eignty. But  given  the  number  of  treaty  provisions  and  the  extent  of  federal  legis- 
lation in  that  area,  the  sovereignty  argument  is  rather  moot.  Section  11.2(b) 
of  25  C.F.R.  provides  that  Courts  of  Indian  Offenses  have  concurrent  jurisdic- 
tion with  the  federal  government  over  those  crimes  in  the  Code  of  Indian  Tribal 
Offenses  which  are  subject  to  federal  jurisdiction,  i.e.,  offenses  by  Indians  against 
non-Indians.  And  tribal  courts  would  seem  to  acquire  such  jurisdiction,  if  from 
nowhere  else,  from  the  1854  exception  to  application  of  federal  law^  in  Indian 
country :  where  an  Indian  has  already  been  punished  by  the  local  law  of  the 
tribe,  further :  even  if  a  tribal  sovereignty  argument  is  rejected,  one  might  con- 
tend that  tribal  courts  became  institutional  descendants  of  the  original  Courts 
of  Indian  Offenses  for  purposes  of  Indian-against-non-Indian  offenses  as  a  result 
of  the  Indian  Reorganization  Act  of  1934.  See  Iron  Crow  v.  OgaUala  Sioux  Tribe, 
129  F.  Supp.  15.  18-19  (D.S.D.  1955),  which  dealt  with  Indian-against-Indian 
offenses,  but  which  regarded  tribal  courts  as  federal  instrumentalities. 

Current  federal  jurisdiction  over  such  offenses  is  centered  in  §§  1152  and  1153 
of  Title  IS.  The  latter,  known  as  the  Major  Crimes  Act,  lists  13  felonies  which, 
if  committed  by  an  Indian  against  any  person,  are  subjects  of  federal  jurisdiction. 
(  See  discussion  of  the  exclusiveness  of  that  jurisdiction,  supra. )  The  former 
extends  federal  enclave  law  to  Indian  country  with  three  exceptions,  all  above 
mentioned:  (1)  whei'e  the  offense  is  committed  by  an  Indian  against  the  person 
or  property  of  another  Indian;  (2)  where  an  Indian  offender  has  already  been 
punished  by  the  law  of  the  tribe;  or  (3)  where,  by  treaty  stipulation,  exclusive 
jurisdiction  over  an  offense  is  vested  in  the  tribe.  The  last  exception  is  rarely,  if 
ever,  applicable.  See  77  I.D.  113.  115  (1970). 

Federal  enclave  law  is  the  substantive  federal  criminal  'aw  which  is  to  ])e 
applied  only  within  the  "special  maritime  and  territorial  jurisdiction  of  the 
Ignited  States,"  as  defined  in  18  U.S.C.  §  7.  While  federal  enclave  statutes  take  up 
a  large  portion  of  Title  18.  together  they  do  not  amount  to  a  comprehensive  crimi- 
nal code.  To  fill  this  gap  in  criminal  jurisdiction  Congress  has  passed  a  number 
of  "Assimilated  Crimes  Acts,"  the  latest  of  which  was  adopted  in  1948  and  is 
codified  at  18  U.S.C.  §  13.  That  provision  incorporates  into  federal  enclave  law 
the  .substantive  criminal  law  of  the  .state  in  which  the  enclave  is  situated.  Thus, 
by  enacting  criminal  statutes  in  an  area  not  covered  by  federal  law,  a  state 
legislature  can  affect  the  criminal  law  of  Indian  country  within  its  borders  de- 
spite the  fact  that  the  state  exercises  little  or  no  jurisdicti(m  therein.  Of  course, 
that  effect  is  only  as  pronounced  as  the  local  U.S.  Attorney's  willingness  to  en- 
force the  assimilated  state  laws. 

3.  Offenses  by  Non-Indians  Against,  Indians 

Tribal  courts  have  rarely  exercised  jurisdiction  over  non-Indians  who  have 
committed  crimes  against  Indians  in  Indian  country — principally  because  the 
United  States  has  continually  claimed  exclusive  jurisdiction  in  tliis  field 

PYderal  statutes  since  1790  (1  Stat.  137)  have  provided  for  federal  court 
jurisdiction  over  such  offenses.  The  only  exception  to  these  provisions  has  been 
\yhere  a  treaty  vested  such  jurisdiction  in  a  tribe.  See  Act  of  March  3.  1817,  3 
Stat.  .383;  and  18  U.S.C.  §  1152.  It  is  doubtful  whether  any  such  treaty  provisions 
are  still  in  effect.  Cohen.  Handhook  of  Federal  Indian  Law  at  365'  (reprint  of 
1942  Ed.). 

Federal  officials  have  continually  maintained  that,  barring  the  exception, 
juri.sdiction  over  non-Indian-against-Indian  offenses  is  exclusive  in  the  federal 
govenunent.  The  latest  such  view  is  that  of  the  Interior  Department  Solicitor. 
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77  I.D.  113  (1970).  He  relied  on  one  judicial  opinion,  Ex  Parte  Kenyan,  14  Fed. 
Cas.  353  (C.C.W.D.  Ark.  1878),  the  statutory  predecessors  of  18  U.S.C.  §1152 
(which  do  not  expressly  call  such  federal  jurisdiction  exclusive),  and  two  19th 
century  Attorney  General  opinions,  2  Op.  Atty.  Gen.  693  (1834)  and  7  Op.  Atty. 
Gen.  174  (1855).  Neither  the  Solicitor  nor  his  sources  make  any  reference  to 
the  principles  of  tribal  sovereignty  and  self-government.  And  the  Solicitor  even 
admits  that  language  in  Kcnyon  and  the  1855  opinion  to  the  effect  that  tribal 
courts  have  no  jurisdiction  over  offenses  by  Indians  against  non-Indians  has  not 
been  followed. 

The  recent  Solicitor's  opinion  (77  I.D.  118)  makes  no  reference  to  the  legis- 
lative history  of  the  Indian  Intercourse  Act  of  1834.  That  history  indicates  that 
Congress  intended  that  federal  jurisdiction  over  non-Indian-against-Indian  of- 
fense.s  be  only  temporary  "on  the  ground  that  it  may  be  unsafe  to  trust  to  Indian 
law  in  the  early  stages  of  their  Government."  H.  Rept.  No.  474,  23d  Cong.,  1st 
Sess.,  at  13  (May  20,  1834).  Since  that  time  Congress  has  exhibited  a  willingness 
to  "trust"  tribal  courts.  E.g.  the  Indian  Reorganization  Act  of  1934  and  the  In- 
dian Civil  Rights  Act  of  1968.  Therefore,  tribes  should  be  able  to  exercise  at 
least  concurrent  jurisdiction  over  non-Indians  on  their  lands.  The  authorities 
cited  by  the  Solicitor  are  no  more  than  hoary  dicta,  and  nowhere  is  there  express 
modification  or  abrogation  of  tribal  sovereign  powers  in  this  regard. 

What  is  the  nature  of  tribal  sovereignty  that  we  may  ascertain  its  correct 
application  in  this  case?  The  answer  to  this  question  is  rather  diflScult,  given 
the  Supreme  Court's  failure  to  define  the  doctrine's  perimeter. 

In  Worcester  v.  Georgia,  6  Pet.  (31  U.S.)  515  (1832),  Chief  Justice  Marshall 
said  that  Indians  exercise  dominion  over  territories  "within  which  their  author- 
ity is  exclusive"  (at  557).  However,  any  contention  that  tribal  sovereignty  is  as 
expansive  as  the  boundaries  of  tribal  territory  must  fall  before  the  holdings  in 
Vnited  Stateii  v.  McBratncy,  104  U.S.  621  (1881),  and  Draper  v.  United  States, 
164  U.S.  240  (1896),  to  the  effect  that  crimes  perpetrated  by  non-Indians  against 
non-Indians   within   Indian  country  are  matters  for  the  states  to  deal  with. 

Nevertheless,  an  argument  that  the  doctrine  of  tribal  self-government  merely 
gives  the  tribe  personal  jurisdiction  over  its  members  is  equally  incorrect  be- 
cause such  a  position  ignores  the  fact  that  treaties  inextricably  tied  tribal  ex- 
istence to  the  land.  Indeed,  a  tribe  might  exclude  non-members  from  its  reserva- 
tion. Alorris  v.  Hitchcock,  194  U.S.  384,  389  (1904). 

A  less  assailable  theory  is  that  a  tribe  has  inherent  jurisdiction  over  subject 
matter  of  Indian  concern.  Thus,  an  offense  by  a  non-Indian  against  the  person 
or  property  of  an  Indian  within  Indian  country  would  be  subject  matter  over 
which  a  tribe  might  rightly  exercise  jurisdiction  pursuant  to  its  sovereign  powers. 
An  earlier  Solicitor's  opinion  admits  that  such  would  be  the  case  in  the  absence 
of  federal  usurpation  of  such  jurisdiction.  !>5  I.D.  15,  50  <1934).  And  arguably 
the  federal  government  has  accepted  only  concurrent  jurisdiction  under  18  U.S.C. 
S  1152.  Again,  any  alleged  Congressional  assertion  of  exclusive  jurisdiction  has 
been  far  from  express^. 

This  problem  is  not  of  mere  esotric  interest.  U.S.  Attorneys  have  been  slow 
to  exercise  misdemeanor  jurisdiction  over  non-Indians  in  Indian  country,  and 
tribes  have  thus  been  left  helpless  to  protect  themselves.  Indians  complain  that 
there  reservations  are  virtually  lawless  because  of  the  failure  of  the  United 
States  Attorney  to  prosecute  cases  referred  to  him  by  the  Bureau  of  Indian 
Affairs  Agency  Special  Officer  and  by  the  Indian  police  on  the  reservation.  Fre- 
quently, the  confusion  of  investigatory  authority  between  the  Federal  Bureau 
of  Investigation  and  the  Agency  Special  Officer  on  the  reservation  results  in 
offenders  remaining  unprosecuted.  In  addition,  United  States  Attorneys  occas- 
ionally excuse  their  high  rate  of  refusal  to  prosecute  Indians  for  offenses  against 
Indians  in  Indian  country  on  the  basis  of  the  inadequate  performance  of  In- 
dian police  officers  investigating  cases  and  on  the  basis  of  their  inadequate 
performance  as  testifying  witnesses.  In  addition,  we  have  had  reports  that  prose- 
cutions of  individual  Indians  for  the  larceny  ("butchering")  of  one  cow  may  be 
vigorously  prosecuted  while  the  United  States  Attorney,  the  FBI.  and  the  Bu- 
reau of  Indian  Affairs  Agency  Special  Officer  .seem  unable  to  apprehend  and 
prosecute  persons  ( whether  Indian  or  non-Indian )  who  have  taken  large  num- 
bers of  calves  from  Indian  ranchers.  We  are  also  aware  of  complaints  by  the 
Blackfeet.  Colville,  Papago,  Salt  River  and  Gila  River  Tribes,  and  by  various 
Pueblos  that  federal  and  state  prosecutors  are  negligent  in  their  exercise  of 
criminal  juri.sdiction  in  Indian  country  as  a  result  of  their  failure  to  enforce 
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laws  against  vandalism,  clumping  and  other  misdemeanors  committed  by  non- 
Indians. 

To  remedy  this,  the  Salt  River  and  Gila  River  Communities  have  recently 
adopted  nearly  identical  ordinances  bringing  non-Community  members  under  the 
authority  of  their  Law  and  Order  Codes.  The  ordinances  provide  that  "Any  per- 
son who  enters  upon  the  [Community]  shall  be  deemed  to  have  impliedly  con- 
sented to  the  jurisdiction  of  the  Tribal  Court  and  therefore  subject  to  prosecu- 
tion in  said  Court  for  violations  of  [the  tribal  code]." 

In  a  memorandum  to  the  Commissioner  of  Indian  Affairs  the  Associate  Solici- 
tor reasserted  the  conclusion  of  the  1970  opinion  that  a  tribe  lacks  authority  to 
punish  non-Indians.  However,  for  policy  reasons  it  was  suggested  that  the  Com- 
missioner might  not  invalidate  the  Salt  River  Ordinance  (SRO-11-72)  and 
rather  await  a  non-Indian  defendant's  challenge  to  the  jurisdiction  of  the  tribal 
court.  The  Commissioner  did  not  take  action  and  the  ordinances  were  approved 
by  local  agency  officials. 

As  a  more  permanent  solution  to  the  problem  of  non-Indian  violators  of  tribal 
law  the  Congress  might  expressly  recogiaze  tribal  jurisdiction  over  non-members 
whenever  federal  and/or  state  prosecutors  refuse  to  act  after  presentation  of  a 
case  to  them  by  tribal  authorities. 

4.  Victimless  Crimes 

Jurisdiction  over  offenses  in  Indian  country  is  almost  always  determined  by 
looking  at  both  the  race  of  the  alleged  offender  and  that  of  the  victim.  Therefore, 
a  determination  of  jurisdiction  over  a  victimless  crime  is  a  bit  of  a  puzzle — 
whether  or  not  the  offender  is  Indian. 

There  can  be  no  jurisdiction  vacuum  with  regard  to  Indian  affairs  in  Indian 
country  since,  if  jurisdiction  is  not  provided  for  on  paper,  the  inherent  sover- 
eignty of  the  tribe  must  prevail.  Applying  this  rationale,  jurisdiction  over 
victimless  crimes  committed  by  Indians  lies  solely  with  tribal  courts — assuming 
the  inapplicability  of  the  Major  Crimes  Act,  e.g.  incest,  in  which  case  jurisdiction 
is  federal.  However,  the  extension  of  a  federal  enclave  law  to  Indian  country 
by  18  U.S.C.  §  1152  is  a  broad  one  with  three  specific  exceptions  to  its  grant  of 
power.  And  the  exception  of  Indian-against-Indian  offenses,  read  literally,  does 
not  include  victimless  crimes  by  Indians.  Thus,  a  U.S.  Attorney  might,  by  vpay 
of  assimilated  state  law.  enforce  on  Indian  reservations  such  oppressive  laws 
as  loitering  and  disturbing  the  peace — without  consulting  the  tribe  or  taking 
cognizance  of  tribal  customs.  This  is  generally  thought  not  to  be  a  serious  problem 
since  beleaguered  federal  prosecutors  seem  to  have  their  hands  full  in  the  exer- 
cise of  felony  jurisdiction  over  Indian  country. 

One  judicial  opinion  tends  to  support  the  view  that  victimless  Indian  crimes 
are  subject  only  to  tribal  jurisdiction.  J'nited  State.<i  v.  Quiver,  241  U.S.  602 
(1916).  In  that  case  a  federal  conviction  for  adultery  was  vacated  for  want  of 
jurisdiction.  The  U.S.  contended  that  the  Indian-against-Indian  offense  exception 
to  application  of  federal  enclave  laws  was  not  applicable  to  this  victimless  crime. 
The  Court  said  :  (1)  that  exception  should  not  be  read  so  strictly  :  (2)  there  was 
a  victim-of-sorts  and  she  was  Indian ;  and  (3)  such  conduct  is  purely  an  internal 
matter  for  the  tribe  to  deal  with  (at  605) . 

Nevertheless,  in  United  States  v.  Sosseur,  181  F.2d  873  (7th  Cir.  1950),  affirm- 
ing 87  F.Supp.  225  (W.D.  Wise.  1949),  a  federal  conviction  of  an  Indian  for  vio- 
lating assimilated  state  gambling  laws  was  upheld  because  non-Indians  used 
his  slot  machines.  The  correctness  of  this  opinion  will  undoubtedly  be  disputed. 
Unless  more  specifif  federal  laws  are  passed  as  to  jurisdiction  over  victimless  In- 
dian crimes,  the  search  will  continue  fn  such  cases  for  fictional  "victims"  a  la 
Honseur. 

Jurisdiction  over  victimless  offenses  committed  by  non-Indians  in  Indian  coun- 
try is  probably  within  the  exclusive  realm  of  state  courts.  United  States  v.  Me- 
liratneij,  104  I'.S.  621  (1881)  and  Draper  i:  United  States.  164  T'.S.  240  (1896). 
stand  for  the  proposition  that  non-Indian-against-non-Indian  offen.ses  in  Indian 
country  are  matters  of  state  concern  and  outside  the  interests  of  federal  courts, 
and — by  extension  of  that  proposition — outside  tribal  jurisdiction  as  well. 

Many  tribes  maintain,  however,  that  the  states  have  not  been  avid  defenders 
of  law  and  order  when  it  comes  to  such  offenses  in  Indian  country.  As  men- 
tioned above  in  Part  A-3  non-Indian  littering  and  vandalism  has  become  a  seri- 
ous problem  on  many  reservations. 
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Perhaps,  if  the  search  for  fictional  "victims"  must  be  continued  ad  absurdum 
in  the  absence  of  federal  legislation  with  regard  to  victimless  crimes,  a  tribe 
might  contend  that  it  was  the  "victim"  of  non-Indian  mischief,  and  thereby  get 
the  federal  prosecutor  to  assert  jurisdiction  over  such  offenses  under  18  U.S.C. 
§  1152.  Of  course,  the  general  public  is  ordinarily  not  thought  to  be  a  victim  in 
the  usual  sense  of  victimless  offenses.  But  the  tribe  is  arguable  more  of  a  "victim" 
than  is  the  non-Indian  who  consents  to  entering  an  Indian  reservation  to  engage 
in  gambling  activities.  The  tribe  surely  has  not  consented  to  the  dumping  of 
trash  on  its  land  by  non-Indians.  However,  give  the  slowness  of  the  United  States 
Attorney  in  prosecuting  misdemeanors  in  Indian  country,  this  is  probably  not  the 
best  solution.  Tribal  jurisdiction  is  needed.   ( See  Part  A-3.  supra. ) 

B.  Problem  Areas 

1.  Double  Jeopardy  and  Collateral  Estoppel 

In  the  case  of  United  States  r.  Kills  Plenty,  the  defendant  had  been  involved 
in  a  serious  automobile  accident  on  the  Rosebud  Indian  Reservation  in  South 
Dakota.  His  traveling  companion  was  killed. 

Kills  Plenty  was  brought  before  the  Rosebud  Tribal  Court  on  charges  of  driv- 
ing while  intoxicated  and  w-as  acquitted.  He  then  had  to  face  manslaughter 
charges  in  United  States  District  Court.  While  intoxication  itself  is  not  a  neces- 
sary element  of  the  federal  crime  of  manslaughter,  18  U.S.C.  §  1112,  the  prosecu- 
tor pleaded  as  much — perhaps  to  prove  "commission  of  an  unlawful  act  not 
amounting  to  a  felony,"  an  element  of  the  crime.  Intoxication  was  a  major  issue 
at  trial,  and  Kills  Plenty  was  convicted.  He  appealed,  claiming  that  the  federal 
court  was  barred  from  relitigating  the  issue  of  intoxication  by  the  doctrine  of 
collateral  estoppel.  The  United  States  contended  it  was  not  so  barred  because 
the  adjudication  of  the  tribal  court  was  one  of  another  sovereign,  and  that  col- 
lateral estopijel  applies  only  in  courts  which  are  arms  of  the  same  sovereign.  The 
Court  of  Api>eals  for  the  Eighth  Circuit  affii-med,  one  judge  dissenting,  without 
deciding  the  issue  squarely.  Kills  Plenty  r.  United  States,  466  F.2d  240  (8th  Cir., 
1972). 

The  principle  of  collateral  estoppel  has  generally  been  considered  but  one  ap- 
plication of  the  doctrine  of  double  jeopardy.  However,  collateral  estoppel  ap- 
plies equally  in  civil  matters.  The  U.S.  Supreme  Court  has  defined  it  as  a  prin- 
ciple which  "means  simply  that  when  an  issue  of  ultimate  fact  has  been  deter- 
mined by  a  valid  and  final  judgment,  that  issue  cannot  again  be  litigated  between 
the  same  parties  in  any  future  lawsuit,"  Ashe  v.  Siven-son,  397  U.S.  436,  443 
(1970).  In  short,  collateral  estoppel  is  to  final  adjudications  of  particular  issues 
of  fact  what  double  jeopardy  is  to  final  judgments. 

Neither  principle  can  l)ar  relitigation  or  reprosecution  in  the  courts  of  one 
sovereign  on  the  strength  of  a  determination  in  the  criminal  courts  of  another 
sovereign.  Bartkus  r.  Illinois,  359  U.S.  121  (1959)  ;  Abbate  v.  United  States,  359 
U.S.  187  (1959).  This  is  so  because  crimes,  being  offenses  against  the  sovereign, 
create  "causes  of  action"  as  to  each  sovereign  they  are  committed  against.  There 
is  a  want  of  an  identity  of  parties  needed  to  apply  the  principles. 

While  the  government's  argument  in  Kills  Plenty  flatteringly  as.serted  the 
independence  and  sovereignty  of  tribal  courts,  the  implications  of  such  an  argu- 
ment are  far  from  pro-Indian.  If  the  principle  of  collateral  estoppel  is  inapplica- 
ble in  such  cases,  adjudications  of  tribal  courts  may  be  ignored  at  will  by  federal 
prosecutors  and  judges,  and  Indians  may  thereby  be  subjected  to  multiiile 
prosecutions  for  the  same  conduct. 

Since  18  U.S.C.  §  1152  provides  that  federal  courts  do  not  have  jurisdiction  to 
apply  federal  enclave  law  to  an  Indian  "who  has  [already]  lieen  punished  l)y  the 
local  law  of  the  trilte,"  the  general  problem  of  double  jeopardy  (in  the  sense  of 
double  prosecution)  would  not  seem  to  l>e  a  major  one  in  the  field  of  Indian 
criminal  law.  However,  it  is  doubtful  whether  a  tribal  prosecution  for  a  lesser 
included  offense  will  bar  a  federal  pro>^ecution  for  the  greater  offense  despite 
the  fact  that  l)oth  prosecutions  involve  basically  the  same  conduct.  For  example, 
a  stabbing  could  result  in  a  tribal  prosecution  for  simple  assault  followed  by  a 
federal  charge  of  assault  with  a  dangerous  weapon.  Further:  the  exclu.siveness 
of  federal  jurisdiction  over  offenses  in  18  I^.S.C.  §  1153  is  far  from  settled,  given 
the  extent  of  tribal  prosecution  for  petty  larceny  offenses.  Thus,  double  prose- 
cution for  major  crimes  is  a  very  real  possibility.  And  the  collateral  estoppel 
problem  as  exemplified  in  Kills  Plenty,  is  inextricably  related  to  the  concurrent 
Jurisdiction  exercised  by  federal  and  tribal  courts. 
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The  draftsmen  of  the  proposed  Title  IS  were  aware  of  the  double  jeopardy 
problem  as  applied  to  two  different  sovereigns — though  the  specific  tribal  court 
problem  may  not  have  come  to  mind.  iSection  TOT  of  the  proposed  code  provides 
for  situations  when  a  prosecution  by  a  "local  government"  is  a  bar  to  federal 
prosecution.  Section  708  makes  a  federal  prosecution  a  bar  to  a  subsequent 
"local"  prosecution  for  the  same  conduct.  The  hrst  provision  contains  an  excep- 
tion to  its  otherwise  general  pr()hil)ition  of  subsecjuent  federal  prosecutions : 
when  "the  Attorney  General  of  the  United  States  certifies  that  tlie  interests  of  the 
United  States  would  be  unduly  harmed  if  the  federal  prosecution  is  barred."  The 
second  provision  was  considered  to  be  of  dubious  constitutionality  by  several 
members  of  the  National  Commission  on  Reform  of  Federal  Criminal  Laws — at 
least  insofar  as  it  is  applicable  to  state  courts.  ( See  the  comment  to  §  T08. ) 
Section  T09  of  the  proposed  Title  18  would,  when  read  with  proposed  25  U.S.C. 
§212(3)  bar  multiple  pro.secutions  but  implies  an  absence  of  tribal  jurisdictiim 
over  all  those  new  felonies  which  proposed  §  209  would  apply  to  Indians.  Such 
a  solution  is  consistent  with  protection  of  tribal  self-government. 

2.  Lesser  Included  Offenses 

In  Indian  law — no  less  than  in  any  other  field — federal  courts  are  courts  of 
limited  jurisdiction.  Congress  must  authorize  any  such  assumptions  of  jurisdic- 
tion. Koch  V.  Zicieback,  316  F.2d  1  (9th  Cir.  1963).  With  regard  to  offenses  com- 
mitted in  Indian  country  by  an  Indian  against  the  person  or  property  of  another 
Indian,  only  one  statute  specifically  provides  for  federal  court  jurisdiction :  the 
Major  Crimes  Act,  18  U.S.C.  §  1153.  (Of  course,  the  general  laws  of  the  United 
States  to  be  applied  regardless  of  the  situs  of  the  offense,  e.g.  bank  robbery,  also 
apply  to  Indian — Indian  crimes  in  Indian  country. )  And  the  courts  have  construed 
that  statute  strictly — holding  that  it  provides  for  federal  jurisdiction  solely 
over  the  thirteen  enumerated  crimes,  not  any  lesser  offenses  included  within  the 
1971)  ;  United  Stateft  r.  Joe.  -452  F.2d  653  (10th  Cir.  1971).  cert.  den..  406  U.S. 
931   (1972). 

The  implications  of  such  a  construction  should  be  clear.  In  Kills  Crow  the 
defendant  was  charged  with  assault  with  intent  to  do  great  bodily  injury. 
Whether  he  had  possessed  the  reiiuisite  specific  intent  had  been  a  major  issue  at 
trial,  and  he  requeste.l  an  instruction  to  the  jury  cm  the  lesser  included  offense 
of  simi)le  assault.  His  request  was  denied  on  the  ground  that  the  court  had  no 
jurisdiction  to  convict  for  sinii)le  assault  betau.se  it  was  not  enumerated  in 
§  1153.  Thus,  the  jury  was  left  with  the  choice  of  finding  Kills  Crow  guilty  as 
charged  or  acipiitting  him  in  the  face  of  uncontroverted  evidence  that  there  had 
been  an  assault  of  some  sort. 

Indians  ai-e  further  deprived  of  the  pre-trial  tactical  maneuvers  made  possible 
by  the  existence  of  a  lesser  included  offense.  In  this  day  of  crowded  criminal 
court-;  and  plea  bargains  a  defendant  has  a  valuable  asset  in  his  ability  to  plead 
guilty  to  a  lesser  offense.  While  this  jtrobaltly  does  not  amount  to  a  deprivation 
of  co/iStitutional  proportion,  the  realities  of  today's  courtroom  cannot  be  ignored. 

This  strict  construction  of  the  Major  Crimes  Act's  grant  of  jurisdiction  has 
come  under  a  great  deal  of  criticism.  See  Comment.  Constitutional  Implications 
of  an  Indian  Defendant's  Right  to  a  Le-ser-lncluded  Offense  Instruction,  16 
S.D.L.  Rev.  46.S  ( 19T1 ) .  Circuit  Judge  Roy  L.  Stephen.son  dissented  in  Kills  Crow 
and  United  States  v.  Kceblc.  No.  Tl-1529  (filed  April  11,  19T2),  contending  that 
an  Indian  defendant's  inal)ility  to  get  a  le.s.ser-in eluded  offense  instruction 
amounts  to  deprivation  of  a  fundamental  due  process  right.  He  rejected  the 
jurisdictional  argument,  claiming  that  "[flederal  courts  always  have  been 
deemed  to  possess  the  technical  jurisdi^-tional  eiiuipnient  essential  to  guard  and 
l)r;>te'.-t  fundamental  rights."  (451  F.  2d  at  328,  citing  Hirciis  v.  Si.r  (  iiknown 
Xdined  .Af/ait.s  of  the  Federal  Bureau  of  Xarrotics.  403  U.S.  3SS.  392  (1971).) 

The  new  prtiposed  Title  18  contains  a  iiossible  solution  to  this  problem.  Sec- 
fir).!  202  provides:  "If  federal  juri.sdicti(».i  of  a  charged  offen.sc  exists,  federal 
jurisdit  tion  to  (onvict  of  an  included  offense  defined  in  a  federal  statute  likewise 
exists." 

This  solution  ]).-eseiits  two  prol)lenis.  First,  ii'  the  proposed  statute  were  to  be 
superimposed  on  the  current  Title  IS,  many  lesser-include.i  offenses  might  not 
be  "defined  in  a  federal  statute."  For  instance,  there  now  exists  no  federal  pro- 
vision for  breaking-and-entering  or  criminal  trespa.ss  which  are  lesser  offenses 
included   in   the  crime  of  burglary,  a   major  crime.  This  problem  may  have  iui 
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answer  in  the  proposed  Assimilated  Crimes  provision,  18  U.S.C.  §  209.  A  state 
cTiminal  statute  incorporated  into  federal  law  could  be  considered  a  "federal 
statute"  for  purposes  of  the  new  §  202.  In  any  event,  the  new  Title  18  contains  a 
more  comprehensive  list  of  criminal  statutes,  and  absence  of  a  '"federal  statute" 
defining  a  lesser-incluaed  offense  should  then  be  a  minor  problem.  (See  comment 
to  §  202. ) 

The  second  prol)lem  is  more  far-reaching.  While  a  grant  of  federal  jurisdiction 
over  lesser-inclu.ed  offenses  will  safeguard  Indian  defendants'  rights,  it  also 
encroaches  on  the  authority  of  tribal  courts  who  now  have  exclusive  jurisdiction 
over  Indian-against-Indian  crimes  not  enumerate;!  in  the  Major  Crimes  Act.  A 
cynic  could  imagine  a  U.S.  Attorney  filing  sham  major  crime  charges  to  acquire 
jurisdiction  over  a  "lesser  offender"  whom  he  thinks  the  tribe  has  been  too  easy 
on.  Since  tribal  court  punishment  is  now  limited  to  six  months  imprisonment 
and  $500  fine  by  S  202(7)  of  the  Indian  Civil  Rights  Act,  the  motivation  exists 
for  a  federal  prosecutor  to  assume  juiisdicticm  over  felonies  not  enumerated 
in  §  11;j3. 

Another  solution  to  the  lesser-included  offense  problem  to  be  considered  only 
after  a  full  hearing,  is  to  repeal  the  Major  Crimes  Act  and  allow  tribal  courts 
t»  assume  jurisdiction  over  all  Indian-agaiiist-lin.ian  offenses  as  in  the  days  of 
Croir  Dof/. 

3.  Punishments  and  Definition  of  Crimes  Dependent  Upon  Race  of  Defendant 
or  Victim. 

The  Major  Crimes  Act,  18  U.S.C.  §  1153.  specifies  thirteen  felonies  which,  if 
committed  by  an  Indian  in  Indian  country,  are  subjects  of  federal  court  juris- 
diction. The  definition  of  six  of  those  crimes  (rape,  assault  with  intent  to  commit 
rape,  burglary,  assault  with  a  dangerous  weapon,  assault  resulting  in  serious 
bodily  injury,  and  ince.'^t)  are  to  be  supplied  by  the  laws  of  the  state  in  which 
the  offense  is  committed.  The  crimes  of  rape  and  assault  with  intent  to  commit 
rape,  when  conmiitted  upon  an  Indian  woman,  are  to  be  punished  by  imprison- 
ment "at  the  discretion  of  the  court."  The  four  other  offenses  listed  above  are  to 
be  punished  in  accordance  with  the  laws  of  the  state  in  which  they  are  committed. 

(Since  the  .statute  does  not  specify  what  definitions  and  punishments  are  to 
apply  to  the  seven  remaining  major  crimes,  it  is  reasonable  to  assume  that  they 
are  supposed  to  be  defined  and  punished  in  accordance  with  provisions  in  Title  18. 
Interestingly,  the  major  crime  of  assault  with  intent  to  kill  is  not  defined  in 
federal  law — though  there  does  exist  the  crime  of  "assault  with  intent  to  commit 
murder"  [18  U.S.C.  §  113(a)]  which  arguable  contains  elements  somewhat  dif- 
ferent from  those  of  assault  with  intent  to  kill.  At  least  one  former  federal  prose- 
cutor feels  that  he  could  not  have  charged  the  crime  of  assault  with  intent  to  kill 
under  the  current  law.  However,  the  same  circumstance  existed  with  regard  to 
(he  offense  of  incest  prior  to  a  1966  amendment  (80  Stat.  1100).  which  provided 
that  incest  be  defined  according  to  state  law.  And  one  court  has  held  that  the 
amendment  was  a  mere  clarification  of  the  law,  and  that  incest  could  have  been 
charged  under  the  Assimilated  Crimes  Act  before  that  time,  anyway.  Gourneav  v. 
Inited  States,  390  F.  2d  320,  322  (8th  Cir.  1968).) 

When  non-Indians  commit  major  crimes  in  Indian  country  against  Indians, 
their  conduct  is  governed  by  federal  enclave  law.  18  U.S.C.  §  1152.  Thus,  as  to  the 
.six  crimes  which  are  not  defined  or  punished  according  to  federal  law  when  com- 
mitted by  Indians,  there  exists  the  potential  for  disparate  treatment  as  between 
Indians  and  non-Indians. 

There  is  no  disparity  as  to  the  crimes  of  burglary,  incest,  and  assault  resulting 
in  serious  bodily  injury  l)ecause  those  crimes  are  not  defined  in  federal  enclave 
law  unless  assimilated  pursuant  to  18  U.S.C.  §  13.  Therefore,  whether  an  Indian 
or  non-Indian  is  charged  in  federal  court  with  the  commission  of  those  crimes, 
the  offense  is  still  defined  and  punished  in  accordance  with  state  law. 

However,  Title  18  provides  for  punishment  for  the  crime  of  assault  with  a 
dangerous  weapon  in  §  113(c)  :  a  maximum  of  five  years  imprisonment  or  $1,000 
fine  or  both.  That  would  apply  to  non-Indians  under  18  I\S.C.  §  1152.  The  punish- 
ment for  that  crime  when  committed  by  Indians  is  determined  by  state  law.  And 
some  states  pre.scribe  heavier  punishment  than  does  federal  law,  e.g.  Idaho  Penal 
and  Correctional  Code  §  18-702(2)  (a)  :  a  maximum  of  ten  years  and  $5,000  fine. 
Fui'ther.  the  federal  definition  of  the  offen.se  in  §  113(c)  requires  a  specific  "intent 
to  do  bodily  harm"  while  the  Arizona  definition  contains  no  such  requirement.  In 
Inited  States  v.  Kuirani/aiania.  No.  Cr-70-104  (D.  Ariz.,  decided  July  24,  1970). 
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the  court  dismissed  an  indictment  of  an  Indian  for  assault  with  a  deadly  weapon 
precisely  because  of  the  disparities  mentioned  above.  Application  of  18  U.S.C. 
§  1153  in  that  case  was  held  unconstitutional. 

Another  application  of  the  Major  Crimes  Act  could  result  in  unconstitution- 
ally disparate  treatment.  Assault  with  intent  to  rape  is  punishable  under  18 
U.S.C.  §  113(a)  with  up  to  twenty  years'  imprisonment.  That  would  be  appli- 
cable to  non-Indians.  However,  if  an  Indian  assaults  an  Indian  woman  with  intent 
to  rape  her,  he  is  subject  to  injprisonment  "at  the  discretion  of  the  court"  under 
S  1153.  Tims,  there  exists  discretion  to  sentence  an  Indian  to  a  longer  term  of  im- 
prisonment than  a  non-Indian  could  legally  be  sentenced. 

A  similar  problem  used  to  exist  with  regard  to  the  offen.se  of  rape  upon  an 
Indian  woman.  Non-Indians  could  be  punished  by  death,  18  U.S.C.  §  2031 ;  Indians 
by  imprisonment  "at  the  discretion  of  the  court."  But  Indians  who  raped  non- 
Indian  women  in  Indian  country  were  subject  to  the  death  penalty.  Thus,  argu- 
ably Indian  women  were  atforded  less  protection  from  rape  than  non-Indians. 
This  issue  was  raised  by  an  Indian  defendant  in  Oray  v.  United  States,  394  F.2d 
96  (9th  Cir.  1968),  cert,  denied,  393  U.S.  985  (1968).  He  was  sentenced  pursuant 
to  §  2031  for  raping  a  non-Indian.  The  court  said  a  non-Indian  male  would  have 
been  treated  similarly — therefore,  there  was  no  violation  of  equal  protection  in 
that  case.  But  the  opinion  also  contained  dictum  to  the  effect  that  the  preferen- 
tial treatment  an  Indian  defendant  gets  when  an  Indian  female  is  the  victim  is 
justifiable  because  of  the  protected  status  Indians  have  as  wards  of  the  federal 
government.  The  court  did  not  deal  with  the  disparity  of  treatment  as  between 
Indian  and  non-Indian  victims.  More  recently  the  same  circuit  noted  that  dis- 
parity and  called  it  "demeaning  to  Indian  females."  United  States  v.  Wheeler, 
434  F.2d  1195,  1197  n.l.  (9th  Cir.  1970). 

It  would  seem  that  the  recent  Supreme  Court  rulings  on  capital  punishment 
have  mooted  this  controversy.  However,  there  is  evidence  that  the  disparity  of 
treatment  provided  for  in  §  1153  was  motivated  by  racist  beliefs.  See  Comment, 
Red.  White,  and  Gray:  Equal  Protection  and  the  American  Indians,  21  Stan.L. 
Rev.  123G,  1247  (1970).  Therefore,  it  should  be  purged  from  federal  Indian  law. 

Given  the  policy  of  the  draftsmen  of  the  proposed  Title  18  that  serious  crimes 
be  defined  and  punished  as  provided  in  the  United  States  Code  itself,  perhaps  it  is 
time  to  eliminate  the  disparities  of  §  1153  and  have  the  thirteen  major  crimes 
defined  and  punished  in  accordance  with  federal  law.  That  solution  would  be 
fairly  simple,  given  the  fact  that  the  proposed  code  includes  general  proscriptions 
against  burglary  (§1711)  and  assault  resulting  in  serious  bodily  injury 
(§1612) — unlike  the  current  Title  18.  The  new  code  does  not  contain  a  gen- 
eralized proscription  against  incest,  but  being  a  matter  of  domestic  relations, 
this  "major  crime"  arguably  belongs  within  the  realm  of  tribal  self-government. 

The  solution  of  these  problems  of  sentencing  discrimination  does  not  require 
wholesale  application  of  an  expanded  list  of  federal  felonies  and  assimilated  state 
offenses  to  Indians.  All  that  is  required  is  that  the  present  thirteen  major  offenses 
be  defined  as  in  the  general  federal  laws  applicable  to  the  special  maritime  and 
territorial  jurisdiction. 

Answers  to  Questions  : 

association  of  bab  of  the  city  of  new  york 

Staff  Note:  Following  the  testimony  of  the  Association  of  the  Bar  of  the 
City  of  New  York,  these  qiiestions  were-directed  by  the  Staff  to  the  Association 
Committee  by  letter  and  these  responses  were  received  : 

Question : 

Your  testimony  against  greater  plea  bargaining  has  raised  this  broad  issue  in 
the  drafting  of  the  Code. 

Part  B  of  the  proposed  Code,  Specific  Offenses,  contains  a  large  number  of 
provisi(jns,  which  include  a  "Grading"  subsection.  For  example,  under  proposed 
section  1702,  Endangering  by  Fire  or  Explosion,  the  olTense  is  a  Class  B  Felony  if 
another  person  is  placed  in  danger  of  death,  bvit  a  Class  C  felony  otherwise. 

What  concerns  us  here  is  how  such  a  provision  should  be  conceptualized  and 
implemented  procedurally  and  what  theoretical  and  practical  issues  are  involved 
in  the  various  alternatives. 

Under  the  proposed  Code,  as  now  drafted,  would,  for  example,  "endangering 
by   fire  or  explosion"   be  considered   a    fire   or   explosion   and  placing  another 
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person  in  danger?"  If  not,  should  it  beV  Or,  should  we  think  of  it  as  only  one 
offense  with  aggravating  or  mitigating  circumstances?  How  would  the  factor 
be  established  ?  If  the  prosecutor  were  not  sure  whether  the  defendant  manifested 
extreme  indifference,  but  believed  he  did,  would  he  have  to  prove  that  factor 
beyond  a  reasonable  doubt  or  by  a  preponderance  of  the  evidence?  And,  to  whom 
would  the  issue  be  submitted,  the  court  sitting  in  a  sentencing  hearing  or  the 
jury  sitting  on  guilt?  Under  either  alternative,  what  limits,  if  any,  should  be 
placed  on  the  evidence  introduced  to  establish  these  grading  factors?  What 
about  the  question  of  notice?  Would  the  government  indict  the  defendant  for 
Endangering — Class  B  and  for  Endangering — Class  C,  or  only  for  Endangering — 
Class  B,  under  instructions  from  the  bench  that  the  jury  could  find  the  defendant 
guilty  of  a  Class  C  felony  if  it  found  the  appropriate  circumstances?  Should 
the  judge  charge  the  jury  to  find  the  defendant  guilty  or  not  guilty  of  endanger- 
ing by  Fire  or  Explosion,  but  also  submit  to  the  jury  a  Special  Verdict  on  the 
indifference/danger  of  death  issue  to  be  answered  only  if  he  is  found  guilty? 
Or,  should  the  judge  charge  separately  as  if  there  were  two  independent  offenses 
joined  simply  for  drafting  convenience?  It  is  possible  to  say  that  if  these 
secondary  matters  are  issues  for  the  jury,  would  this  not  give  the  jury,  in  effect, 
sentencing  authority  contrary  to  the  A.B.A.  standards?  Would  it  be  preferable 
to  make  the  grading  subsections  court  questions  and  provide  that,  in  the  case 
of  Section  1702,  if  the  jury  finds  the  defendant  guilty  of  Endangering  by  Fire 
or  Explosion,  the  judge  would  hold  a  separate  court  hearing  on  sentencing  at 
which  the  court  would  first  decide  whether  the  defendant  showed  extreme 
indifference  or  not,  and  then  sentence  appropriately?  Would  such  hearing  have 
to  include  procedural  safeguards  and  substantive  standards  similar  to  those  for 
upper- range  and  death  sentences?  How  should  the  Code  relate  and  inter- relate 
the  normal  sort  of  grading  that  is  involved  in  sections  like  Section  1702  to  the  ex- 
traordinary death  or  life  imprisonment  provisions  of  provisional  Chapter  36,  or 
the  upper-range  provisions  of  Section  3202? 

Response  hy  Associate  Professor  Harry  I.  Subin  for  the  Committee: 

At  the  outset,  I  must  say  that  I  do  not  understand  why  Judge  Asch's  testimony 
against  plea  bargaining  has  raised  the  broad  issues  concerning  the  grading  of 
offenses  which  you  suggest  that  it  raised.  As  I  understand  what  Judge  Asch 
said,  and  what  our  Committee  discussed,  the  problem  was  not  that  there  were 
grades  of  offenses  per  se,  but  that  the  grading  was  too  expensive.  The  problem 
we  foresaw  was  the  conversion  of  the  federal  system  into  the  kind  of  administra- 
rive  model  operating  in  the  states :  that  is,  that  the  availability  of  dispositions 
over  such  a  broad  spectrum  of  charges  would  itself  make  such  disposition  inevita- 
l)le.  The  two  issues  which  such  a  system  raises  are  these :  first,  that  the  criminal 
sanction  is  diluted  by  it,  because  in  the  rush  to  dispose  of  cases  guilty  pleas  to 
minor  crimes  are  accepted  even  when  the  offenses  are  serious;  and  second  (an  i 
conversely),  the  pressure  on  defendants  to  plead  becomes  intense,  even  in  cases 
rthere  there  are  legitimate  questions  as  to  whether  the  allegations  against  them 
can  be  sustained.  Such  a  system,  therefore,  both  fails  to  provide  society  even  with 
the  limited  protection  a  criminal  law  can  afford  and  makes  a  travesty  of  our 
notions  of  fundamental  fairness — the  right  to  be  heard — to  the  accused.  The 
problem  can  never  be  eliminated,  but  it  can  be  lessened  by  reducing  the  power  of 
the  judge  an  1  (especially)  the  prosecutor  to  make  these  kinds  of  accommoda- 
tions. Our  position,  as  I  recall  it,  is  that  the  federal  system  ought  to  take  advan- 
tage of  the  luxury  it  has  of  not  having  to  take  jurisdiction  over  everything, 
limiting  itself  to  cases  of  moment.  If  the  offense  is  not  serious  enough  to  make  a 
"Federal  case"  of  it.  then  the  federal  courts  should  simply  forget  about  it.  The 
(juestioiis  you  rnise  about  the  grading  of  offenses,  if  I  read  you  correctly,  there- 
fore seem  separable.  I  feel,  however,  that  they  merit  comment. 

In  posing  alternative  ways  to  dealing  witli  grading,  you  seem  to  be  suggesting 
that  the  problem  of  grading  can  be  resolved  by  means  other  than  that  of  present- 
ing to  the  jury  the  issue  of  whether  conduct  for  which  the  defendant  was  con- 
victed was  more  or  less  reprehensible.  One  statement  you  made  in  this  regard  I 
felt  particularly   troublesome.   You   said,   in  discussing  the  explosives  statute: 
If  the  prosecutor  were  not  sure  whether  the  defendant  manifested  extreme 
indifference.  l)ut  believed  he  did,  would  he  have  to  prove  that  fact  beyond  a 
re;isona)»le  doubt  or  by  a  preponderance  of  the  evidence.  [Emphasis  added.] 
It  seem-!  to  me  strange  even  to  present  the  problem  as  one  concerning  whether 
the  prosecutor  were  sure  or  not.  Moreover,  it  is  my  understanding  of  the  criminal 
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process  that  before  a  defendant  can  be  convicted  of  a  crime,  he  must  be  shown  to 
liave  committed  it  be.vond  a  reasonable  doubt,  and  that  must  be  proved  to  the 
satisfaction  of  a  jury,  not,  as  you  suggest,  in  some  bifurcated  proceeding  before 
a  judge.  Your  suggestion,  when  applied  to  the  crime  of  homicide,  for  example, 
would  seem,  to  me  to  result  in  leaving  to  a  jury  the  question  whether  the  defendant 
took  a  life,  and  then  in  a  separate  proceeding,  in  having  the  judge  find  by  a  pre- 
ponderance of  the  evidence  whetlier  he  did  so  intentionally,  knowingly,  or  negli- 
gently. Your  characterization  of  the  issue  of  aggravation  as  a  "secondary  matter" 
is,  I  think,  mistaken. 

So  also  is  your  suggestion  that  if  juries  are  left  to  decide  whether  a  defendant 
conmiitted  a  crime  of  one  degree  or  another,  they  would  be  engaged  in  sentencing, 
contrary  to  the  A.B.A.  standards.  I  have  not  read  the  standards  recently,  but  I 
am  convinced  that  they  could  not  have  said  what  you  suggest  they  said.  What 
they  were  concerned  with  was  the  practice  of  a  few  states  by  which  the  jury 
actually  sets  the  specific  sentence.  That  is  far  different,  of  course,  from  permitting 
the  jury  to  decide  just  what  the  defendant  did. 

Finally,  your  inclusion  of  questions  concerning  the  relationship  between  grad- 
ing and  the  problems  of  upper-range  and  death  sentences  proves,  I  think,  the 
confusion  in  your  letter  between  responsibility  for  determining  whether  the  ele- 
ments of  the  offense  were  committed  and  responsibility  for  determining  punish- 
ment. Even  assuming  that  one  agrees  both  with  the  upper-range  concept  and  the 
death  penalty  (which  I  do  not),  and  assuming  that  one  feels  that  there  is  still 
anything  to  talk  about  concerning  the  latter,  which  I  do  not,  in  both  cases  the 
separate  determinations  to  be  made  have  nothing  to  do  with  the  proof  of  the 
underlying  crimes  which  subject  defendants  to  those  penalties.  In  the  bifur- 
cated death-sentence  provision,  for  example,  the  sentencing  jury  does  not  deal 
with  whether  or  not  the  crime  was  an  "aggravated"  one  in  the  sense  in  which 
you  use  that  term  in  the  Endangering  example.  The  "guilt  jury"  has  already 
decided  that  the  defendant  was  guilty  of  a  premeditated,  intentional  killing 
( Murder  I ) ,  not  simply  of  causing  a  death. 

I  would  say  the  same  thing  about  the  upper-range  provisions,  at  least  insofar 
as  I  find  them  comprehensible,  which  for  the  most  part  I  do  not.  But,  that  is 
another  story,  and  I  doubt  whether  you  wish  to  hear  me  expound  about  the 
whole  Code. 

In  short,  with  respect  to  your  question  concerning  grading,  I  would  take  the 
view  that  in  provisions  such  as  §  1702,  the  crimes  should  be  considered  included 
offenses,  and  that  the  question  whether  the  act  committed  by  the  defendant  con- 
stituted the  greater  or  lesser  of  those  offenses  must  be  left  to  the  jury.  As  to  the 
possibility  of  plea  bargaining  resulting  from  a  code  in  which  crimes  are  graded 
according  to  their  seriousness,  I  conclude  that  of  course  that  is  possible — even 
likely — but  that  our  problem  is  not  with  whether  or  not  it  will  happen,  but  with 
taking  steps  to  assure  that  it  does  not  happen  too  much.  It  is,  in  the  last  analysis, 
a  matter  of  degree,  if  you  will  excuse  the  pun. 

Question: 

Your  analysis  of  Chapter  6  defenses  leads  you  to  conclude  that  they  are  not 
wholly  suitable  for  specific  codification. 

Nevertheless,  you  approved  the  attempt  of  the  Commission  to  codify  the  rules 
relating  to  double  jeopardy. 

Do  you  think  it  might  also  be  appropriate  to  leave  the  double  jeopardy  area  to 
the  developing  ca.se  material? 

Response  hy  Mr.  John  S.  Martin,  Jr.,  for  the  Committee: 

The  specific  answer  to  your  question  as  to  whether  it  would  be  appropriate  to 
leave  the  double  jeopardy  area  to  developing  case  material  is  no.  The  comments 
to  the  various  double  jeopardy  provisions  and  our  own  report  on  those  sections 
make  clear  that  the  Code  goes  well  beyond  existing  case  law  in  this  area.  The 
courts  have  limited  the  concept  of  double  jeopardy  to  a  narrow  area  and  the 
Department  of  .Justice  as  a  matter  of  administrative  practice  has  expanded  the 
area  in  which  subsequent  prosecutions  for  the  same  conduct  will  not  be  insti- 
tuted as  a  matter  of  policy.  Thus  it  is  fair  to  say  that  the  proposed  Code  adopts 
present  administrative  practice  rather  than  case  law.  While  we  agree  with  the 
current  administrative  practice,  it  does  seem  that  the  basic  judgment  involved 
is  a  legislative  one  and  that  that  judgment  should  be  codified  so  that  the  decision 
on  subsequent  prosecuti(ms  cannot  vary  from  administration  to  administration. 
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We  think  there  is  a  substantial  difference  between  the  double  jeopardy  area 
and  the  defenses  outlined  in  Chapter  6,  where  the  subtle  nuances  of  particular 
cases  might  well  affect  the  rule  to  be  applied. 

Question  : 

During  the  course  of  your  testimony  you  agreed  to  comment  on  Mr.  Ralph 
Nader's  suggestions  that  per  se  antitrust  offenses  be  made  Class  C  felonies. 

It  would  be  helpful  if  you  could  comment  on  the  suggestion  in  general  and  then 
direct  yourself  to  which,  if  any,  of  the  per  se  categories  might  be  appropriately 
incorporated  into  the  Code  and  how  that  might  be  accomplished. 

Response  by  Mr.  Raymond  Fall,  Jr.,  for  the  Committee : 

With  respect  to  your  inquiry  concerning  Mr.  Nader's  suggestion  that  per  se 
antitrust  violations  be  made  felonious,  we  oppose  such  a  provision. 

We  are  troubled  with  the  use  of  the  distinction  between  per  se  illegal  antitrust 
violations  and  all  other  violations  as  a  criterion  for  distinguishing  between  fel- 
onies and  misdemeanors.  The  concept  of  per  se  violation  did  not  develop  as  a 
means  of  identifying  the  more  serious  or  more  culpable  antitrust  violations,  but 
rather  as  a  device  for  improving  antitrust  administration  by  defining  some  of- 
fenses more  clearly  and  simplifying  their  prosecution.  Per  se  illegal  offenses 
are  distinguished  from  other  offenses  only  in  that  they  are  more  easily  definable 
by  a  reference  to  a  limited  set  of  operative  facts,  subject  to  readier  proof  than 
the  complex  economic  facts  frequently  involved  in  proof  of  some  other  kinds  of 
antitrust  violations. 

One  might  argue  that,  because  per  se  offenses  are  easier  to  define,  and  their 
illegality  easier  to  predict,  this  is  a  sufficient  reason  to  make  them  subject  to 
heavier  criminal  penalties.  We  would,  however,  disagree  for  several  reasons. 
While,  because  of  its  easier  definition,  a  per  se  offense  may  be  more  likely  to  have 
been  committed  "willfully"  or  "knowingly",  not  all  per  se  offenses  are  willfully 
committed,  and  offenses  which  may  not  fall  into  the  per  se  categories  may  on 
frequent  occasion  be  willful  ones.  Thus,  if  the  desire  is  to  impose  a  heavier 
punishment  on  the  willful  violation,  the  suggested  distinction  seems  a  poor  tool 
to  use. 

Moreover,  the  categories  of  per  se  violation  are  not  as  self  operating  as  they 
are  sometimes  made  to  appear.  In  spite  of  occasional  characterizations  of  per  se 
offenses  as  involving  a  conclusive  presumption  flowing  from  a  narrow  set  of 
facts,  justifications  are  frequently  found  for  conduct  apparently  involving  those 
.sets  of  facts,  e.g..  United  States  v.  Jerrold  Electronics  Corp.,  187  F.  Supp.  545 
(E.D.Pa.  1960),  aff'd  per  curiam,  365  U.S.  567  (1961)  ;  United  States  v.  Morgan. 
118  F.  Supp.  621  ( S.D.N. Y.  1953)  :  United  States  v.  National  Football  League, 
116  F.  Supp.  319  (E.D.  Pa.  1953)  and  serious  definitional  problems  frequently 
arise  in  determining  the  reach  of  the  per  se  rubrics,  e.g.,  Joseph  E.  Seagram  and 
Sons,  Inc.  v.  Hauaiiait  Ohe  and  Liquors,  Ltd.,  416  F.  2d  71  (9th  Cir.  1969)  ;  Fort- 
ncr  Enterprises  v.  United  States,  394  U.S.  495  (1969)  and  whether  they  should  be 
applied  in  novel  situations.  Compare  White  Motor  Co.  v.  United  States,  372  U.S. 
25;^  (19.53)  with  United  States  v.  Arnold  Schivinn  d  Co.,  388  U.S.  365  (1965).  To 
base  the  definition  of  a  new  set  of  felonies  on  such  a  standard  would,  on  the  one 
hand,  imply  a  precision  of  definition  where  one  does  not  exist,  and  on  the  other 
hand,  encourage  an  even  greater  tendency  to  view  these  categories  as  completely 
defined  and  self  operating. 

The  past  history  of  antitrust  enforcement  does  not  suggest  either  that  the 
creation  of  a  set  of  antitrust  felonies  refiects  a  felt  need  or  would  have  con- 
structive or  u.seful  results.  Criminal  prosecutions  represent  only  a  small  propor- 
tion of  all  antitrust  suits  brought  by  the  Government  (31%  in  the  1960's ;  5 
of  59  in  1970 :  see  Posner,  A  Statistical  Study  of  Antitrust  Enforcement.  13  J.  Tj.  d 
Econ.  365  (1970)).  Even  under  the  present  misdemeanor  provisions  the  Govern- 
ment apparently  brings  criminal  prosecutions  only  when  it  believes  the  conduct 
was  willful,  and  jail  sentences  are  rarely  imposed,  and.  when  imposed,  are 
almost  invariably  much  shorter  than  the  present  law  permits.  Wright,  Jail  Sen- 
tences in  Antitrust  Cases,  37  F.R.D.  Ill  (1965).  This  pattern  of  prosecution 
and  sentencing  perhaps  reflects  a  community  judgment  that  antitrust  offenses 
are,  perhaps  of  necessity,  sufl5ciently  amorphous  that  they  ought  not  be  punished 
criminally  at  the  same  level  as  other  business  crimes  such  as  selling  securities  on 
the  basis  of  a  false  prospectus  or  without  flling  a  registration  statement,  or 
filing  a  false  income  tax  return  with  an  intent  to  evade  tax. 
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Introduction 

The  National  Commission  on  Reform  of  Federal  Criminal  Laws 
was  authorized  by  an  Act  of  November  8,  1966  (P.L.  89-801,  80 
Stat.  1516).  The  duties  of  the  Commission  were  defined  by  Section 
3  of  the  Act.     It  was  directed  to 

"...  make  a  full  and  complete  review  and  study  of  the 
statutory  and  case  law  of  the  United  States  which  constitutes 
the  federal  system  of  criminal  justice  for  the  purpose  of 
formulating  and  recommending  to  the  Congress  legislation 
which  would  improve  the  federal  system  of  criminal  justice. 
It  shall  be  the  further  duty  of  the  Commission  to  make  recom- 
mendations for  revision  and  recodification  of  the  criminal  laws 
of  the  United  States,  including  the  repeal  of  unnecessary  or 
undesirable  statutes  and  such  changes  in  the  penal  structure 
as  the  Commission  may  feel  will  better  serve  the  ends  of 
justice." 

It  is  to  the  credit  of  Congress  and  of  all  those  who  have  been 
participating  in  this  project  that  it  was  even  undertaken.  Just  to 
bring  order  into  the  random  accretion  of  federal  statutes  and 
judicial  cases  which  make  up  thB  federal  penal  law,  going  back 
to  the  earliest  days  of  the  Republic,  would  be  worthwhile. 

The  Commission  has  produced  a  veritable  five  foot  shelf  of 
material  on  the   subject  of  the  federal  criminal  law.     Obviously, 
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many  man  hours  have  been  expended  by  the  staff  and  outside 
experts.  By  and  large,  the  Commission  has  issued  a  product 
which  seeks  to  integrate  and  rationalize  the  existing  federal  penal 
law.  To  a  considerable  extent,  the  Commission  succeeds  in  this 
objective.  Moreover,  in  the  course  of  this  systematizing  process  the 
Commission  has  effected  a  number  of  valuable  reforms,  among 
which  might  be  cited  the  separation  of  the  bases  of  federal  juris- 
diction from  the  definition  of  substantive  offenses,  codification  of  the 
law  relating  to  prosecution  for  multiple  related  offenses,  adoption  of 
a  general  provision  on  criminal  attempts,  and  a  number  of  others. 

It  should  be  obvious,  however,  that,  whatever  value  the  Com- 
mission's work  may  have,  the  present  crisis  in  our  system  of 
criminal  law  requires  a  searching  and  fundamental  reevaluation 
rather  than  simply  a  tidying  up  of  concepts  and  administration 
which  plainly  are  not  working,  if  they  ever  did. 

If  the  main  purpose  of  the  criminal  law  is  to  reduce  crime,  it 
has  failed.  Crime  is  increasing.  Eightyvpercent_ofthe  perpetrators 
of  crime  are  not  apprehended.  ^/^carinot~say~That  any  single 
component  of  the  criminal  justice  system  is  at  fault.  It  has,  how- 
ever, become  the  equivalent  of  a  cat  chasing  its  own  tail.  The 
police  arrest  felons  and  pour  them  into  the  courts.  The  courts 
dribble  them  into  the  prisons,  which  leak  them  back  into  the  streets 
where  they  are  arrested  again — and  again — and  again,  and  still 
again. 

Our  correctional  system  does  not  correct.  ^ighty__perceiit-Qf_- 
the^ggison-jiQpulationJias  beenjn JaLLbef ore^  The  ordinary  prisoner 
'wTIlcome  out  of  jail  not  once,  but  several  times,  following  each 
sentence  served,  and  each  time  he  comes  out,  as  things  are  now, 
he  will  menace  society,  outrage  society,  until  such  time  as  he  is 
caught  again.  Many  experts,  including  Chief  Justice  Warren 
Burger,  have  recognized  that  the  present  prison  system  does  not 
work,  that  something  new  must  be  tried.  The  criminal  justice 
system  has  become  a  perpetual  motion  machine  which  produces  only 
more  crime,  all  at  a  staggering  price. 

What  is  urgently  required  is  a  new  look  at  ourselves  and  our 
society.  Without  an  investigation  of  the  agonizing  root  causes  of 
crime,  an  effective  penal  code  cannot  be  constructed.  In  the  area 
of  such  fundamental  questions  the  Commission  has,  in  our  view, 
been  too  timid.  There  is  little  analysis  of  the  failings  of  our 
system  of  criminal  justice  and  far  too  little  attention  paid  to  the 
last,  but  perhaps  the  most  important  mandate  of  Congress — to 
recommend  "such  changes  in  the  penal  structure  as  the  Commission 
may  feel  will  better  serve  the  ends  of  justice." 
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Perhaps  it  is  true  of  legal  codes,  as  it  is  of  war,  that  they 
are  too  important  to  be  left  only  to  the  expert  technicians — the 
lawyers.  David  Dudley  Field,  the  great  codifier  of  the  last  century, 
once  said  "...  The  lawyers  as  a  body  never  did  begin  a  reform  of 
the  law,  and,  judging  from  experience,  they  never  will.  The  reform 
must  be  the  work  of  laymen,  aided  by  a  minority  of  lawyers."  A 
narrow  and  technical  legal  approach  to  the  criminal  law  seeks  to 
recast  the  essential  questions  involved  so  that  the  professional 
techniques  and  skills  of  the  lawyer  can  most  easily  be  brought  to 
bear.  So  far  as  it  relates  to  construction  of  a  code  of  penal  law, 
this  approach  can,  perhaps,  create  an  illusion  of  progress,  but  it 
will  not  reach  the  more  basic  moral  and  social  issues  which  torture 
our  society  and  which  contribute  to  the  current  widespread  dis- 
satisfaction with  our  criminal  justice  system. 

The  penal  law  attempts  to  express  formal  governmental  con- 
demnation of  prohibited  activities,  reenforced  by  sanctions  designed 
to  prevent  them.  This  raises  many,  many  questions.  What  sort  of 
activities  are,  in  fact,  antisocial,  requiring  condemnation  by  gov- 
ernment? What  activities  are  antisocial  but  cannot  be  controlled 
by  government?  Is  the  criminal  law  the  most  appropriate  legal 
instrumentality  to  cope  with  the  specific  antisocial  activities  which 
government  ought,  in  some  manner,  to  control?  What  penal  sanc- 
tions are  best  designed  to  prevent  condemned  activities?  These  are 
a  few,  a  very  few  of  the  questions  presented.  They  are  questions  to 
which  the  Commission  did  not  address  itself. 

In  addition  to  grave  moral  and  social  issues  a  searching  ex- 
amination of  our  penal  system  poses  practical  questions  of  utility 
and  workability.  There  are  always  social  costs  flowing  from  the 
invocation  of  the  criminal  law.  The  cost  of  employing  penal  sanc- 
tions for  relatively  minor  picadillos  or  for  antisocial  conduct  which 
is  not  likely  to  be  deterred  by  the  sanction,  may  be  prohibitive. 
These  equations  must  be  carefully  worked  out  by  those  who  are 
performing  a  deep  analysis  of  the  principles  and  policies  behind  a 
penal  code. 

The  emergence  of  the  modern  industrial  and  urbanized  society 
has  imposed  additional  responsibilities  on  the  government  for  the 
maintenance  of  essential  standards.  This  has  resulted  in  a  growing 
area  of  "administrative  penal  law"  or  "public  welfare  offenses." 
Such  crime  is  essentially  different,  in  many  respects,  from  criminal 
offenses  based  upon  individual  wrongdoing  thought  to  be  morally 
unjustifiable  and  socially  dangerous.  This  distinction  takes  on 
special  significance  in  comparing  the  criminal  liability  of  the  in- 
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dividual  with  that  of  the  corporation.  Furthermore,  the  idea  of 
individual  responsibility  based  on  an  eighteenth  century  model  of 
man  as  a  moral  calculating  machine  is  not  the  same  as  that  based 
on  a  twentieth  century  psychological  model  of  man,  largely  moti- 
vated by  deep  seated  forces  of  which  he  may  not  be  aware. 

In  building  a  penal  code,  the  moralist  emphasizes  retribution 
and  atonement.  The  functionalist  evaluates  the  penal  law  on  the 
basis  of  its  effect  on  the  antisocial  conduct  which  threatens  the 
society.  To  those  who  consider  revenge  or  atonement  as  the  prin- 
cipal purpose  of  the  criminal  sanction,  there  is  little  alternative 
for  the  future.  But  for  the  adherents  of  a  utilitarian  philosophy, 
there  are  other  possibilities.  There  is  the  use  of  non-penal  ex- 
pedients such  as  therapy  or  education,  or  such  devices  as  license 
forfeiture,  business  regulation,  and  publicity.  One  expert  has  con- 
structed a  fourfold  classification  of  sanctions:  compensation;  regu- 
lation; punishment;  and  treatment.  Obviously,  these  are  only 
illustrative  of  a  broader  approach  to  sanctions  that  the  Commission 
was  ready  to  consider. 

Even  in  terms  of  the  task  which  the  Commission  set  for  itself, 
the  proposed  Code  requires,  in  our  view,  extensive  revision  before 
we  could  recommend  its  enactment.  Many  specific  criticisms  are 
discussed  in  detail  in  this  report.  There  are,  however,  sdfhe  general 
considerations  which  deserve  comment  at  the  outset : 

1.  In  its  attempt  to  achieve  precision  in  defining  crimes,  the 
Code  frequently  resorts  to  what  we  would  regard  as  overdefinition, 
which  is  more  likely  to  produce  greater  ambiguity  than  greater 
predictability.  Some  of  these  complex  definitions  are  difficult  to 
interpret,  even  for  lawyers,  and  will,  in  some  instances,  raise  seri- 
ous questions  as  to  what,  if  any,  change  in  existing  law  was  in- 
tended. This  criticism  applies  with  particular  force  to  some  ex- 
tremely detailed  definitions  of  terms  which  already  have  a  well- 
established  judicial  construction. 

2.  Similarly,  perhaps  from  an  impulse  for  completeness,  the 
Code's  draftsmen  have  revised  and  codified  existing  law,  even  where 
codification  seems  unnecessary  and  where  the  present  law  is  work- 
ing satisfactorily.  This,  again,  will,  in  our  view,  have  the  un- 
fortunate consequence  of  creating  new  sources  of  uncertainty  as 
the  courts  seek  to  determine  whether  or  not  the  Code  makes  a 
change  in  existing  law.  In  many  instances  the  comments  to  the 
proposed  Code  do  not  state  what  change,  if  any,  is  intended  in 
existing  law;  in  other  instances,  the  commentaries  state  that  no 
change  is  intended,  yet  the  language  of  the  Code  is  substantially 
different  from  that  used  in  the  existing  law.     We  believe  that,  in 
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general,  where  existing  law  is  working  satisfactorily,  existing  pro- 
visions should  be  carried  over  into  the  new  Code  or,  in  some  in- 
stances, where  the  law  now  resides  in  judicial  decisions,  the  matter 
should  be  left  for  further  judicial  development. 

3.  We  note  that  in  a  number  of  instances  federal  jurisdiction 
over  certain  common  law  crimes  is  extended  beyond  its  present 
limits,  as,  for  example,  in  the  extension  of  federal  jurisdiction  over 
homicide  offenses  to  cover  the  killing  of  any  federal  officer  or  em- 
ployee in  the  course  of  his  duties,  rather  than  only  certain  specified 
officers,  and  to  cover  homicides  occurring  in  the  course  of  com- 
mitting any  federal  crime,  rather  than  only  certain  specified  ones. 
See  §  1609,  Comment.  While  we  find  that,  in  many  cases,  such 
extension  is  appropriate  as  a  matter  of  consistency  and  logic,  we 
would  hope  that  it  is  not  intened  to  reflect,  and  would  not  be  con- 
strued to  reflect,  a  desire  for  a  significant  increase  in  the  total 
number  of  federal  prosecutions  or  a  drastic  increase  in  federal 
intervention  in  the  prosecution  of  criminal  conduct  which  can  be 
adequately  dealt  with  on  a  state  or  local  level. 

4.  We  also  note  that  the  increase  in  the  number  of  lesser 
included  offenses,  and  differently  graded  offenses,  which  the  Code 
would  effect,  could  enhance  the  opportunities  for  "plea  bargaining." 
We  would  oppose  any  such  trend.  Our  decision  not  to  disapprove 
the  Code  on  this  ground  stems  from  our  belief  that  the  sources  of 
federal  jurisdiction,  and  the  manner  of  its  exercise,  differ  sufficiently 
from  state  criminal  practice  so  that  any  such  trend  toward  ex- 
cessive plea  bargaining  in  the  federal  courts  would  be  effectively 
resisted. 

Our  review  of  the  proposed  Code  has  necessarily  been  limited 
by  the  length  and  complexity  of  its  provisions  and  the  time  limita- 
tions imposed  on  the  work  of  this  Committee.  We  have  found 
many  provisions  which  in  our  view  can  be,  and  should  be,  sub- 
stantially improved.  We  have  considered  many  important  policy 
judgments,  implicit  in  the  Code,  on  which  we  would  strike  the 
balance  in  a  different  way.  While  we  believe  that  the  recommenda- 
tions for  revision  which  we  have  made  in  the  body  of  this  report 
would,  if  adopted,  assist  in  overcoming  many  of  these  deficiencies, 
we  consider  it  most  important  that  Congress  study  all  provisions 
of  the  draft  Code  with  great  care  to  insure  that  unintended  un- 
desirable results  are  not  reached.. 

We  now  turn  to  a  chapter-by-chapter  analysis  of  the  Code. 
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CHAPTER  1.     PRELIMINARY  PROVISIONS 

Section  101  provides  that  Title  18  shall  be  titled  "Crime  and 
Corrections",  that  it  may  also  be  cited  as  the  "Federal  Criminal 
Code,"  that  it  shall  become  effective  one  year  after  enactment  and 
that  it  shall  apply  to  prosecutions  under  any  Act  of  Congress  other 
than  the  Uniform  Code  of  Military  Justice,  the  District  of  Colum- 
bia Code,  and  the  Canal  Zone  Code.  The  Commission  Comment 
indicates  that  if  it  is  thought  desirable  to  extend  the  Code's  applica- 
tion to  prosecutions  under  the  excepted  Codes,  that  judgment  can 
be  made  in  the  amending  of  those  Codes. 

There  would  appear  to  be  no  significant  criticism  of  these 
provisions. 

Section  102  identifies  the  general  purposes  of  the  Code  and 
would  appear  to  list  an  appropriate  series  of  objectives  as  a  guide 
to  the  Code's  interpretation.  There  is  one  particular,  however,  in 
which  these  provisions,  taken  together  with  the  Commission's 
Comment,  may  lead  to  confusion. 

One  of  the  objectives  listed  in  Section  102  is  stated  as  follows: 

"(b)  by  definition  and  grading  of  offenses,  to  define  the 
limits  and  systematize  the  exercise  of  discretion  in  punishment 
and  to  give  fair  warning  of  what  is  prohibited  and  of  the 
consequences  of  violation;  ..."   (Emphasis  supplied) 

This,  in  itself  is  unexceptionable.  The  Comment,  however,  in  its 
last  paragraph,  criticizes  the  doctrine  of  strict  construction  of 
criminal  laws,  which  it  states  to  be  "a  doctrine  which  is  usually 
not  followed  by  modern  courts"  and  concludes  by  saying: 

"Instead  of  an  explicit  repeal  of  'strict  construction',  this 
section  integrates  the  intended  rule  of  construction  with  the 
statement  of  purposes,  in  the  introductory  paragraph  of  this 
section." 

It  should  be  noted  that  an  earlier  draft  had  specifically  repealed 

the  rule  of  strict  construction   (See  Working  Papers,  Vol.  1,  p.  9). 

In  explaining  the  reasons  for  changing  this  earlier  provision  the 

Working  Papers  state: 

"The  purpose  of  the  change  is  to  make  clear  that  arbitrary 
application  of  the  strict  construction  rule  is  disavowed,  while 
not  explicitly  abrogating  the  rule."    (Ibid.) 

All  of  this  is  likely  to  lead  to  considerable  confusion  in  de- 
termining what,  if  any,  change  in  existing  law  is  intended.  Does 
the  Commission  intend  an  inexplicit,  although  not  an  explicit,  abro- 
gation of  the  strict  construction  rule?    If  so,  what  is  the  difference. 

Moreover,  insofar  as  the  federal  courts  are  concerned,  it  is  not 
true  to  say  that  "modern  courts"   do   not  follow  the   strict  con- 
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struction  rule.  E.g.,  United  States  V.  Laub,  385  U.S.  475,  480 
(1967).  Nor  does  it  appear  that  the  federal  courts  presently  en- 
gage in  an  "arbitrary  application"  of  the  strict  construction  rule. 
E.g.,  United  States  v.  Gaskin,  320  U.S.  527  (1944). 

It  does  not  appear  that  any  change  in  the  language  of  Section 
102  is  necessary.  We  recommend,  however,  that  the  Commission 
Comment  be  revised,  or  that  language  be  included  in  the  Congres- 
sional reports,  to  indicate  specifically  that  no  change  in  existing 
law  is  intended. 

Section  103  deals  with  burden  of  proof  and  presumptions. 
Several  points  deserve  comment. 

First,  we  find  the  language  of  §  103(1)  and  §  103(2)  confusing 
and  likely  to  raise  problems  of  construction  and  application. 

For  example,  in  defining  the  elements  which  the  prosecution 
must  prove  beyond  a  reasonable  doubt,  Section  103(1)  (e)  includes 
"the  non-existence  of  a  defense  as  to  which  there  is  evidence  in 
the  case  sufficient  to  give  rise  to  a  reasonable  doubt  on  the  issue." 
Section  103(2)  provides,  in  part,  that  subsection  (1)  does  not  re- 
quire "negating  a  defense  ...  by  proof  unless  the  issue  is  in  the 
case  as  a  result  of  evidence  sufficient  to  raise  a  reasonable  doubt 
on  the  issue." 

These  provisions  appear  to  deal  with  two  separate  questions. 
The  first  is:  "As  to  which  defenses  must  the  jury  find  beyond  a 
reasonable  doubt  that  they  do  not  exist?"  The  second  question  is: 
"As  to  which  defenses  must  the  prosecution  bear  the  burden  of 
adducing  evidence?"  Apparently  the  intention  is  to  deal  with  the 
first  of  those  questions  in  Section  103(1)  and  the  Second  in  Section 
103(2). 

As  to  Section  103(1),  it  is  confusing  to  use  the  "reasonable 
doubt"  formulation  as  a  threshold  test  to  determine  whether 
an  issue  exists  as  to  which  the  prosecution  has  a  "reasonable 
doubt"  burden.  It  would  seem  more  logical  to  say  that  whenever 
there  is  any  significant  evidence  in  the  case  bearing  on  a  particu- 
lar defense,  the  jury  must  then  find,  beyond  a  reasonable  doubt, 
that  the  defense  does  not  exist.  A  reading  of  a  case  like  Notaro 
V.  United  States,  363  F.2d  169  (9th  Cir.  1966),  cited  in  the 
Working  Papers  (Vol.  1,  p.  15,  note  25)  suggests  that  this  is  what 
the  Court,  at  least  in  that  case,  was  ruling.  The  Court  there  said, 
in  dealing  with  the  defense  of  entrapment: 

"The  'burden'   [on  the  defendant]   is  insignificant.     The  issue 
of   entrapment   is   presented    'however    incredible    *    *    *    [the 
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evidence  which  raises  it]  might  appear  to  the  trial  court  or 
to  [the  appellate]  court'  Lutfy  v.  United  States,  198  F.2d 
760,  762,  33  A.L.R.  2d  879  (9th  Cir.  1952).  We  believe  that 
if  the  defense  of  entrapment  is  claimed,  a  showing,  however 
presented,  that  the  commission  of  the  offense  was  attended  by 
the  intervention  of  a  government  agent  is  sufficient."  (363  F.2d 
at  174,  n.  6) 

Our  study  of  these  and  other  problems  which  may  arise  in  the 
interpretation  of  these  provisions  persuades  us  that  an  attempt 
to  define  in  detail  the  concepts  involved  here  is  unnecessary  and 
unwise.  To  attempt  such  definition  does  not  appear  necessary 
to  resolve  any  problem  with  which  the  courts  are  having  difficulty. 
Any  definition  which  may  be  formulated,  on  the  other  hand,  is 
likely  to  produce  unforeseen  changes  in  the  courts'  approach  to 
these  issues.  We  would  recommend  deleting  all  of  §103(1)  after 
the  first  3  sentences  and  deleting  §103(2)  in  its  entirety.  We 
would  then  add  at  the  end  of  §  103(3)  the  following  sentence: 

"Any  defense  not  so  designated,  if  raised  by  significant  evi- 
dence, must  be  disproved  beyond  a  reasonable  doubt." 

There  are  also  difficulties  in  the  provisions  of  Section  103(4) 
relating  to  presumptions. 

First,  Section  103(4)  (a),  in  defining  the  circumstances  in 
which  the  operation  of  a  presumption  warrants  submitting  an 
issue  to  the  jury,  speaks  in  terms  of  "sufficient  evidence  of  the 
facts  which  give  rise  to  the  presumption"  and  in  terms  of  sub- 
mitting the  issue  "unless  the  court  is  satisfied  that  the  evidence 
as  a  whole  negates  the  presumed  fact."  Both  "sufficient  evidence" 
and  "negates"  seem  unnecessarily  imprecise.  Would  it  not  be 
better  to  provide  that  the  issue  be  submitted  whenever  there 
is  evidence  of  the  basic  fact  sufficient  to  support  a  finding  of  its 
existence  beyond  a  reasonable  doubt,  unless  the  judge  deter- 
mines that,  on  the  evidence  as  a  whole,  including  the  evidence 
of  the  basic  fact,  a  reasonable  juror  could  not  find  the  presumed 
fact  beyond  a  reasonable  doubt?  (Cf.  Revised  Draft  of  Proposed 
Rules  of  Evidence  for  the  United  States  District  Courts  and 
Magistrates,  Rule  303(b),  51  F.R.D.  315,  339   (March  1971)). 

Second,  the  jury  instruction  proposed  in  Section  103(4)  (b) 
seems  to  go  too  far  in  inviting  the  jury  to  rely  on  the  basic  fact 
to  establish  the  presumed  fact.  Presumptions  in  criminal  cases, 
while  sometimes  permissible,  mut  be  utilized  with  a  due  regard 
for  the  presumption  (or  assumption,  as  the  Code  would  have  it) 
of  innocence  and  improper  encroachment  on  that  presumption 
must  be  carefully  avoided.  To  charge  affirmatively  that  "the 
jury   may    [find   the   presumed   fact]    ...    on   the   basis   of   the 
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presumption  alone"  and  to  go  on  to  emphasize  that  "the  law 
regards  the  facts  giving  rise  to  the  presumption  as  strong  evi- 
dence of  the  fact  presumed"  tips  the  balance  too  far.  The 
language  of  Rule  303(c)  of  the  Revised  Draft  of  Proposed  Rules 
of  Evidence  seems  to  strike  a  better  balance.* 

We  have  no  comment  on  the  remaining  provisions  of  Chapter 
1.  The  definitions  set  out  in  §  109  will  be  considered  in  connec- 
tion with  the  various   issues  to  which  they  relate. 


CHAPTER  2.     FEDERAL  PENAL  JURISDICTION 

This  Chapter,  consisting  of  Sections  201  through  212  and  219 
of  the  Code,  defines  the  principal  bases  of  federal  jurisdiction 
of  criminal  offenses  and  sets  out  certain  general  principles  appli- 
cable in  determining  the  scope  of  federal  jurisdicition. 

These  new  provisions,  taken  together  with  a  complementary- 
revision  of  the  definitions  of  the  substantive  criminal  offenses, 
effects  a  substantial  revision  and  reform  of  Title  18.  By  establish- 
ing generalized  definitions  of  the  bases  of  federal  jurisdiction, 
and  separating  the  jurisdictional  base  from  the  definition  of  the 
criminal  offense,  the  proposed  Code  would  create  a  more  consistent 
and  logical  structure.  This  new  structure,  aside  from  permitting 
greater  simplicity  and  consistency  in  drafting,  would  have  the 
added  advantages  of  making  it  clear  that  the  defendant's  culpa- 
bility need  not  be  established  with  respect  to  facts  which  are 
relevant  only  in  establishing  a  jurisdictional  base  (Section  204), 
and  making  it  clear  that  the  existence  of  multiple  jurisdictional 
bases  for  a  single  offense  does  not  increase  the  number  of  offenses 
committed   (Section  205). 


*  "Whenever  the  existence  of  a  presumed  fact  against  the  accused 
is  submitted  to  the  jury,  the  judge  shall  give  an  instruction  that  the 
law  declares  that  the  jury  may  regard  the  basic  facts  as  sufficient 
evidence  of  the  presumed  fact  but  does  not  require  it  to  do  so.  In 
addition,  if  the  presumed  fact  establishes  guilt  or  is  an  element  of  the 
offense  or  negatives  a  defense,  the  judge  shall  instruct  the  jury  that 
its  existence  must,  on  all  the  evidence,  be  proved  beyond  a  reasonable 
doubt."   (51  F.R.D.  at  340). 
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The  changes  effected  by  this  Chapter  are  sound  and  desirable. 
The  jurisdictional  bases  defined  in  Section  201  seem  appropriate 
and  well  defined.* 

Section  207  is  apparently  designed  to  provide  some  Congres- 
sional guidance  with  respect  to  the  circumstances  in  which  federal 
law  enforcement  agencies  should  defer  to  local  authorities.  We 
do  not  think  it  useful  to  attempt  to  define  the  scope  of  the 
discretion  which  federal  authorities  must  exercise  in  this  area. 
To  attempt  to  confine  so  flexible  a  discretion  in  a  definitional 
straight  jacket  may  have  unforeseen  and  undesirable  consequences. 

Section  209  dealing  with  assimilated  offenses  in  federal  en- 
claves appears  to  be  an  appropriate  reconciliation  of  federal  and 
local  policies. 


CHAPTER  3.     BASIS  FOR  CRIMINAL  LIABILITY 

Chapter  3  of  the  proposed  new  Criminal  Code  concerns  the 
basis  for  criminal  liability,  culpability  and  causation.  The  chapter 
clarifies  some  basic  concepts  of  criminal  responsibility  and  makes 
a  valuable  reform  in  defining  types  of  culpability  in  Section  302. 

Section  302(5)  provides  that  culpability  is  not  required  as 
to  the  fact  that  conduct  is  an  offense  except  as  otherwise  expressly 
provided  "in  a  provision  outside  this  Code."  We  recommend  that 
the  quoted  words  be  deleted.  Section  609  of  the  Code  itself  defines 
certain  circumstances  in  which  belief  that  conduct  is  not  criminal 
may  be  a  defense.  Certainly  it  was  not  intended  that  Section 
302(5)  override  that  provision.  Yet  that  would  appear  to  be 
the  effect  of  this  language. 

Section  305,  concerning  causation,  contains  many  terms  diffi- 
cult to  define.  This  makes  its  effect  highly  uncertain.  The 
section  provides  that  "causation  may  be  found  where  the  result 
would  not  have  occurred  but  for  the  conduct  of  the  accused 
operating  either  alone  or  concurrently  with  another  cause,  unless 
the   concurrent   cause   would   clearly   be   sufficient  to  produce   the 


*  We  do  not  consider  here  whether  the  jurisdictional  bases  selected 
with  respect  to  each  offense  or  category  of  offenses  are  appropriate; 
such  questions  will  be  dealt  with  in  connection  with  the  consideration 
of  certain  of  the  individual  substantive  offenses.  It  should  be  noted 
that  many  of  the  substantive  offenses  defined  in  the  Code  are  made 
subject  to  federal  prosecution  only  under  a  few  of  the  categories  de- 
fined in  Section  201. 
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result  and  the  conduct  of  the  accused  clearly  insufficient."  The 
problem  of  instructing-  a  jury  under  this  type  of  language  may 
be  formidable  for  trial  judges.  We  believe  that  this  is  a  matter 
best  left  to  judicial  development,  and  that  codification  should  not 
be  attempted. 


CHAPTER  h.     COMPLICITY 

Section  401  (1)  (b)  of  the  Code  provides  that  one  may  be  con- 
victed of  an  offense  based  on  the  conduct  of  another  when  "with 
intent  that  an  offense  be  committed  he  commands,  induces,  pro- 
cures or  aids"  another  to  commit  it  (emphasis  added).  The 
underlined  words  are  not  contained  in  the  present  18  U.S.C.  Section 
2,  making  an  aidor  and  abettor  a  principal  in  a  crime.  Presumably 
some  consequences  were  intended  to  flow  from  the  underlined 
language,  but  this  is  not  explained  in  the  comments  of  the  Code. 
If  it  is  intended  that  the  defendant  know  that  the  other  party 
is  in  fact  violating  a  specific  provision,  this  would  be  contrary 
to  Section  302(5),  contained  in  Chapter  3  of  the  Code,  On  the 
assumption  that  this  is  not  the  case,  the  purpose  for  the  under- 
lined language  is  not  clear.  We  recommend  that  this  language 
be  deleted,  and  language  be  substituted  stating  that  the  person 
can  be  convicted  when  "with  intent  that  conduct  constituting 
an  oflfense  occur"  the  defendant  commands,  induces,  procures,  or 
aids  another  in  committing  the  offense. 

Section  402  would  make  drastic  changes  in  existing  require- 
ments for  corporate  criminal  liability,  without  an  adequate  show- 
ing of  the  reasons. 

The  Report  of  the  Committee  on  Federal  Legislation  of  The 
New  York  County  Lawyers  Association  on  the  proposed  new 
Federal  Criminal  Code  unanimously  stated  in  connection  with 
this  Section: 

"Section  402,  concerning  corporate  criminal  liability,  would 
make  it  much  more  difficult  for  the  federal  courts  to  enforce 
federal  statutes.  Under  the  draft,  corporations  cannot  be  held 
responsible  for  the  felonious  acts  of  any  person  having  authority 
delegated  by  the  corporation  to  act.  Instead,  as  a  predicate  for 
corporate  responsibility,  the  draft  requires  that  the  Board  of 
Directors  or  'an  executive  officer  or  .  .  .  other  agent  in  a 
position  of  comparable  authority  with  respect  to  the  formula- 
tion of  corporation  policy  or  the  supervision  in  a  managerial 
capacity  of  subordinate  employees,'  or  a  person  who  'controls' 
the  corporation  or  is  'responsibly  involved  in  forming  its 
policy,'  authorize,  request  or  command  the  illegal  conduct.  This 
provision,  in  its  effort  to  codify  matters  previously  left  to  case 
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law,  is  drafted  in  complex  language  of  vague  significance  which 
would  make  it  difficult  for  a  court  to  instruct  a  jury  on  how 
to  perform  its  duty  in  a  criminal  trial  involving  a  corporation. 
This  provision  would  likewise  permit  corporations  to  escape 
liability  for  conduct  now  reached  by  the  law. 

Ironically,  under  the  proposed  Code  corporate  misdemeanors 
could  be  reached  as  at  present,  and  the  Government  in  its 
proof  would  not  have  to  meet  the  additional  requirements  (See 
Comment  to  §402,  Final  Report,  p.  35)." 

In  our  view,  the  case  law  on  this  subject,  which  does  not 
depend  on  an  express  statutory  provision  and  would  not  require 
one,  is  adequate.  This  case  law  is  set  forth  in  detail  in  the 
working  papers  of  the  National  Commission  on  Reform  of  Federal 
Criminal  Laws,  Volume  I,   167-180. 

The  arguments  in  favor  of  limiting  corporate  criminal  liability 
for  felonies  to  conduct  authorized  by  higher  corporate  officials  are 
that  there  is  no  purpose  in  penalizing  a  corporation  where  the 
fine  would  merely  fall  on  the  stockholders,  and  imprisonment 
appropriate  for  the  felony  cannot  be  imposed  on  the  corporation. 
This  is  unpersuasive.  Financial  penalties  on  institutions  are 
effective  in  causing  them  to  frame  their  conduct  so  as  to  avoid 
such  penalties.  Further,  the  publicity  attendant  on  felony  con- 
viction is  an  important  deterrent  to  criminal  conduct.  Finally, 
in  order  to  make  the  deterrent  effective,  fines  based  on  the  amount 
of  money  or  property  involved  in  the  offenses  are  wisely  au- 
thorized by  Section  3301(2)  of  the  Code.  This  provision  effectively 
undercuts  the  arguments  in  support  of  Section  402  of  the  Code. 
See,  e.g.,  United  States  V.  Olin  Mathieson  Chemical  Corp.,  368 
F.2d  525  (2d  Cir.  1966)  ;  Improper  Practices,  Commodity  Import 
Program,  Hearings  before  Permanent  Subcommittee  on  Investi- 
gations, Senate  Committee  on  Government  Operations,  parts  1 
and  2  (1969)  ;  Mintz,  By  Prescription  Only  (Beacon  Press  1967 
ed.),  Afterword  to  (Ilhapter  17  (large  scale  foreign  aid  fraud 
involving  major   corporation). 

We  recommend  that  Section  402  be  deleted  and  the  matter 
left  to  existing  case  law.  If  any  provision  is  to  be  included  in 
the  Code  on  this  subject,  we  believe  that  the  same  rule  should 
apply  to  misdemeanors  and  felonies  and  that  it  should  be,  essen- 
tially, a  codification  of  existing  law. 

We  also  feel  some  concern  about  Section  403,  dealing  with 
the  accountability  of  individuals  for  conduct  on  behalf  of 
organizations. 

First  of  all,  we  believe  that  the  flat  provision  of  Section 
403(1)   goes  too  far  in  making  a  person  "legally  accountable  for 
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any  conduct  he  performs  or  causes  to  be  performed  in  the  name 
of  an  organization  or  in  its  behalf  to  the  same  extent  as  if  the 
conduct  were  performed  in  his  own  name  or  behalf."  No  one  can 
quarrel  with  the  propriety  of  making  the  individuals  responsible 
for  corporate  crimes  individually  accountable.  But,  as  the  Working 
Papers  recognize,  there  may  be  many  situations  in  which  indi- 
vidual employees  perform  acts  which  are  a  part  of  some  corporate 
criminality,  but  where  they  are  not  in  any  real  sense  "responsible" 
for  the  criminality: 

"It  seems  quite  clear  that,  as  a  practical  matter,  the  assembly 
line  worker  following  a  set  procedure  for  labeling  who  puts 
labels  on  jars  as  they  come  down  the  conveyor  belt  is  not  in  a 
position  to  influence  the  method  pursuant  to  which  the  process 
of  labeling  is  conducted.  Consequently,  although  he  may  be 
said  technically  to  have  been  the  'actor'  who  committed  the 
crime  of  'misbranding,'  the  coercive  effect  of  criminal  sanctions 
directed  to  him  is  probably  nil."  (Working  Papers,  Vol.  I,  p. 
198). 

Yet,  it  is  difficult  to  see  how,  under  the  unqualified  language 
of  Section  403 (Ij,  the  courts  would  be  free  to  draw  an  appro- 
priate line.  We  note  that  the  language  used  in  one  of  the  leading 
cases  cited  in  the  Working  Papers  suggests  a  differently  formulated 
rule: 

"...  we  construe  §  1  of  the  Sherman  Act  in  its  common  sense 
meaning  to  apply  to  all  officers  who  have  a  responsible  share 
in  the  proscribed  transaction."  (United  States  v.  Wise,  370 
U.S.  405,  409  (1962),  quoted  at  Working  Papers,  Vol.  I,  p. 
178;  emphasis  supplied). 

We  also  believe  that  the  language  of  Section  403(4)  is 
ambiguous  and  difficult  to  construe.  The  language  we  find  trouble- 
some is  the  phrase: 

"...  manifests  his  assent  to  the  commission  of  an  offense  for 
which  the  organization  may  be  convicted  by  his  wilful  default 
in  supervision  .  .  .  . " 

First,  we  think  it  unclear  whether  the  "assent  to  the  commission 
of  an  offense"  is  automatically  found  whenever  the  "wilful  default 
in  supervision"  occurs.  This  is  a  possible  construction;  but,  if  it 
is  the  intended  one,  there  seems  little  reason  to  include  the  lan- 
guage referring  to  the  "assent"  to  the  commission  of  the  crime. 
We  also  think  it  unclear  what  wilfulness  means  in  the  phrase 
"wilful  default  in  supervision."  Wilfulness  includes,  among  other 
things,  "recklessness."  (See  Section  302(1)  (e)).  "Recklessly" 
is  defined  to  cover  a  course  of  conduct. 

"...  in  conscious  and  clearly  unjustifiable  disregard  of  a 
substantial  likelihood  of  the  existence  of  the  relevant  facts  or 
risks  ....   (Section  302(1)  (c);  emphasis  supplied). 
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As  applied  here,  are  "the  relevant  facts  or  risks"  the  breakdown 
in  supervision  itself  or  the  particular  facts  and  risks  at  which 
the  criminal   prohibition  involved  was   directed. 

This  may  be  another  area  where  codification  is  less  satis- 
factory than  a  continued  development  of  appropriate  principles 
and  distinctions  through  decisional  law. 


CHAPTER  5.     RESPONSIBILITY  DEFENSES. 

Chapter  5  of  the  proposed  Federal  Criminal  Code  covers  three 
Responsibility  Defenses:  Section  501,  juveniles;  Section  502,  in- 
toxication; and  Section  503,  mental  disease  or  defect. 

Section  501  substantially  codifies  existing  federal  provisions  on 
juveniles  but  lowers  the  critical  age  to  15  in  cases  involving  serious 
crimes  against  the  person.  Section  502  also  substantially  codifies 
existing  law.  We  recommend  that  Sections  501  and  502  be 
adopted. 

Section  503  would  adopt  as  the  federal  test  for  insanity  * 
the  recommendations  of  the  American  Law  Institute,  Section  401 
of  the  Model  Penal  Code.  This  same  test  was  adopted  by  the 
Second  Circuit  Court  of  Appeals  in  1966.  United  States  V. 
Freeman,  357  F.2d  606  (2d  Cir.  1966).  In  that  case.  Judge  Kauf- 
man sets  forth  an  excellent  short  history  of  the  development 
of  the  insanity  defense  from  before  M'Naughten.  The  opinion 
is  also  persuasive  as  to  why  the  rule  proposed  by  the  American 
Law  Institute  and  substantially  adopted  in  the  new  federal  Crim- 
inal Code  should  be  approved.  Others,  however,  have  recom- 
mended that  there  be  no  insanity  defense  as  such.  See,  Report  of 
the  Proposed  New  Federal  Criminal  Code,  Committee  of  Federal 
Legislation,  New  York  County  Lawyers'  Association,  August  17, 
1971;  Report  of  the  committee  on  Federal  Legislation  of  the 
N.Y.  State  Bar  Assoc;  "The  Dilemma  of  Mental  Issues  in 
Criminal  Trials,"  41  N.Y.  State  Bar  Journal,  p.  394  (Aug.  1969) ; 
Goldstein  and  Katz,  Abolish  the  Insanity  Defense — Why  Not? 
72  Yale  L.J.  853  (1963).  These  commentators  raise  a  funda- 
mental question  concerning  insanity  and  criminal  sanctions. 

We  are  persuaded  by  the  view  that  insanity  ought  not  to  be 
treated  as  a  separate   defense.      We  would  prefer  that  there  be 


*  Insanity   is  used   here   to   denote   that  kind   of   mental   defect   or 
disease  which  would  constitute  a  defense  under  Section  503. 
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substituted   for  Section   503   the   alternative   language  set  out  in 
the  comment  as  follows: 

"Mental  disease  or  mental  defect  is  a  defense  to  a  criminal 
charge  only  if  it  negates  the  culpability  required  as  an  element 
of  the  offense  charged.  In  any  prosecution  for  an  offense, 
evidence  of  mental  disease  or  mental  defect  of  the  defendant 
may  be  admitted  whenever  it  is  relevant  to  negate  the  culp- 
ability required  as  an  element  of  the  offense." 

We  also  endorse  the  views  expressed  in  the  Consultant's 
Report  on  Criminal  Responsibility — Mental  Illness:  Section  503 
(Working  Papers,  pp.  228  et  seq.),  particularly  the  summary  of 
considerations  set  out  at  pages  248-254.  We  believe  that  the 
elimination  of  the  insanity  defense  should  be  accompanied  by  more 
careful  and  sophisticated  attention  to  the  mental  condition  of  the 
accused  in  connection  with  sentencing  and  the  channeling  of  the 
accused  to  appropriate  correctional  or  treatment  facilities. 


CHAPTER  6.     DEFENSES  INVOLVING 
JUSTIFICATION  OR  EXCUSE. 

Chapter  6  of  the  Code  sets  forth  defenses  involving  justifica- 
tion and  excuse.  It  does  not  purport  to  be  complete.  The  Com- 
ment to  Section  601  expressly  states  that  "this  partial  codification 
is  not  an  attempt  to  freeze  the  rules  as  they  now  exist.  It  may 
therefore  be  desirable  to  be  explicit  that  the  statutory  definition 
of  these  rules  is  not  intended  to  preclude  the  judicial  development 
of  other  justifications."     Final  Report,  p.  43. 

Our  analysis  of  these  provisions  leads  us  to  the  conclusion 
that  these  defenses  are  not  a  subject  appropriate  for  codification. 
The  language  is,  in  many  instances,  complex  and  difficult  to  apply. 
The  defenses  themselves,  as  they  have  developed  through  decisional 
law,  have  many  nuances  and  are  in  a  constant  process  of  develop- 
ment. We  believe  that  any  effort  to  freeze  them  in  statutory- 
language  will  lead  to  ambiguity  and  confusion  and  impede  the 
process  of  adaptation  and  change  necessary  in  this  field.  We 
would  therefore  prefer  that  these  provisions  be  eliminated  and 
that  it  be  made  clear  that  the  Code  does  not  attempt  an  inclusive 
codification  of  all  available  defenses. 

The  following  are  some  of  the  specific  problems  which  we  find 
in   the   chapter   as    drafted. 

Section  602(1)  provides  "that  conduct  engaged  in  by  a  public 
servant  in  the  course  of  his  official  duties  is  justified  when  it  is 
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required  or  authorized  by  law."  On  the  other  hand,  a  person 
directed  by  a  public  servant  to  assist  him  is  justified  in  using 
force  "unless  the  action  being  taken  by  the  public  servant  is 
plainly  unlawful."  Section  602(2)  (emphasis  added).  The  con- 
trast illustrates  the  strict  liability  for  construction  of  the  law 
imposed  on  a  public  servant:  his  belief  that  he  was  acting  in 
accordance  with  his  duty  does  not  seem  to  be  sufficient.  This 
could  create  a  serious  risk  of  deterring  officers  from  acting  be- 
cause they  fear  that,  should  a  later  prosecutor  or  court  disagree 
with  them,  their  good  faith  will  be  no  defense.  The  defense  of 
factual  mistake  under  Section  608(1)  might  not  apply  if  a  legal 
issue  were  involved.  Only  "marginally  hasty"  or  "emergency" 
cases  are  excused  under  Section  608(2). 

Section  606(b)  provides  that  "the  use  of  force  is  not  justified 
to  prevent  or  terminate  a  trespass  if  it  will  expose  the  trespasser 
to  substantial  danger  or  serious  bodily  injury."  It  is  not  clear 
whether  the  danger  referred  to  is  a  danger  to  the  trespasser 
from  termination  of  the  trespass  itself,  or  from  the  use  of  force 
in  order  to  terminate  the  trespass.  The  latter  meaning  is  sug- 
gested by  the  language,  since  the  antecedent  of  "it"  would  appear 
to  be  "use  of  force."  The  example  given  in  the  comment  in  sup- 
port of  the  subsection,  however,  says  "for  example,  a  ship's  cap- 
tain may  not  justifiably  use  force  to  remove  a  stowaway  from  his 
ship  in  mid-ocean."  Final  Report  p.  48.  This  seems  to  refer 
to  the  meaning  first  suggested.  On  the  other  hand,  if  a  trespasser 
insists  on  remaining,  it  may  be  impossible  to  remove  him  without 
risk  of  harm  due  to  the  force  to  be  employed.  "Serious  bodily 
injury"  is  defined  to  include  bodily  injury  .  .  .  which  causes  un- 
consciousness or  extreme  pain  (Section  109 (aj)).  In  today's 
era  of  confrontation  politics,  this  could  give  an  advantage  to 
one  occupying  premises  in  that  the  person  seeking  to  remove 
the  occupiers  would  have  no  justification  for  using  force  if  the 
force  required  might  expose  the  trespassers  to  substantial  danger 
of  "serious  bodily  injury."  This  may  or  may  not  be  desirable, 
but  it  should  certainly  not  be  achieved  sub  silentio  by  a  section 
supported  by  comments  referring  solely  to  the  entirely  different 
situation  of  removing  a  stowaway  from  a  ship  in  mid-ocean. 

Moreover,  while  the  Comment  to  Section  606  refers  to  the 
use  of  "nondeadly  force,"  the  defined  term,  "deadly  force,"  is  not 
used  in  Section  606.  Deadly  force  is  defined  in  Section  619(b) 
in  terms  of  the  subjective  expectations  of  the  person  using  it, 
viz:  ".  .  .  force  which  a  person  uses  with  intent  of  causing  or 
which  he  knows  to  create  a  substantial  risk  of  causing,  death  or 
serious   bodily   injury."      On  the   other  hand,   in   its   use   of  the 
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phrase  ".  .  .  expose  the  trespasser  to  substantial  danger  of  serious 
bodily  injury"  Section  606(b)  seems  to  be  adopting  an  objective 
test.  Thus,  if,  as  a  result  of  a  bodily  condition  unknown  to  the 
owner  of  the  premises  the  trespasser  sustained  serious  bodily 
injury  from  force  which  could  not  have  been  expected  to  cause 
such  injury,  there  would  be  no  justification.  This  appears 
unsound. 

Section  607,  relating  to  the  limits  on  the  use  of  force,  con- 
tains 2^/^  pages  of  fine  print,  which  it  is  difficult  to  imagine  a 
policeman  or  other  person  being  able  to  apply  in  practice.  Deadly 
force  is  justified  only  if  various  circumstances  listed  actually 
exist,  which  would  normally  be  beyond  the  knowledge  of  a  person 
required  to  make  the  decision.  Whether  such  ignorance  is  a 
factual  mistake  under  Section  608(1)  is  unclear.  For  example, 
under  Section  607(2)  (c)  a  person  in  control  of  a  dwelling  or 
place  of  work  may  use  deadly  force  if  it  is  "necessary"  to  prevent 
a  felony  involving  violence.  If  an  intruder  insists  on  entering 
someone's  home  it  may  be  impossible  to  foresee  what  the  intruder 
may  do  if  he  refuses  to  leave  and  if  force  is  not  used.  The  Code 
may  impose  criminal  liability  on  the  householder  who  uses  force 
in  such  a  case.  Similarly,  under  Section  607(2)  (d)  a  public 
servant  authorized  to  effect  arrests  or  prevent  escapes  is  only 
authorized  to  use  deadly  force  "if  necessary  to  effect  an  arrest 
or  prevent  the  escape  from  custody  of  a  person  who  has  commit- 
ted or  attempted  to  commit  a  felony  involving  violence.  .  .  ."  It 
seems  unduly  onerous  to  require  the  custodian  of  a  prisoner 
being  taken  to  court  always  to  know  at  his  peril  exactly  which 
charges  are  lodged  against  which  prisoners  in  the  van;  and  cer- 
tainly the  officer  will  not  know  if  the  defendant  is  in  fact  guilty 
as  the  Code  seems  to  require.  Section  607(2)  (e)  giving  more 
jurisdiction  to  guards  applies  only  to  cases  where  there  is  a 
court  order. 

On  the  other  hand,  deadly  force  is  authorized  to  be  used  by  a 
duly  licensed  physician  if  necessary  to  administer  a  recognized 
form  of  treatment  to  promote  the  physical  or  mental  health  of  a 
patient  in  an  emergency!    (Section  607(2)  (h)). 

Section  609,  concerning  mistake  of  law,  permits  reliance  on 
a  statement  of  the  law  contained  only  in  certain  specified  sources. 
This  may  exclude  the  defense  of  mistake  based  on  advice  of 
counsel,  relied  on  in  numerous  cases  in  the  past,  but  held  appli- 
cable only  where  the  attorney  had  knowledge  of  all  the  facts 
involved  and  was  not  a  co-conspirator  concerned  in  the  commis- 
sion of  the  crime. 
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CHAPTER  7.     TEMPORAL  AND  OTHER  RESTRAINTS 
ON  PROSECUTION 

Chapter  7  of  the  proposed  revisions  to  Title  18  contains  nine 
sections  covering  generally  statutes  of  limitations,  double  jeo- 
pardy,  multiple   related   offenses   and   entrapment. 

Section  701  sets  out  the  limitation  periods,  as  follows: 

(a)  Ten  years  for 

(1)  Treason  (Section  1101) ; 

(2)  Participating  in  or  Facilitating  War  Against 
The  United  States  Within  Its  Territory  (Sec- 
tion 1102)  ; 

(3)  Espionage  (Section  1112) ; 

(b)  Five  years  for  all  other  felonies;  and 

(c)  Three  years  for  all  other  offenses. 

One  of  the  significant  changes  is  that  prosecution  shall  be 
barred  "if  it  was  commenced  after  the  expiration  of  the  applicable 
period  of  limitations,"  instead  of  the  present  law  that  no  person 
shall  be  prosecuted,  tried  or  punished  unless  the  indictment  or 
information  is  filed  within  a  certain  period  after  commission  of 
the  offense.  As  the  filing  of  a  complaint  commences  the  prosecu- 
tion, this  means  that  such  filing  will  toll  the  statute  in  all  cases, 
and  at  that  point  the  process  will  be  governed  by  speedy  trial 
considerations,  and,  specifically,  Rule  48(b),  Fed.R.Cr.P.  While 
we  think  this  is  an  improvement,  we  feel  there  should  be  some 
limitation  on  the  time  within  which  an  indictment  or  information 
may  be  filed  after  the  filing  of  a  complaint  which  tolls  the  statute. 
We  suggest  that  Section  701(6)  be  amended  to  include  a  pro- 
vision similar  to  that  in  Section  6531  of  the  Internal  Revenue 
Code,  to  the  effect  that  an  indictment  or  information  must  be 
returned  within  nine  months  of  the  filing  of  the  complaint  where 
the  complaint  tolls  the  statute. 

The  decision  on  the  length  of  any  period  of  limitation  is 
largely  arbitrary.  The  proposal  for  five  years  for  felonies,  with 
several  exceptions,  achieves  a  uniformity  that  is  desirable.  While 
the  proposal  for  three  years  for  misdemeanors  is  in  keeping  with 
the  Model  Penal  Code  and  recently  enacted  codes  in  various 
states,  we  question  whether  it  is  desirable  in  the  Federal  system. 
Those  crimes  denominated  misdemeanors  in  the  Federal  statutes 
are  significantly  different  from  misdemeanors  in  state  law. 

Frequently,  it  takes  many  months  to  investigate  and  develop 
a  case  and  it  may  be  that  three  years  is  too  short  a  period.    We 
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are  not  persuaded  that  simply  because  the  crime  calls  for  a  lesser 
sentence  there  should  be  a  shorter  statute  of  limitation.  Accord- 
ingly, we  recommend  a  five-year  limitation  for  misdemeanors,  as 
well  as  for  most  felonies. 

It  is  proposed  by  the  Code  as  drafted  that  the  statute  be  ten 
years  for  the  crimes  set  forth  in  (a)(1)  through  (3),  above, 
except  that  the  defendant  may,  by  motion,  cause  the  dismissal  of 
any  prosecution  begun  more  than  five  years  after  the  offense, 
if  he  can  establish  by  a  preponderance  of  the  evidence  that  the 
"crime  and  his  connection  with  it  were  known  to  responsible  ofl!i- 
cials  for  more  than  one  year  prior  to  commencement  of  prosecu- 
tion and  that  prosecution  could,  with  reasonable  diligence,  have 
been  commenced  more  than  one  year  prior  to  its  commencement." 
This  type  of  additional  limitation,  which  is  included  in  other  sub- 
sections of  Section  701,  may  create  additional  hearings  and  appeals 
for  an  already  burdened  Federal  Court  system.  If  the  statute 
of  limitations  is  to  be  ten  years,  let  it  stand  at  ten  years,  without 
creating  further  provisos. 

The  crime  of  murder.  Section  701(3),  has  no  period  of 
limitation.  This  subsection,  however,  contains  a  secondary  limita- 
tion similar  to  the  one  mentioned  above,  under  which  a  defendant 
can  move  to  dismiss  a  prosecution  commenced  more  than  ten  years 
after  the  offense  if  he  can  establish  the  necessary  facts,  as  indi- 
cated above.  This  additional  limitation  does  not  seem  justified  and 
may,   as  noted  above,  create  additional  hearings  and  appeals. 

Section  701(4)  embodies  a  new  concept  by  providing  an  ex- 
tended period  of  limitation  for  crimes  involving  "Organized  Crime 
and  Official  Cover-Ups."  Here  the  period  of  limitation  is  ten 
years  for  "any  felony  committed  in  the  course  of  the  operation 
of  a  criminal  syndicate  involving  connivance  of  a  public  servant." 
Since  such  a  crime  would  otherwise  be  subject  to  a  five  year 
limitation  under  Section  701(2)  (b),  the  proposed  revision  allows 
a  defendant  to  move  to  dismiss  the  prosecution  if  it  began  more 
than  five  years  after  the  commission  of  the  offense  if  it  is  estab- 
lished by  a  preponderance  of  the  evidence  that  he  was  neither 
a  leader  of  the  criminal  syndicate  nor  a  conniving  public  servant 
or  that  the  crime  and  his  connection  with  it  were  known  to 
authorities  more  than  a  year  before  prosecution  was  begun  and 
that  prosecution  could  have  been  commenced  more  than  a  year 
prior  to  its  commencement.  Again,  the  question  which  arises 
is  whether  the  necessity  of  what  will  amount  to  small  trials 
proving  or  disproving  the  issues  which  would  activate  the  shorter 
period  of  limitation  is  worth  the  bother.    The  question  also  arises 
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whether  there  is  a  sufficient  reason  to  extend  the  statute  of 
limitations  with  respect  to  the  kinds  of  criminal  activity  defined 
in  this  section,  but  not  others.  To  encumber  Title  18  with  the 
lengthy  definitions  of  "leader"  of  a  "criminal  syndicate"  and  the 
accompanying  language  concerning  whether  associates  in  criminal 
operations  know  each  other's  identities,  and  the  like,  are  food  for 
more  complicated  motions,  hearings  and  appeals. 

We  believe  that  five  years  is  ordinarily  a  long  enough  period 
within  which  to  discover  and  prosecute  crimes  of  this  sort,  that 
it  is  usually  impossible,  in  any  event,  to  obtain  adequate  evidence 
to  secure  a  conviction  of  a  crime  more  than  five  years  old,  and 
that  these  cumbersome  procedures  ought  therefore  to  be  eliminated. 

It  should  be  noted  that  under  Section  701  the  running  of  any 
period  of  limitations  will  no  longer  be  tolled  while  the  defendant 
is  a  fugitive.  There  is  a  conflict  of  views  on  whether  a  flight 
from  justice  should  toll  the  statute  indefinitely  during  the  period 
of  absence.  Some  believe  that,  consistent  with  the  policy  of 
repose,  a  maximum  period  should  be  provided.  In  the  Michigan 
and  Model  Penal  Code  proposals  the  maximum  is  three  years  and 
in  the  New  York  proposal  the  maximum  extension  is  five  years. 
Since  the  filing  of  a  complaint  within  the  appropriate  period  con- 
stitutes timely  commencement  of  the  prosecution,  it  may  not 
be  necessary  to  provide  for  any  exemption. 

Section  702  deals  with  entrapment,  which  has  been  the  sub- 
ject of  myriad  decisions  in  the  courts.  Apparently  the  Commis- 
sion felt  that  an  entrapment  statute  is  better  suited  than  judicial 
decisions  to  define  the  operation  of  this  defense.  The  present 
state  of  entrapment  law  is  such  that  there  is  justification  for  a 
statutory  restatement  in  terms  which  will  be  uniform  in  application 
and  unambiguous  in  theoretical  formulation.  Many  states  have 
enacted  such  a  statute  or  are  contemplating  doing  so,  and  in  the 
last  decade  there  has  been  a  growing  trend  toward  statutory 
codification  of  the  subject  of  entrapment.  Essentially,  the  pro- 
posed section  is  a  codification  of  the  case  law  coming  down  from 
Sorells  V.  United  States,  287  U.S.  435  (1932)  and  Sherman  V. 
United  States,  356  U.S.  369  (1958).  The  proposed  statute  con- 
cedes the  legitimacy  of  the  defense  of  entrapment  and  proposes 
that  entrapment  should  be  a  defense  because  the  government 
has  used  methods  in  its  pursuit  of  criminal  offenders  that  are 
inappropriate  and  offensive.  Entrapment  is  made  an  affirmative 
defense  requiring  proof  by  a  preponderance  of  the  evidence.  On 
the  other  side,  under  the  Code  the  government  can  no  longer 
avoid  the  defense  by  showing  the  defendant's  propensity  to  commit 
the  crime. 
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We  believe  that  the  proposed  section  is  an  appropriate  codifi- 
cation and  should  be  adopted. 

Section  703  limits  the  prosecution  of  a  defendant  for  multiple 
offenses  arising  out  of  the  same  conduct,  episode  or  series  of  acts 
or  omissions,  if  known  to  the  prosecutor  at  the  time  of  arraign- 
ment. Present  federal  practice  on  multiple  prosecutions  has  been 
developed  by  court  decisions  on  constitutional  questions  of  double 
jeopardy  and  due  process  and  by  guidelines  of  the  Attorney 
General.  There  are  also  certain  procedural  rules  set  forth  in 
the  Federal  Rules  of  Criminal  Procedure.  This  section  and  the 
remaining  sections  of  Chapter  7  codify  much  of  the  present  law 
but  make  some  changes  to  reflect  present  federal  practice.  Sub- 
stantial parts  of  Sections  703-09  are  derived  from  the  Model 
Penal  Code.  Section  703  focuses  on  those  situations  v^here  more 
than  one  offense  is  reflected  in  a  single  prosecution  and  deals  with 
questions  of  multiple  charging,  multiple  trials  and  multiple  con- 
victions. Sections  704-08  deal  with  successive  prosecutions  arising 
out  of  the  same  or  related  conduct. 

Section  703  sets  forth  rules  for  prosecution  of  a  defendant 
for  multiple  related  offenses.  Subsection  (1)  recognizes  that 
multiple  charges  must  be  permitted,  despite  the  possibility  of 
abuse  from  overcharging,  because  of  the  uncertainty  at  the  time 
of  charging  as  to  what  the  proof  at  trial  will  be,  the  constitutional 
restriction  on  amending  indictments  and  the  requirement  that  the 
defendant  be  informed  of  the  precise  charges  against  him.  Sub- 
section (2)  codifies  present  Federal  practice  but  makes  joinder 
compulsory  unless  ordered  otherwise  by  the  court.  While  the 
offenses  to  be  joined  are  those  known  to  the  prosecutor  at  the 
time  of  the  first  indictment  or  information,  only  multiple  trials 
of  such  offenses  afe  prohibited;  thus,  the  prosecution  is  not 
barred  from  filing  additional  charges  before  the  trial  on  the 
first  indictment  takes  place.  We  believe  that  there  should  be 
some  revision  of  Section  703(2)  so  that  separate  trials  are  barred 
not  of  offenses  known  of  by  the  prosecutor  at  the  time  the 
defendant  is  "arraigned  on  the  first  indictment  or  information," 
but  rather  that  they  are  barred  as  to  offenses  known  to  the 
prosecutor  at  the  time  of  arraignment  on  the  indictment  or  infor- 
mation on  which  the  defendant  stands  trial.  This  would  solve 
the  problem  of  a  superseding  indictment  or  information. 

Section  704  substantially  restates  the  existing  federal  case 
law  on  double  jeopardy.  Subsections  (a)  and  (c)  state  the 
effect  of  prior  acquittal  or  conviction,  including  the  rule  that 
conviction  of  an  included  offense  means  acquittal  of  the  inclusive 
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offense.  Subsection  (b)  incorporates  doctrines  of  res  judicata 
and  collateral  estoppel,  including  as  a  bar,  for  example,  a  finding 
that  the  period  of  limitation  had  expired  as  to  the  offense.  Sub- 
section (d)  deals  with  trials  which  abort  after  jeopardy  attaches, 
and  attempts  to  draw  a  reasonable  balance  between  requiring 
an  accused  to  go  to  trial  for  a  second  time  and  forbidding  a 
second  prosecution  although  the  first  had  to  be  terminated  through 
no  fault  of  the  court  or  prosecution. 

We  believe  that  these  provisions  are  satisfactory. 

Section  705  deals  with  a  bar  to  prosecution  created  by  a 
former  prosecution  for  a  different  offense.  Existing  federal  case 
law  is  not  clear  as  to  what  constitutes  "the  same  offense"  for 
double  jeopardy  purposes.  This  section  complements  Sections 
703(2)  and  704.  If  the  different  offense  should  have  been 
tried  with  the  first  offense  under  the  compulsory  joinder  provision 
of  703(2),  the  double  jeopardy  provisions  of  Section  704  apply. 
This  section  is  essentially  a  codification  of  the  principle  of  col- 
lateral estoppel  as  applied  to  criminal  cases. 

Section  705  adopts  the  position  of  the  Model  Penal  Code  and 
Mr.  Justice  Brennan's  opinion  in  Abbate  V.  United  States,  359 
U.S.  187  (1959)  by  barring  successive  trials  of  charges  which 
should  have  been  prosecuted  together  under  the  compulsory 
joinder  provisions.  The  proposed  rule  thus  would  be  that  all 
charges  based  on  the  same  conduct  or  criminal  episode  must  be 
brought  in  a  single  prosecution,  and  is  consistent  with  existing 
government  administrative  policy  on  compulsory  joinder  under 
the  so-called  Petite  rule  (Petite  V.  United  States,  361  U.S.  529 
(1960).     We  approve  this  section. 

Section  706  codifies  the  rule  that  prosecutions  by  the  same 
sovereign  under  different  bodies  of  law  are  subject  to  the  restric- 
tions under  Sections  704  and  705. 

The  double  jeopardy  doctrine  is  not  now  understood  to  bar 
successive  prosecutions  by  a  state  and  the  federal  government.  In 
Abbate  V.  United  States,  359  U.S.  187  (1959)  the  Supreme  Court 
held  that  federal  prosecution  for  conduct  previously  prosecuted  by  a 
state  did  not  put  the  defendant  twice  in  jeopardy.  Thereupon 
the  Attorney  General  announced  a  policy  highly  restrictive  of 
subsequent  federal  prosecutions,  and  Section  707,  in  effect,  codifies 
existing  practice,  establishing  a  presumptive  bar  but  permitting 
the  Attorney  General  to  authorize  a  subsequent  prosecution  in  an 
exceptional  case.  A  number  of  provisions  of  Title  18  already  forbid 
prosecutions  following  state  prosecutions  for  specific  offenses. 
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Section  707  is  probably  a  good  one,  although  the  standard 
of  "the  interests  of  the  United  States  would  be  unduly  harmed 
if  the  federal  prosecution   is   barred,"   is   somewhat  vague. 

A  minor  point  is  that  the  last  sentence  of  Section  707  refers 
to  "the  50  States  of  the  United  States"  which  would  mean  there 
would  have  to  be  a  change  if  any  other  state  is  added  to  the 
Union. 

Section  708  attempts  to  cover  the  difficulties  presented  by  the 
converse  situation  of  Section  707,  i.e.,  when  a  state  seeks  to 
prosecute  on  the  basis  of  conduct  which  has  already  resulted  in 
federal  prosecution.  At  present,  there  is  no  uniform  policy, 
some  states  imposing  some  kind  of  bar  and  others  leaving  it  to 
the  local  prosecutor's  discretion. 

This  Section  represents  a  novel  attempt  to  achieve  what 
we  believe  to  be  a  desirable  end. 

Section  709  states  three  circumstances  under  which  the  rules 
against  successive  prosecution  in  the  preceding  sections  do  not 
apply.  To  the  extent  that  any  of  Sections  704-8  are  enacted,  Section 
709  should  be  included. 


CHAPTER   10.     OFFENSES    OF    GENERAL    APPLICABILITY 

Section  1001  establishes  for  the  first  time  in  federal  law  a 
general  provision  on  criminal  attempts.  The  Committee  endorses 
the  need  for  such  a  provision.  The  federal  courts  appear  to  be  the 
only  jurisdiction  in  the  United  States  today  lacking  a  general  at- 
tempt statute.  The  failure  to  have  one  is  productive  of  anomalous 
results,  since  there  are  many  specific  attempt  provisions  in  par- 
ticular federal  statutes,  and  there  is  no  rational  pattern  as  to 
when  an  attempt  is  criminal  and  when  it  is  not.  However,  the 
specific  provisions  of  the  proposed  statute  raise  several  questions. 

Subsection  1001(1)  contains  the  general  definition  of  the 
offense. 

The  first  problem  is  how  to  draw  the  line  between  mere  prep- 
aration and  "attempt".  The  draft  defines  the  ofl'ense  in  terms  of 
the  steps  already  taken,  rather  than  the  steps  that  remain  to  be 
taken.  The  act  that  must  accompany  the  mens  rea  is  "a  sub- 
stantial step  toward  the  commission  of  the  crime."  A  substantial 
step  is  "any  conduct  which  is  strongly  corroborative  of  the  firm- 
ness of  the  actor's  intent  to  complete  the  commission  of  the  crime." 
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Any  effort  to  define  the  line  between  "preparation"  and  "at- 
tempt" will  fail  to  be  totally  satisfactory  because  it  is,  by  its 
nature,  a  matter  of  degree,  and  it  requires  a  determination  whether, 
in  a  particular  set  of  circumstances,  the  actor's  conduct  calls  for 
the  intervention  of  the  criminal  law.  The  formulation  employed 
by  the  Code  seems  to  be  an  improvement  over  most  of  the  different 
formulas  utilized  at  common  law  and  seems  as  good  as  any  that 
might  be  suggested.  It  is,  therefore,  endorsed  without  further 
comment. 

The  next  significant  point  about  section  1001(1)  is  that  it 
eliminates  the  defense  of  "factual  impossibility"  and  the  defense 
of  what  might  be  called  "pseudo-legal  impossibility".  The  latter 
is  a  departure  from  the  law  of  a  few  jurisdictions.  We  endorse 
the  elimination  of  this  defense,  which  has  been  criticized  as  illogical 
and  pointless  by  all  modem  literature  on  the  subject. 

The  draft  states  that  criminal  attempt  at  common  law  required 
a  "purpose"  to  commit  the  crime,  even  if  the  substantive  offense 
can  be  committed  by  a  lesser  state  of  mental  culpability,  e.g.,  reck- 
lessness or  negligence.  See  Working  Papers  354-55.  This  appears 
to  be  an  accurate  statement  of  the  law,  though  there  is  no  inherent 
reason  why  an  "attempt"  must  be  so  defined.  See  Glanville  Wil- 
liams, "The  Criminal  Law,  §  199"  (1962)  ;  Conrad  and  Paulsen, 
"Criminal  Law  and  Its  Processes,"  pp.  369-71  (1969).  The  draft 
then  states  that  section  1001(1)  preserves  this  requirement.  It 
appears  to  us  that,  with  regard  to  some  hypothetical  situations,  it 
may  fail  to  do  so,  and  that  redrafting  may  be  advisable.  Consider 
this  hypothetical: 

A  fires  into  a  crowd  consciously  disregarding  a  grave  risk  of 
killing  one  or  more  of  its  members,  but  not  intending  or  desiring  to 
do  so.  If  death  resulted,  there  would  be  manslaughter  under  the 
draft.  See  section  1602.  If  A's  shot  hit  no  one,  there  would  be 
no  "attempt"  under  common  law.  Under  section  1001(1)  it  ap- 
pears that  there  may  be.  The  actor  is  "acting  with  the  kind  of 
culpability  otherwise  required  for  commission  of  an  offense",  see 
section  1602.  Furthermore,  he  has  "intentionally"  engaged  in  con- 
duct in  fact  constituting  "a  substantial  step  toward  commission", 
i.e.,  he  fired  the  weapon.     It  is  not  clear  whether  the  requirement 
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that  this  step  must  corroborate  his  "intent"  to  commit  the  crime 
is  meant  to  make  clear  that  intent  to  kill  is  required.- 

Subsection  1001(2)  deals  with  the  question  of  whether  one 
should  be  guilty  of  an  attempt  under  circumstances  where  one  at- 
tempts to  be  an  "aider  and  abettor"  rather  than  a  principal  in  the 
first  degree,  as  traditionally  defined.  The  question  is  answered  in 
the  affirmative,  but  apparently  only  in  part.  It  is  not  clear  whether 
this  is  by  design  or  by  inadvertence,  but  in  those  instances  where 
the  draft  may  fail  to  impose  liability,  we  believe  we  are  not  deal- 
ing with  questions  of  central  importance  to  the  law  of  attempts 
and  our  Committee  has  not  attempted,  in  the  limited  time  avail- 
able to  us,  to  decide  whether  liability  should  attach. 

Subsection  1001(3)  deals  with  the  grading  of  attempt  offenses 
and  generally  follows  the  provisions  of  the  Model  Penal  Code.  All 
attempts  are  crimes  of  the  same  degree  as  the  substantive  offense 
except  that  an  attempt  to  commit  a  Class  A  felony  is  a  Class  B 
felony.  There  is  then  a  provision  that  the  court,  at  the  time  of 
sentence,  and  based  upon  a  preponderance  of  the  evidence,  can  re- 
duce any  felony  by  one  grade,  and  a  Class  C  felony  to  a  Class  A 
misdemeanor,  if  it  finds  that  the  attempt  did  not  come  dangerously 
close  to  success. 

A  majority  of  the  Committee  believes  that  there  are  serious 
objections  to  this  proposed  subsection.  In  their  opinion,  the  Code 
gives  insufficient  weight  to  the  widely  held  view  that  an  attempt 
should  not  carry  the  same  potential  penalty  as  the  substantive 
offense.  The  only  category  of  crimes  where  this  factor  is  recog- 
nized is  Class  A  felonies.  We  do  not  quarrel  with  making  an 
attempt  to  commit  these  crimes  a  Class  B  felony.  However,  it 
seems  to  us  anomalous  that  Class  A  felonies  are  probably  the 
only  category  of  offenses  where  the  need  to  isolate  dangerous 
offenders  might  seem  to  indicate  a  maximum  penalty  for  attempt 
equal  to  that  provided  for  the  substantive  offense.  General  deter- 
rence is  not  at  issue  in  prescribing  the  penalties  for  attempts. 
That  is  taken  care  of  by  the  penalty  for  the  substantive  offense. 


*  It  should  be  noted  that  the  requirement  of  "a  substantial  step 
toward  commission,"  with  which  we  generally  agree,  means  that  the 
proposed  attempt  statute  would  not  retain  the  full  coverage  of  such 
statutes  as  18  U.S.C.  §  1341  (mail  fraud)  and  18  U.S.C.  §  1343  (wire 
fraud),  which  require  in  addition  to  the  necessary  state  of  mind  (de- 
vising or  intending  to  devise  any  scheme  or  artifice  to  defraud)  only 
an  act  (use  of  the  mails  or  wire  communication)  in  furtherance 
thereof. 
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since  potential  criminals  intend  to  succeed,  not  to  fail.  Discouraging 
repetition  by  giving  the  individual  offender  found  guilty  of  an 
attempt  the  maximum  penalty  prescribed  for  the  completed  crime 
hardly  seems  necessary.  Vengeance  is  not  as  important  a  factor 
where  the  actor  fails  to  commit  the  substantive  offense.  To  pro- 
vide the  maximum  solely  to  enhance  chances  of  rehabilitation  seems 
naive. 

On  the  other  hand,  the  application  of  subsection  1001(3)  (b)  to 
allow  a  reduction  of  the  maximum  from  seven  years  to  one  year 
where  the  attempt  to  commit  a  Class  C  felony  is  unsuccessful 
seems  grossly  disproportionate  to  the  importance  of  the  factual 
distinction  involved. 

Accordingly,  a  majority  of  the  Committee  recommends  that: 

(a)  the  maximum  for  an  attempt  to  commit  a  felony  be 
approximately  one-half  the  maximum  for  the  substantive 
offense ; 

(b)  an  attempt  to  commit  a  misdemeanor  be  an  offense 
of  the  same  grade  as  the  substantive  offense;  and 

(c)  there  be  no  offense  consisting  of  an  attempt  to  com- 
mit an  infraction. 

A  minority  of  the  Committee  feels  that  punishment  of  attempt 
with  the  same  severity  as  the  substantive  offense  is  appropriate 
and  justified  since  it  may  be  difficult  to  prove  a  completed  offense 
in  the  case  of  many  sophisticated  crimes  and  since  the  proposed 
attempt  statute  does  require  proof  of  a  purpose  to  commit  a  sub- 
stantive crime  as  well  as  a  substantial  step  toward  commission. 
The  minority  also  feels  that  the  recommended  change  would,  by 
adding  another  level  of  sentences,  increase  the  dangers  of  over- 
charging and  plea-bargaining  which  are  already  inherent  in  the 
creation  of  the  hierarchy  of  inchoate  crimes  set  forth  in  the 
proposed  new  code. 

Section  1002,  deals  with  what  the  Code  calls  "criminal  facilita- 
tion" and  is  intended  to  create  a  lesser  included  offense  to  that  of 
aiding  the  commission  of  a  felony.  Aiding  the  commission  of  a 
felony  requires  that  the  actor  have  the  purpose  that  the  felony  be 
committed.  See  Section  401(b).  This  is  generally  in  accord  with 
present  federal  case  law.  See  United  States  V.  Falcone,  109  F.2d  579 
(2d  Cir.  1940).  This  section  would  require  for  criminal  facilita- 
tion only  that  one  give  substantial  aid  to  a  person  knoiving  that 
he  intends  to  commit  a  felony  and  that  a  felony  is  actually  com- 
mitted employing  the  assistance  so  provided.     Where  the  resulting 
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felony  is  a  Class  A  felony,  this  offense  is  a  Class  C  felony.     In  all 
other  cases,  criminal  facilitation  is  a  Class  A  misdemeanor. 

This  proposed  section  is  a  suggested  compromise  solution  to 
the  major  controversy  that  occurred  in  the  American  Law  Institute 
concerning  whether  mere  knowledge,  rather  than  intent,  should  be 
sufficient  for  full  accomplice  liability.  The  Institute  ultimately 
concluded  that  intent  was  necessary.  As  we  note  above,  this  con- 
clusion was  consistent  with  the  case  law. 

In  United  States  v.  Falcone,  109  F.2d  579  (2d  Cir.  1940), 
Judge  Learned  Hand  said: 

"[I]t    is    not    enough    that    [the    alleged    offender]    does    not 
forego  a  normally  lawful  activity,   of  the  fruits   of  which   he 
knows  that  others  will  make  an  unlawful  use;  he  must  in  some 
sense  promote  their  venture  himself,  make  it  his  own,  have  a 
stake  in  its  outcome." 
This  decision  established,  in  essence,  a  requirement  of  intent  rather 
than  knowledge  as  the  required  mens  rea.     Subsequent  cases  have, 
for  the  most  part,  followed  this  lead.    Intent  has  been  found  based 
on   evidence   of   promotion   of   large   future    sales   to   an   on-going 
criminal  enterprise,  dealings  in  restricted  commodities  where  inquiry 
as  to  their  use  would  normally  be  expected  and  similar  types  of 
evidence.      See   Direct   Sales   Co.   y.    United  States,   319   U.S.   703 
(1943)  ;  cases  cited  in  Working  Papers  160-161.     We  believe  that 
except  as   indicated  below  with   respect   to   Class   A   felonies,   the 
existing  law  should  be  maintained,  and  the  additional  liability  pro- 
posed to  be  added  by  Section  1002  of  the  Code  is  not  necessary. 

As  a  practical  matter,  the  controversy  is  of  importance  chiefly 
with  regard  to  cases  in  which  the  potential  defendant  provides 
goods  to  a  person  who  uses  them  in  an  illegal  activity.  The  actor 
may  sell  a  gun  to  a  murderer,  sugar  to  an  illegal  distillery,  rent 
rooms  to  prostitutes,  etc. 

The  ground  for  rejecting  mere  knowledge  as  a  basis  for  ac- 
complice liability  in  such  instances  does  not  seem  to  spring  from  a 
belief  that  the  vendor's  action  is  blameless  and  should  not 
be  discouraged.  Rather,  the  ground  seems  to  be  a  feeling  that  the 
effect  upon  legitimate  businessmen  would  be  unduly  restrictive  and 
burdensome.  Whenever  one  provided  the  required  degree  of  as- 
sistance, the  actus  reus  of  the  offense  would  be  established,  and 
there  might  be  a  prima  facie  case  to  present  to  a  Grand  Jury  in  a 
very  large  number  of  cases  in  which  the  defendant  would  be  in- 
nocent. The  businessman  might  be  burdened,  as  a  practical  matter, 
even  if  not  as  a  legal  matter,  with  an  undue  necessity  for  inquiry. 
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It  is  true,  however,  that  the  objection  could  also  be  simply 
that  full  accomplice  liability  is  too  harsh.  This  certainly  makes 
sense.  If  one  takes  the  goal  of  deterence  as  the  main  factor  here, 
a  substantial  prison  sentence  may  not  be  necessary  to  deal  with  a 
merchant  who  provides  goods  with  knowledge,  but  without  purpose. 
Since  he  has,  by  definition,  no  "stake  in  the  venture",  monetary 
and  licensing  penalties  should  be  sufficient  for  deterrence. 

We  agree  with  the  position  of  the  American  Law  Institute 
that  across-the-board  accomplice  liability  should  not  attach  without 
proof  of  intent.  We  believe  that  creating  a  lower  grade  of  ac- 
complice liability  creates  two  risks:  (1)  undue  interference  with 
legitimate  business  as  referred  to  above,  and  (2)  possibly  excessive 
overcharging  and  plea  bargaining  against  which  we  can  envision 
no  satisfactory  safeguards.  On  the  other  hand,  we  believe  that 
in  the  case  of  extremely  serious  crimes,  it  would  be  unwise  and 
unjust  to  permit  the  knoiving  facilitator  to  escape  all  liability  if 
intent  could  not  be  proved. 

This  viewpoint  leads  us  to  propose  that  the  section  be  retained 
but  narrowly  limited  in  the  following  fashion :  Facilitation  of  a 
Class  A  felony  would  be  a  Class  C  felony;  otherwise  there  would 
be  no  such  offense.  The  justification  for  this  proposal  is  that: 
(1)  it  will  provide  punishment  in  cases  where  freedom  from  lia- 
bility would  shock  the  conscience  of  society;  (2)  the  deterrent 
should  be  adequate;  (3)  persons  who  would  knowingly  aid  the 
commission  of  such  serious  offenses  may  really  need  isolation  and 
rehabilitation;  (4)  the  crimes  are  so  serious  that  a  prosecutor 
would  not,  as  a  routine  matter,  permit  an  actual  accomplice  to 
plead  to  this  offense,  thus  minimizing  the  likelihood  of  overcharging 
and  plea-bargaining;  (5)  the  chilling  effect  upon  legitimate  business 
would  be  minimal. 

In  accordance  with  the  above  rationale,  the  mens  rea  require- 
ment should  be  rewritten  to  require  knowledge  that  the  person 
aided  intends  to  engage  in  conduct  which  is  in  fact  defined  as  a 
Class  A  felony.  There  is  no  need  in  such  a  narrowly-drawn  offense 
to  import  the  anomalous  requirement  of  knowledge  of  illegality  as 
to  the  actor's  proposed  conduct,  as  appears  to  be  required  in  the 
present  draft. 

Section  1003,  dealing  with  "criminal  solicitation",  makes  crim- 
inal the  act  of  commanding,  entreating,  or  otherwise  attempting  to 
persuade  another  person  to  commit  a  particular  felony. 

Solicitation  was  generally  criminal  at  common  law,  but  it  has 
not  often   been   carried   over   into   American   statutory    law.      See 
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Comment  to  §  100,  New  York  Penal  Law.  The  concept  is  closely 
related  to  that  of  attempt,  and  some  types  of  solicitations  constitute 
very  dangerous  and  culpability-revealing  conduct  that  clearly  calls 
for  criminal  penalties,  e.g.,  the  gangster  awaiting  trial  who  seeks 
to  place  a  "contract"  for  the  death  of  a  government  witness. 

Yet,  we  have  serious  doubt  as  to  the  wisdom  of  introducing 
this  concept  into  all  areas  of  federal  criminal  law.  The  special 
difficulties  here  arise  from  (1)  the  fact  that,  as  a  general  rule,  a 
mere  solicitation  is  a  further  stage  away  from  completion  of  the 
substantive  crime  than  is  an  attempt;  (2)  concern  over  free  speech 
problems;  (3)  the  greater  probability  that  serious  proof  problems 
will  be  involved  because  the  criminal  conduct  can  be  entirely  verbal. 

With  regard  to  free  speech,  the  limitation  of  the  proposed 
section  to  solicitations  of  "another  person  to  commit  a  particular 
felony"  is  designed  to  solve  the  problem.  We  assume — but  the 
point  deserves  clarification  by  redrafting — that  the  reference  to 
"another  person"  makes  it  clear  that  solicitation  is  an  offense  only 
if  directed  to  an  identifiable  person  or  group  of  persons,  as  dis- 
tinguished from  the  population  in  general.  This  would  properly 
limit  the  applicability  of  the  section  in  cases  of  pamphleteering, 
newspaper  advertisements  and  the  like.  We  also  assume  that 
there  must  be  a  particular  object  of  the  crime  being  solicited. 
It  should  be  made  clear  that  the  solicitation  offense  would  apply, 
for  instance,  only  to  attempts  to  induce  specific  acts  of  inter- 
ference with  recruitment  by  the  armed  forces,  and  not  to  a 
general  call  to  obstruct  recruitment. 

With  regard  to  problems  of  proof,  it  may  help  to  put  the 
matter  in  perspective  to  note  that  where  the  substantive  crime 
is  committed,  the  person  whose  purely  verbal  conduct  has  in- 
duced its  commission  is  guilty  of  the  substantive  crime  as  a 
principal,  and  usually  of  conspiracy  as  well.  No  special  require- 
ments of  corroboration  are  imposed  in  such  cases,  either  at  common 
law,   or  under  this   Code.     See   section  401. 

Where  no  crime  occurs,  however,  there  does  seem  to  be  an 
appropriate  basis  for  some  further  skepticism  as  to  the  serious- 
ness and  culpability  of  the  actor's  conduct.  He  may  not  have 
intended  the  incitement  to  be  taken  seriously;  he  may  not  have 
supposed  that  there  was  much  chance  of  it  being  taken  seriously 
whatever  his  desire  might  have  been ;  he  may  not  even  have 
made  precisely  the  statements  attributed  to  him.  For  these 
reasons,  we  favor  the  requirement  in  the  proposed  section  that 
the  circumstances  strongly  corroborate  his  intent  to  cause  the 
crime  to  occur. 
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We  see  little  point,  on  the  other  hand,  if  the  concept  of 
criminal  solicitation  is  to  be  adopted,  in  the  requirement  that 
the  person  solicited  perform  an  overt  act  "in  response  to  the 
solicitation".  If  this  means  an  overt  act  in  furtherance  of  the 
criminal  purpose,  it  might  preclude  prosecution  of  those  v^^ho 
solicit  honest  persons  to  engage  in  official  corruption.  This  is 
an  area  where  solicitation  offenses  are  already  recognized  as 
being  of  particular  importance.  The  problem  is  not  limited  to 
corruption,  however.  Why  should  a  seriously  intended  solicitation 
of  murder  made  to  an  unresponsive  party  be  free  from  liability? 

The  potential  proof  problems,  and  the  more  inchoate  nature 
of  the  offense,  move  us  to  believe  that  the  seriousness  of  this 
offense  should  be  more  limited  than  under  this  draft.  We  pro- 
pose that  the  solicitation  of  a  Class  A  felony  should  be  a  Class 
C  felony.  The  solicitation  of  lesser  felonies  should  be  a  Class  A 
misdemeanor.  (This  range  of  penalties  would  be  more  in  line 
with  the  New  York  Penal  Law.  See  N.Y.  Penal  Law,  §  §  100, 
et  seq.)  We  recognize  that  some  solicitations,  such  as  those 
involving  official  corruption,  may  call  for  more  severe  penalties. 
This  can  be  accomplished,  however,  by  special  provisions  in  the 
section    defining    the    substantive    offense. 

Subsections  (2)  and  (3)  of  this  section  respectively  create 
and  preclude  certain  defenses.  They  are  soundly  conceived  and 
are   approved. 

As  with  attempt,  we  believe  that  serious  thought  must  be 
given  to  the  plea-bargaining  possibilities  that  such  a  provision 
would   introduce   into  the   Code. 

Section  1004  deals  with  criminal  conspiracy  and,  with  a 
few  exceptions,  attempts  to  codify  existing  law. 

Subsection  (1)  defines  the  offense  in  the  usual  manner, 
requiring  an  agreement  to  commit  one  or  more  crimes,  and 
requiring  an  overt  act  in  furtherance  thereof.  Three  questions 
are  raised,   however: 

(a)  Should  the  section  include  the  crime  of  conspiring  to 
defraud  the  United  States,  as  does  present  18  U.S.C.  §  371?  We 
agree  with  the  draft  in  answering  this  question  in  the  negative. 
We  are  not  persuaded,  however,  that  the  present  offense  is 
adequately  covered  in  other  sections  of  the  proposed  code  and 
believe  that  an  additional  substantive  offense  should  be  included 
to  fill   this   gap. 

(b)  Should  the  measure  of  proof  for  conspiracy  be  increased 
so  that,  in  addition  to  the  element  of  agreement,  some  substan- 
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tial  step  by  the  particular  defendant  demonstrating  his  com- 
mitment to  the  criminal  venture  must  be  proven  in  order  to 
convict  such  defendant?  The  draft  declines  to  take  this  oppor- 
tunity to  redefine  the  crime  so  as  to  preclude  the  possibility  — 
long  recognized  as  the  danger  of  conspiracy  doctrine  —  that  the 
prosecutor  will  "sweep  within  the  dragnet  of  conspiracy  all  those 
who  have  been  associated  in  any  degree  whatever  with  the  main 
offenders."  United  States  V.  Falcone,  109  F.2d  579,  581  (2d 
Cir.  1940)  (L.  Hand,  J.).  Indeed,  the  draftsmen  favor  no  change 
in  the  present  minimal  overt  act  requirement  and  rejected  a 
compromise  position  requiring  that  at  least  one  party  to  the  agree- 
ment take  a  "substantial  step  toward  commission  of  the  crime." 

This  Committee  holds  the  view  that  the  present  conspiracy 
statute  is  far  too  broad  and  that  no  fundamental  revision  of 
the  federal  criminal  code  should  be  adopted  without  reducing 
its  scope.  We  recognize  the  argument  that  overt  conduct  re- 
quired in  conspiracy  cases  should  be  less  than  with  substantive 
crimes  in  order  to  enable  law  enforcement  officers  to  step  in 
before  there  is  a  serious  danger  of  the  criminal  object  being 
consummated.  But  we  are  persuaded  that  present  law  permits 
the  conspiracy  indictment  to  be  too  sweeping  and  that  the  com- 
promise position  —  requiring  a  substantial  step  only  by  one 
party  to  the  criminal  agreement  —  would  not  protect  against 
the  real  danger  that  truly  peripheral  parties,  against  whom 
there  is  no  proof  except  of  explicit  or  implicit  assent  to  someone 
else  undertaking  criminal  activity,  will  be  subject  to  the  same 
penalties  as  a  person  who  commits  the  substantive  offense. 
Accordingly,  we  recommend  the  Section  1004(1)  be  revised  as 
follows : 

"Offense.  A  person  is  guilty  of  conspiracy  if  he  agrees 
with  one  or  more  persons  to  engage  in  or  cause  the  perform- 
ance of  conduct  which,  in  fact,  constitutes  a  crime  or  crimes, 
and  he  takes,  or  commits  himself  to  take,  any  significant 
action  in  furtherance  of  any  of  the  objectives  of  the  con- 
spiracy. The  offense  is  not  complete  until  one  or  more  of 
such  persons  takes  a  substantial  step,  as  defined  in  §  1001, 
toward  the  commission  of  the  crime.  The  agreement  need  not 
be  explicit  but  may  be  implicit  in  the  fact  of  collaboration  or 
existence  of  other  circumstances." 

Under  this  formulation  it  would  no  longer  be  possible  to  prosecute 
a  person  for  mere  agreement  with  the  aims  of  a  conspiracy. 
The  additional  proof  required  inight  in  very  unusual  circum- 
stances consist  of  purely  verbal  conduct,  as,  for  example,  where 
a  person  shown  to  be  a  powerful  figure  in  the  underworld  says: 
"Go  ahead.  We'll  back  you  all  the  way."  On  the  other  hand, 
an  ordinary  person  who  had  only  given  his  assent  to,  or  expressed 
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his  sympathy  with,  a  criminal  enterprise  but  had  otherwise  main- 
tained a  passive  role  could  not  be  prosecuted  under  this  section. 
(c)  However  the  conspiracy  offense  is  ultimately  defined, 
it  is  imperative  that  thorough  consideration  be  given  to  re- 
solving the  difficult  evidentiary  problems  created  by  making  an 
agreement  a  crime  and  allowing,  for  instance,  the  subsequent  con- 
duct and  admissions  of  each  party  to  the  agreement  to  be  used  as 
evidence  against  all  of  the  others.  Experience  has  shovni  that 
injustice  and  confusion  often  result  from  the  varying  treatment 
of  these  evidentiary  questions,  and  the  varying  charges  to  the 
jury  on  the  finer  points  of  conspiracy  doctrine,  by  district  court 
judges.  Accordingly,  we  recommend  that  the  elements  of  proof 
be  elaborated,  and  the  principal  evidentiary  issues  be  resolved, 
in  the   recodification. 

Subsection  (2)  defines  the  parties  to  a  conspiracy  in  the  con- 
ventional  way,   and  we   endorse  this   formulation. 

Subsection  (3)  defines  the  termination  date  of  a  conspiracy 
as  under  existing  law.  We  approve,  except  for  the  provision 
that  conspiracies  continue  until  "measures,  other  than  silence,  for 
concealing  the  crime  or  obstructing  justice  in  relation  to  it"  have 
been  accomplished.  We  believe  the  duration  of  a  conspiracy 
should  no  longer  be  extended  by  the  occurrence  of  such  acts. 
This  type  of  conduct  is  particularly  likely  to  involve  a  limited 
number  of  defendants,  without  either  the  participation  or  con- 
templation of  the  others,  and  to  result  in  unfairness  and  con- 
fusion at  trial.  Conduct  amounting  to  obstruction  of  justice  or 
conspiracy  so  to  do,  should  be  separately  charged  and  prosecuted. 

Subsection  (4),  which  precludes  various  defenses  such  as 
those  based  upon  the  immunity,  acquittal,  or  irresponsibility  of 
those  with  whom  the  defendant  conspired,  is  approved  by  the  Com- 
mittee. 

Subsection  (5)  is  designed  to  eliminate  the  "Pinkerton"  rule, 
to  the  effect  that  each  co-conspirator  is  guilty  of  all  substantive 
offenses  committed  by  any  other  co-conspirator,  which  offenses 
are  reasonably  foreseeable,  in  furtherance  of  the  objects  of  the 
conspiracy.     This  is  obviously  desirable,  and  we  concur. 

Subsection  (6)  deals  with  grading.  We  believe  that  conspiracy 
should  be  penalized  equally  with  the  most  serious  substantive 
offense  which  is  an  object  of  the  conspiracy,  except  that  a  con- 
spiracy to  commit  a  Class  A  felony  should  be  a  Class  B  felony. 
This  is  essentially  the  proposal  made  in  this  subsection  in  pro- 
viding that  conspiracies  are  graded  at  the  same  level  as  attempts. 
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We  have  recommended  elsewhere,  however,  that  the  grading  of 
attempts  should  be  reduced.  We  do  not  propose  the  same  re- 
duction in  the  case  of  conspiracies.  We  also  disapprove  the 
proposed  applicaiton  of  section  1001(3)  (b)  to  conspiracies,  for  the 
same  reasons  as  set  forth   in  our  comments  on  that  section. 

Section  1005,  setting  out  certain  general  provisions  applicable 
to  Sections  1001  to  1004,  requires  little  comment. 

The  important  provision  is  subsection  1005(3)  which  creates 
a  defense  of  renunciation  in  attempts,  solicitations,  and  conspira- 
cies. It  is  carefully  circumscribed.  No  doubt  changes  in  wording 
could  be  debated,  but  it  is  sound  in  principle,  and  the  specific 
formulation   seems   reasonable. 

Subsection  1005(1)  simply  provides  that  these  offenses  cannot 
be  accumulated  to  produce  attempts  to  solicit  or  to  conspire,  etc. 
This  seems  clearly  desirable. 

Subsection  1005(2)  assimilates  the  definition  of  attempts 
and  conspiracies  outside  this  chapter  to  the  definition  contained 
herein.  It  should  be  noted  that  solicitation  might  be  added 
to  this  list  if  the  previously  criticized  overt  act  requirement  is 
eliminated. 

With  the  latter  exception,  the  Committee  approves  the  pro- 
visions of  this  section. 

Section  1006,  dealing  with  "regulatory  offenses,"  represents 
a  novel  approach  to  correcting  existing  inconsistencies  in  the 
severity  of  criminal  sanctions  provided  for  regulatory  offenses 
scattered  throughout  the  United  States  Code  and  in  agency  orders 
and  regulations.  The  system  of  suggested  penalties,  which  would 
range  from  infractions  (probation  plus  $500  fine)  for  nonculp- 
able  violations  to  Class  A  misdemeanors  (one  year's  imprison- 
ment plus  $1,000  fine)  for  willful  violations  which  create  sub- 
stantial likelihood  of  harm,  would  not  become  effective  with  the 
enactment  of  section  1006.  Rather,  the  new  range  of  penalties 
would  operate  only  if  explicitly  incorporated  by  reference  in  some 
other  statute. 

Section  1006  attempts  to  set  forth  a  common  pattern  of 
penalty  gradations  for  any  statute,  regulation,  rule  or  order  (as 
to  which  the  new  section  is  later  made  applicable  by  Congress) 
which  is  enforceable  by  forfeiture,  civil  penalty,  or  criminal  sanc- 
tions. It  is  designed  to  deal  with  all  conduct  proscribed  in  the 
full  spectrum  of  regulatory  schemes — from  relatively  minor  record- 
keeping requirements  to  important  safety  and  labeling  provisions. 
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Most  of  the  offenses  covered  are  malum  prohibitum,  as  to  which 
there  is  a  substantial  possibility  of  nonculpable  violation.  Many, 
however,  are  more  serious. 

There  are  two  basic  premises,  one  criminological  and  one 
mechanical,  upon  which  section   1006  is  based: 

(1)  There  should  be  some  consistency  to  the  criminal 
sanctions  of  the  federal  regulatory  scheme,  no  matter 
whether  the  sanction  is  for  a  record-keeping  viola- 
tion or  for  a  Food  and  Drug  Law  violation. 

(2)  Criminal  sanctions  for  regulatory  offenses  are  better 
determined  by  a  Congressional  group  with  expertise 
in  the  criminal  field  than  by  the  committees  of  Con- 
gress with  responsibility  for  the  areas  regulated  but 
with  little  interest  in,  or  time  for,  the  problems  of 
criminology. 

Hence,  the  concept  of  including  in  the  proposed  Criminal  Code 
a  system  of  sanctions  which  may  be  invoked  by  means  of  refer- 
ence in  the  regulatory  statutes  themselves. 

Although  this  Committee  recognizes  the  criminological  con- 
cern to  which  section  1006  is  addressed,  we  believe  that  the  solu- 
tion suggested  is  unwise  and  recommend  that  the  section  be 
eliminated.  The  capriciousness  of  the  pattern  of  penal  sanctions 
presently  embodied  in  regulatory  statutes  (see,  e.g.,  Working 
Papers,  p.  408)  would  not  necessarily  be  eliminated  by  adoption 
of  section  1006,  since  its  impact  would  be  limited  to  new  regula- 
tory statutes  (and  existing  statutes  being  reexamined  by  Con- 
gress) which  explicitly  adopt  the  section.  Congress  would  be 
free  to  leave  undisturbed  existing  fines  and  other  criminal  penal- 
ties already  provided  in  regulatory  statutes,  and  to  adopt  patterns 
inconsistent  with  section  1006  in  any  new  statute. 

Our  more  basic  objection,  however,  is  that  we  doubt  whether 
any  single  pattern  of  penalties  can  appropriately  be  applied  to 
all  of  the  federal  regulatory  schemes.  Failure  to  retain  salary 
records,  for  instance,  cannot  properly  be  treated  in  the  same 
manner  as  the  potentially  more  serious  violation  of  failure  to 
label  properly  a  dangerous  drug.  It  is  true,  as  observed  in  the 
Comment  to  section  1006  and  the  Working  Papers,  that  Congres- 
sional committees  with  special  competence  in  regulated  areas  have 
little  expertise  in  devising  penal  sanctions.  But  the  invitation 
to  such  committees  to  incorporate  by  reference  the  ready-made 
pattern  of  sanctions  provided  in  section  1006  would,  we  fear, 
tend   to   create    another   even   more   troublesome   problem.       The 
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inclusion  of  section  1006  might  well  become  relatively  automatic 
and  have  the  effect  of  diverting  attention  from  unique  problems 
posed  by  particular  statutes  and  failing  to  coordinate  criminal 
with  civil  sanctions. 

Thus,  on  the  one  hand,  section  1006  could  have  the  effect  of 
diluting  penalties  presently  existing  for  extremely  serious  regu- 
latory offenses.  On  the  other  hand,  it  could  result  in  branding 
as  criminal  nonculpable  violations  of  highly  technical  regulations. 
Since  the  section  includes  nonculpable  violations  of  regulations 
carrying  civil  penalties  as  criminal  "infractions,"  regardless  of 
the  importance  of  the  regulation  involved  or  the  appropriateness 
of  even  the  mildest  of  criminal  sanctions,  it  would,  if  widely 
used  by  Congress,  have  the  effect  of  expanding  the  use  of  crim- 
inal sanctions  in  regulatory  areas  where  civil  penalties  are  more 
appropriate.  A  "Declaration  of  Policy"  which  the  Comment  to 
section  1006  suggests  might  be  adopted  by  Congress  if  it  were  to 
enact  the  section  states: 

"The  great  increase  of  statutory  and  administrative  regula- 
tion commanding  [sic]  affirmative  acts  or  forbidding  behavior 
not  condemned  by  generally  recognized  ethical  standards  em- 
phasizes the  need  for  discrimination  in  the  use  of  the  criminal 
law  to  enforce  such  regulation.  Use  of  penal  sanctions  to 
enforce  regulation  involves  substantial  risk  that  a  person  may 
be  subjected  to  conviction,  disgrace,  and  punishment  although 
he  did  not  know  that  his  conduct  was  wrongful.  When  penal 
sanctions  are  employed  for  regulatory  offenses,  considerations 
with  respect  to  fair  treatment  of  human  beings,  as  well  as  the 
substantive  aims  of  the  regulatory  statute,  must  enter  into 
legislative,  judicial,  and  administrative  decisions  with  regard 
to  sanctions.  It  is  the  policy  of  the  United  States  to  prefer 
nonpenal  sanctions  over  penal  sanctions  to  secure  compliance 
with  regulatory  law  unless  violation  of  regulation  manifests 
disregard  for  the  welfare  of  others  or  of  the  authority  of 
government.  ..." 

This  Committee  believes  that  such  policy  is  sound  and  that  it 
requires  rejection   of  section   1006. 

It  should  be  noted  that  section  1006(2)  (a),  which  treats  as 
infractions  "nonculpable  violations"  of  penal  regulations,  makes 
it  clear  that,  except  to  the  extent  required  by  the  regulation  itself, 
"culpability  as  to  conduct  or  the  existence  of  the  penal  regulation 
need  not  be  proved."  It  is  the  lack  of  need  for  proof  of  culpability 
as  to  the  existence  of  the  regulation  in  question,  which  is  com- 
parable to  knowledge  of  illegality  under  common  law  concepts, 
which  is  the  principal  focus  of  the  above  "Declaration  of  Policy." 
The  failure  to  require  "culpability  as  to  conduct"  seems  to  be 
the  equivalent  of  imposing  absolute  liability  for  any  conduct 
which  in   fact  violates   a  regulation  even  though   the   defendant 
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may  neither  have  intended  the  conduct  nor  been  negligent  to  any 
degree  in  permitting  it  to  occur.  This  Committee  is  strongly 
opposed  to  the  imposition  of  absolute  criminal  liability,  however 
slight  the  degree,  in  any  but  very  special  circumstances.  We 
have  no  objection  in  appropriate  circumstances  to  heavy  penalties 
— such  as  treble  damages  and  forfeiture — for  regulatory  offenses 
where  liability  is  absolute,  so  long  as  they  are  not  enforced  by 
arrest  and  prosecution  under  the  criminal  law,  with  all  that  con- 
notes. We,  therefore,  in  addition  to  favoring  treatment  of  the 
requirement  of  knowledge  of  illegality  on  a  statute-by-statute 
basis,  recommend  enactment  in  the  proposed  Criminal  Code  of 
a  presumption  against  absolute  liability  unless  Congress  specifical- 
ly provides  otherwise  in  a  particular  statute. 


CHAPTER  11.     NATIONAL  SECURITY 

In  considering  the  provisions  relating  to  national  security, 
we  will  attempt  to  describe  the  principal  changes  from  existing 
law.     Unless  otherwise  indicated,  those  changes  are  approved. 

Section  1101  would  recast  present  18  U.S.C.  §  2381,  dealing 
with  treason,  making  several  changes. 

Only  serious  conduct  would  be  an  offense,  eliminating  prosecu- 
tions for  trival  conduct  under  the  present  "giving  aid  and  com- 
fort" to  the  enemy  clause.  This  conduct  must  take  place  "when 
the  United  States  is  engaged  in  international  war."  The  pro- 
posed section  would  regrade  the  present  penalty  of  five  years' 
imprisonment  and  a  $10,000  fine  or  death  to  30  years'  imprison- 
ment and/or  a  $10,000  fine  (Class  A  felony).  The  court  would 
also  have  the  power  to  impose  life  imprisonment  under  section 
3601  or  a  death  sentence  under  alternate  section  8601  if  capital 
punishment   is   retained  by   the   Congress. 

"Treason"  under  18  U.S.C.  §  1831  has  been  judicially  con- 
strued to  require  that  the  actor  intend  to  injure  the  interests  of 
the  United  States  or  aid  those  of  its  enemy,  cf.  Haupt.  v.  United 
States,  330  U.S.  631  (1947).  This  requirement  has  been  rendered 
in  the  text  of  section  1101  as  "intent  to  aid  the  enemy  or  prevent 
or   obstruct  a  victory   of   the   United   States." 

The  proposed  section  for  the  first  time  specifies  that  the 
crime  may  only  be  committed  by  a  "national"  of  the  United 
States,  thereby  importing  that  the  actor  must  either  be  a  citizen 
or   a  domiciliary   of  the   United   States.      (Previous   language   as 
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to  those  "owing  allegiance"  to  the  United  States  has  caused  con- 
fusion.) The  definition  of  "domicile"  within  the  section  excludes 
those  who  live  in  the  United  States  but  who  by  treaty  do  not 
in  any  way  owe  allegiance  to  the  United  States,  e.g.,  treaty 
traders   and   officers    of    international    organizations. 

The  meaning  of  "international  war"  is  nowhere  defined  in 
the  proposed  revision  of  the  Code.  The  word  "war",  however, 
occurs  throughout  Chapters  11  and  12  and  assumes  the  various 
forms  of  "war",  "wartime",  "international  war",  "in  time  of 
war",  "in  time  of  declared  war",  and  the  obverse,  "at  peace". 

The  Committee  recognizes  that  "war"  is  not  easily  amenable 
to  definition,  and  indeed,  probably  requires  more  than  one  defini- 
tion depending  upon  the  context  and  purpose  of  the  statute.  It 
is,  nevertheless,  the  opinion  of  this  Committee  that  such  a  de- 
finition  should  be  attempted  for  this  and  other  sections. 

The  Committee  is  disinclined  to  attempt  to  fonnulate  a  de- 
finition so  crucial  to  the  breadth  and  import  of  the  Code.  It 
does  suggest,  however,  that  the  following  considerations  be  ex- 
amined   prior    to    the    drafting    of    such    a    definition : 

(1)  Does  a  state  of  "war"  exist  for  municipal  purposes 
if  "war"  exists  within  the  meaning  of  international  law? 

(2)  Does  a  state  of  war  depend  solely  upon  its  declara- 
tion by  Congress,  pursuant  to  Article  I  of  the  Constitu- 
tion? 

(3)  Is  a  war  which  is  undeclared  "war"  from  the  first 
moment  of  hostilities  ?  If  undeclared  hostilities  persist,  do 
they  become  a  "war"  after  a  length  of  time? 

(4)  Does  "International  war"  import  something  differ- 
ent from  "war"?  Must  an  international  war  be  between 
recognized  governments  of  two  sovereign  states? 

(5)  Should  "war"  have  a  different  definition  in  section 
1101  (Treason),  for  instance,  than  it  does  in  section  1109 
(Obstruction  of  Recruiting)  ? 

(6)  Does  war  include  the  unilateral  declaration  of  na- 
tional emergency  by  the  President? 

These  questions  do  not  exhaust  the  problems  which  a  useful 
definition  of  "war"  would  have  to^  resolve,  but  it  is  believed  they 
suggest  the  scope  of  future  inquiry. 

Article  III,  section  3  of  the  Constitution  requires  that  two 
persons  witness  an  overt  act  of  treason.  This  requirement  is 
not  reiterated   in    18   U.S.C.   §   2381,   and   this   Committee   agrees 
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with  the  draft's  omission  of  this  requirement  from  the  treason 
section  despite  the  contrary  suggestion  contained  in  the  Working 
Papers. 

Subsections  (1)  and  (2)  of  Section  1103,  dealing  with  armed 
insurrection,  would  replace  18  U.S.C.  §  §  2383  and  2384,  which 
deal  with  "rebellion  or  insurrection"  and  "seditious  conspiracy". 
The  language  of  the  new  section  makes  the  following  principal 
changes : 

(1)  Under  the  new  Code  the  insurrection  must  be 
"armed",  whereas  mere  "insurrection"  is  required  in  18 
U.S.C.  §  2383  and  conspiracy  "to  overthrow,  put  down,  or 
.  .  .  destroy  by  force  the  Government  of  the  United  States" 
satisfies  the  requirements  of  18  U.S.C.  §  2384. 

(2)  A  clause  is  included  in  the  proposed  subsections 
requiring  "intent  to  overthrow,  supplant  or  change  the 
form  of  government  of  the  United  States  or  of  a  state." 
To  be  guilty  under  subsections  (1)  and  (2),  the  offense 
must  be  committed  with  the  "political  purpose  of  affect- 
ing the  political  or  territorial  structure  of  the  government." 
Working  Papers  at  430. 

(3)  This  section  distinguishes  for  purposes  of  grading 
between  (a)  those  who  lead,  organize,  or  contribute  sub- 
stantially to  an  armed  insurrection,  and  (b)  those  who 
are  mere  participants.  Leaders  would  be  subject  to  Class 
A  felony  treatment  and  participants  subject  to  Class  B 
felony  treatment.  Class  A  felony  treatment  is  extended 
to  those  who  lead  or  organize  any  "part  of  such  insurrec- 
tion involving  100  persons  or  more."  In  order  to  clarify 
that  this  provision  applies  only  to  leaders  or  organizers 
of  groups  of  100  or  more,  and  not  to  leaders  of  "any 
part" — no  matter  how  small — of  a  100-man  insurrection, 
subsection  1103(2)  should  be  amended  to  read  as  follows: 

A  person  is  guilty  of  a  Class  A  felony  if,  with  intent  to 
overthrow,  supplant  or  change  the  form  of  the  government 
of  the  United  States  or  of  a  state,  he 

(a)  directs  or  leads  an  armed  insurrection, 

(b)  organizes  or  provides  a  substantial  portion  of  the  re- 
sources of  an  armed  insurrection  which  is  in  progress  or 
is  impending,  or 

(c)  performs  the  acts  described  in  subparagraphs  (a)  or 
(b)    as  to  any  group   of   100   or  more   participants  in   the 

insurrection. 

(4)  Armed  insurrection  against  a  state  government 
would  also  be  made  a  federal  crime  in  order  to  make  the 
offense    of    insurrection    co-extensive    with   the    advocacy 
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and  abetting  provisions  of  the  Smith  Act  (18  U.S.C. 
§  2385)  which  is  carried  forward  into  proposed  subsection 
1103(3). 

These  subsections  would  omit  much  of  the  language  in 
18  U.S.C.  §  2384  that  prohibits  opposition  to  the  authority 
of  the  United  States  by  force,  the  hindrance  of  any  law  of 
the  United  States  by  force,  or  the  seizure  of  any  property 
of  the  United  States  by  force.  These  offenses  have  been 
transferred  to  parts  of  the  Code  dealing  with  governmental 
obstruction,  etc. 

Subsection  (3)  of  the  proposed  statute,  dealing  with  advo- 
cating armed  insurrection,  retains  the  essential  prohibition  of 
18  U.S.C.  §  2385  (the  Smith  Act),  but  deletes  certain  inoperative 
language  and  incorporates  the  judicially  expressed  constitutional 
requirement  of  a  "clear  and  present  danger"  test.  The  proposed 
statute  requires  a  "substantial  likelihood  that  the  advocacy  will 
imminently   produce"    a   violation   of    subsections    (1)    or    (2). 

Section  1104,  dealing  with  "para-military  activities",  is  de- 
signed to  outlaw  private  armies,  which,  except  for  the  unenforced 
registration  requirements  of  18  U.S.C.  §  2386,  are  not  prohibited 
under  existing  law.  Under  this  section  a  person  would  be  guilty 
of  an  offense  if  he  knowingly  engaged  in  or  intentionally  facili- 
tated the  acquisition,  caching,  use,  or  training  in  the  use  of 
weapons  "for  political  purposes"  by  or  on  behalf  of  an  association 
of  ten  or  more  persons.  The  statute  distinguishes  between  leaders 
of  100  or  more  persons  (Class  B  felony)  and  other  offenders 
(Class  C  felony). 

Since  the  phrase  "for  political  purposes"  is  not  defined  in 
the  proposed  statute,  there  may  be  wide  latitude  in  judicial 
interpretation.  It  may  not,  for  example,  reach  vigilante  groups, 
the  alleged  objective  of  which  is  "self-defense.  Therefore,  it 
is  our  recommendation  that  the  prohibition  should  be  extended 
to  include  activities  for  the  purpose  of  usurping  the  functions 
of  the  armed  forces  or  the  police,  patterned  after  the  English 
statute   set   forth   on   pp.   437-38   of   the   Working   Papers. 

Section  1105,  dealing  with  sabotage,  together  with  Sections 
1106  and  1107,  would  replace  18  U.S.C.  §  §  2151-2156  and  make 
several  changes : 

(1)  The  statute  is  primarily  concerned  with  "time  of  war" 
and  grades  the  offense  as  a  Class  A  felony  if  it  endangers  life 
or  the  success  of  a  combat  operation.  The  statute  also  makes 
peacetime    sabotage    of    defense    or    retaliation    systems    against 
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catastrophic  enemy  attack  a  Class  A  felony  if  the  sabotage  is 
carried  out  with  intent  "to  impair  the  military  effectiveness  of 
the   United    States." 

(2)  The  requirement  of  "intent  to  impair  the  military  ef- 
fectiveness of  the  United  States"  is  similar  to  existing  law. 
While  existing  law  comprehends  an  intent  to  injure  an  ally,  the 
proposed  statute  covers  injuries  to  allies  only  if  there  is  an 
intent  thereby  to  injure  the  United  States. 

(3)  The  statute  describes  the  kind  of  property  and  the  pro- 
hibited conduct  in  general  terms  rather  than  setting  forth  a 
long  list  of  property  (as  in  the  present  statutes)  subject  to 
sabotage  and  requires  the  property  to  be  of  "direct  military 
significance"  thereby  excluding  property  which,  though  owned 
by  the  military  establishment  is  of  a  non-military  character  (e.g., 
typewriters). 

(4)  While  section  1105  would  distinguish  between  "time 
of  war"  and  "peacetime",  it  eliminates  the  distinction  in  existing 
law  between  "war"  and  "national  emergencies".  This  statute, 
as  well  as  sections  1106  and  1107,  is  subject  to  the  same  criticism 
regarding  the  definition  of  "war"  as  that  set  forth  under  Section 
1101    (Treason). 

Section  1106,  dealing  with  "recklessly  impairing  military 
effectiveness",  is  similar  to  18  U.S.C.  §§  2153  and  2154  in  that 
it  does  not  require  a  specific  intent  to  harm  the  military  effort, 
but  the  section  is  more  explicit  in  that  it  requires  a  culpability 
greater  than  negligence.  18  U.S.C.  §  §  2153  and  2154  impose 
criminal  liability  on  a  person  who  acts  "with  reason  to  believe 
that  his  act  may  injure,  interfere  with,  or  obstruct  the  United 
States"  in  preparing  for  or  carrying  on  war  or  defense  activi- 
ties. Proposed  section  1106  would  impose  such  criminal  liability 
where  a  person  acts  with  "reckless  disregard  of  a  substantial 
risk  of  seriously  impairing  the  military  effectiveness  of  the 
United  States."  An  offense  under  section  1106  would  be  a  Class 
C  felony. 

Section  1107,  titled  "Intentionally  Impairing  Defense  Func- 
tions", is  designed  to  prohibit,  in  time  of  peace,  the  sabotage 
specified  in  subsections  1105(1)  (a)  through  (d).  The  damage 
caused  by  the  sabotage  must  be  in  excess  of  $5,000.  An  offense 
under   this    section   would   be    a    Class    C    felony. 

The  $5,000  minimum  in  this  section  is  not  a  sound  require- 
ment, in  the  view  of  this  Committee,  as  it  subjects  offenses  to 
an  arbitrary  minimum  when  the  conduct  engaged  in  is  essentially 
the   same. 
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A  defective  lock  mechanism  in  grenades,  for  instance,  might 
be  more  serious  than  an  imbalanced  wheel  alignment  in  a  line 
of  jeeps,  despite  the  fact  that  more  monetary  damage  might 
be  caused  by  the  latter.  But  the  intentional  defective  manu- 
facture of  the  grenades  (assuming  the  damage  to  be  under 
$5,000)  would  merely  constitute  a  criminal  mischief  under  section 
1705,  a  Class  B  misdemeanor,  punishable  by  a  maximum  prison 
sentence  of  30  days  an  da  maximum  fine  of  $500.  The  misconduct 
with  regard  to  the  jeeps,  on  the  other  hand,  would  be  punishable 
under  the  felony  provisions  of  this  section.  We  recommend  that 
the  $5,000  limitation  not  be  included  in  section  1107. 

Existing  law,  found  in  50  U.S.C.  App,  §  462,  makes  any 
violation  of  the  Selective  Service  Act,  regardless  of  the  serious- 
ness of  the  offense  or  the  intent  of  the  actor,  subject  to  felony 
penalties.  Proposed  Section  1108  is  aimed  at  those  who  fail  to 
register,  or  fail  or  refuse  to  be  inducted  in  the  armed  forces, 
with  the  intent  to  avoid  service  obligations.  The  section  classifies 
major  violations  as  Class  C  felonies  but  properly  removes  trivial 
violations,  e.g.,  not  reporting  a  marriage  or  the  birth  of  a  child 
or  change  in  physical  condition,  etc.,  from  the  felony  category, 
leaving  these  as  regulatory  offenses. 

The  offense  is  stated  to  continue  as  long  as  the  actor  is  under 
a  duty  to  register,  in  order  to  overcome  the  holding  in  Toussie 
V.  United  States,  397  U.S.  112  (1970),  to  the  effect  that  the 
statute  of  limitations  begins  to  run  when  the  defendant  reaches 
his  18th  birthday,  thus  barring  prosecution  when  the  accused  is 
23   years   old.     We   approve   of   this   change. 

Section  1109,  dealing  with  obstruction  of  recruiting  or  in- 
duction into  armed  forces  covers  both  obstruction  of  recruiting 
services  (the  present  18  U.S.C.  §  2388)  and  solicitation  of  another 
to  violate  Section  1108  in  time  of  war,  an  offense  not  covered 
by  existing  law. 

The  penalty  for  either  violation  under  this  section  is  a  Class 
C  felony  (seven  years/$5,000).  While  this  represents  a  signifi- 
cant decrease  from  the  present  20-year  maximum  authorized 
under  §  2388,  supra,  the  section,  on  the  other  hand,  increases 
the  penalty  which  would  otherwise  apply  under  the  general  pro- 
vision covering  obstruction  of  governmental  functions  (proposed 
section  1301)  or  the  general  solicitation  section  (1003);  each 
of  the  latter  provisions  calls  for  Class  A  misdemeanor  treatment. 

The  Committee  supports  the  treatment  of  obstruction  of  re- 
cruiting as  a  Class  C  felony  but  it  recommends  that  the  solicita- 
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tion  offense  be  treated  as  a  Class  A  misdemeanor.  Subsection 
1003(4),  as  proposed,  provides  that  "criminal  solicitation  is  an 
offense  of  the  class  next  below  that  of  the  crime  solicited."  This 
Committee  proposes  reducing  the  penalties  under  Section  1003(4) 
somewhat,  so  that  solicitation  of  all  except  Class  A  felonies  would 
be  a  Class  A  misdemeanor.  The  Committee  can  find  no  reason 
why  this  solicitation  should  be  treated  more  severely  than  solici- 
tation  of   any  other  crime. 

The  solicitation  provisions  raise  the  free  speech  issues  men- 
tioned in  the  discussion  of  Section  1003,  snpra.  Solicitation  to 
commit  a  specific  offense,  in  the  Committee's  view,  should  be 
directed  to  a  more  defined  group  than,  for  example,  the  broad 
group  of  persons  which  is,  or  will  be,  required  to  carry  a  draft 
card.  Hortatory  and  inflammatory  rhetoric  to  the  public  at  large 
is  protected  by  the  First  Amendment  unless  a  "clear  and  present 
danger"   is   present.      See   Working   Papers   at  447. 

The  proposed  Section  1110,  which  deals  with  causing  mutiny 
or  insubordination  in,  or  the  impairment  of  the  morale  of,  the 
armed  forces  is  essentially  the  same  as  18  U.S.C.  §  §  2387  and 
2388.  The  grading  of  the  proposed  section,  however,  is  more 
discriminating.  Under  existing  law,  a  distinction  is  made  be- 
tween war  and  peacetime  activities.  Under  the  proposed  statute, 
consideration  is  given  to  the  degree  of  the  offense,  e.g.,  whether 
the  offense  causes  mutiny  or  insubordination  of  ten  or  more 
persons  and  whether  it   relates  to  a  combat  operation. 

Proposed  Section  1111,  which  deals  with  the  making  of  false 
statements  or  reports  which  are  designed  to  adversely  affect  the 
military  operations  of  the  United  States,  is  a  transposition  of 
18  U.S.C.  §  2388;  but  the  new  section  narrows  the  proscribed 
false  statements  to  those  of  fact  rather  than  those  of  mere 
political  opinion.  Further,  the  statements  of  fact  must  affect  the 
"strategy  or  tactics  of  the  armed  forces."  18  U.S.C.  §  2388 
does  not  contain  such  a  limitation.  Like  section  1110,  the  offense 
is  made  a  Class  B  or  C  felony,  depending  on  the  existence  of 
aggravated    circumstances. 

Proposed  Section  1112  defines  the  offense  of  espionage  in  the 
same  manner  as  existing  law,  18  U.S.C.  §  §  793-798,  but  includes 
revelation  both  of  restricted  data  under  the  Atomic  Energy  Act 
and  of  intelligence  and  communications  matters,  now  covered 
by  42  U.S.C.  §  2274  and  18  U.S.C.  §  §  798  and  952.  The  offense 
is  defined  as  (1)  the  revealing  of  national  security  information 
to  a  foreign  power  in  time  of  war  or  peace  with  the  intent  that 
the   information   be   used   to   the   prejudice   of   the   United   States 
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and  (2)  the  collection,  recordation,  etc.  of  national  security  in- 
formation with  the  intent  that  it  be  communicated  to  the  enemy. 
The  offense  is  graded  as  Class  A  felony  if  the  United  States  is 
at  war  or  if  the  information  revealed  concerns  defense  or  re- 
taliation systems  or  installations.  Attempted  espionage  and  a 
conspiracy  to  commit  espionage  are  graded  at  the  same  level  as 
the   completed    offense. 

Section  1113,  entitled  "Mishandling  National  Security  In- 
formation", deals  with  the  revealing  of  national  security  inform- 
ation to  unauthorized  persons,  the  failure  to  deliver  the  same  to 
a  public  servant  of  the  United  States  on  demand  therefor,  as 
well  as  the  failure  of  the  public  servant  to  report  an  unauthor- 
ized removal,  loss,  etc. ;  the  offense  is  substantially  the  same  as 
existing  law  found  in  18  U.S.C.  §  793(c),  (d)  and  (e).  It  is 
designed  to  cover  situations  where  there  is  a  danger  that  national 
security  information  will  fall  into  unauthorized  hands  or  where 
the  actor  acts  in  reckless  disregard  of  potential  injury  to  the 
national  security  of  the  United  States  but  where  the  intent  of 
section  1112,  the  espionage  statute,  is  not  present.  A  violation 
would  be  a  Class  C  felony. 

Section  1114  is  substantially  the  same  as  the  present  law, 
18  U.S.C.  §  798,  and  is  directed  at  unauthorized  disclosures  of 
classified  communications  information  (codes,  ciphers,  crypto- 
graphies systems  and  intelligence  surveillance  activities),  one  of 
several  categories  of  "national  security  information",  cf.  sections 
1112  and  1113.  Under  this  section  there  need  be  neither  intent 
to  injure  the  United  States  (section  1112)  nor  reckless  disregard 
of  potential  injury  to  the  United  States  (section  1113).  This 
offense  would  be  graded  as  a  Class  C  felony. 

Section  1115  is  substantially  similar  to  existing  law  found 
in  50  U.S.C.  §  783(b)  and  prohibits  communication  of  classified 
information  by  a  public  servant  to  a  foreign  government  or  to 
a  communist  organization.  An  offense  under  this  section  is  a 
Class  C  felony.  The  sole  change  is  the  extension  of  the  scope  of 
the  statute  to  former  as  well  as  present  public  servants. 

Both  the  Comment  and  the  Working  Papers  (at  454)  indicate 
that  the  statute  would  prohibit  only  "intentional"  communications. 
The  proposed  statute,  however,  is  deficient  in  not  mandating 
such  a  requirement  and  we  recommend  that  it  be   included. 

Proposed  Section  1118  is  similar  to  current  law  (18  U.S.C. 
§  792),  which  prohibits  the  harboring  or  concealing  of  those  who 
have    committed    or    are    about    to    commit    espionage.      The    pro- 
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posed  statute  would  extend  present  law,  however,  so  as  to  prohibit 
the  harboring  and  concealing  of  traitors,  saboteurs,  and  assassins 
of  the  President  and  Vice  President.  The  offense  would  be  a 
Class   C  felony. 

50  U.S.C.  §  851  mandates  registration  with  the  Attorney 
General  by  persons  trained  in  foreign  espionage.  Proposed  Sec- 
tion 1122  would  make  the  failure  to  register,  or  the  making 
of  a  false  statement  in  the  registration  statement,  a  Class 
C  felony  and  would  replace  50  U.S.C.  §  855  which  provides  for 
a  similar  penalty  for  a  violation  of  §  851.  Section  1122  is  speci- 
fically included  in  the  proposed  Code  in  order  to  retain  felony 
status  for  such  a  violation.  Absent  the  explicit  coverage  of  this 
section,  the  making  of  such  a  false  statement  would  merely  be 
a  Class  A  misdemeanor  under  proposed  section  1352,  which  deals 
with  falsity  of  statements  in  governmental  matters  generally. 


CHAPTER    12.     FOREIGN    RELATIONS,    IMMIGRATION 
AND   NATIONALITY 

Sections  1201  through  1206,  relating  to  foreign  relations 
offenses,  do  not  represent  any  drastic  changes  in  existing  law  as 
to  what  should  be  prohibited  in  the  foreign  relations  area  and 
when  criminal  sanctions  should  be  employed  to  enforce  a  pro- 
hibition. The  principal  changes  relate  to  penalties,  modernization 
of  language,  repeal  of  obsolete  provisions  and  transfer  of  certain 
less  serious  offenses  to  Title  22  (Foreign  Relations  and  Inter- 
course), as  well  as  the  addition  to  the  proposed  Criminal  Code 
of  felonies  now  located  in  other  titles  (such  as  those  relating 
to  foreign  agent  registration).  Because  of  the  less  drastic  nature 
of  the  proposed  changes,  and  because  these  sanctions  relate  to 
an  area  of  special  foreign  relations  expertise  and  appear  to  have 
considerably  less  impact  on  the  conduct  of  ordinary  individuals 
than  other  provisions  of  the  proposed  Criminal  Code,  this  Com- 
mittee has  given  them  somewhat  less  intensive  review.  Our 
comments   on   individual   sections   follow. 

Section  1201,  which  is  a  modernized  version  of  18  U.S.C. 
§  960,  is  designed  to  prohibit  individuals  from  assisting,  organ- 
izing, and  carrying  out  military  expeditions  (including  air  attacks) 
in  or  from  the  territory  of  the  United  States.  It  seeks  to  dis- 
tinguish acts  performed  within  the  United  States  from  those 
performed  without,  except  that  it  includes  organizational  activity 
—  wherever  conducted  —  related  to  a  military  expedition  as- 
sembled in  the  United   States.     This  distinction   is  important  be- 
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cause,  under  principles  of  neutrality  and  international  law,  a 
nation  may  allow  its  nationals  (or  other  individuals)  to  leave 
the  country  to  join  an  insurgent  group,  see  statement  of  Attorney 
General  Kennedy  quoted  in  Working  Papers,  p.  489,  n.  15  ("Work- 
ing Papers"),  but  must  prohibit  the  use  of  its  territory  as  a 
base  for  hostile  military  expeditions  against  another  nation  with 
which  it  is  at  peace,  see  Working  Papers  at  p.  485,  n.  14. 

The  offense  under  section  1201  is  a  Class  C  felony  resulting, 
upon  conviction,  in  a  term  of  imprisonment  of  no  more  than 
seven  years  or  a  fine  of  $5,000,  or  both.  The  current  penalty 
under  18  U.S.C.  §  960  is  three  years  imprisonment  or  a  fine  of 
$3,000,  or  both. 

The  Working  Papers  (at  p.  487)  state  that  the  prohibition 
against  launching  an  "air  attack  from  the  United  States  against 
a  friendly  power  (section  1201(1)  (a))  ...  is  intended  to 
cover  missiles,  aircraft,  and  poisonous  substances  launched  or  trans- 
mitted through  the  air  from  the  United  States."  We  recommend 
that  this  definition,  which  goes  somewhat  beyond  common  under- 
standing of  "air  attack",  be  included  in  the  statute  itself. 

The  only  troublesome  question  we  perceive  is  raised  by  the 
definition  of  "friendly  power"  in  section  1201(2)  (a).  A  "friendly 
power"  is  defined  as  a  "foreign  government  ...  or  faction 
engaged  in  armed  hostilities",  with  which  the  United  States  is 
"at  peace".  The  question  is  essentially  the  same  as  that  raised 
in  the  discussion  of  the  meaning  of  "war"  under  section  1101 
(Treason).  If  "peace"  is  taken  to  mean  the  obverse  of  "war", 
it  is  not  entirely  clear,  for  instance,  whether  an  expedition  un- 
dertaken against  the  Viet  Cong  would  be  permitted  or  prohibited, 
since  it  is  not  clear  whether  the  United  States  is  "at  war"  with 
the  Viet  Cong  in  the  absence  of  a  declaration  of  war.  Cf.  Massa- 
chusetts V.  Laird,  40  U.S.L.W.  2253  (1st  Cir.  October  21,  1971) 
(holding  that  prolonged  undeclared  hostilities  without  a  declara- 
tion of  war  by  Congress  do  not  offend  the  Constitution  because 
there  have  been  continuous  appropriations  for  the  war  by 
Congress). 

Section  1202,  titled  "conspiracy  to  commit  offenses  against  a 
Friendly  Nation,"  is  designed  to  replace  18  U.S.C.  §  956  (Con- 
spiracy to  Injure  Property  of  Foreign  Government)  and  that  por- 
tion of  18  U.S.C.  §  960  which  prohibits  military  "enterprises" 
(as  opposed  to  military  "expeditions")  launched  from  United 
States  territory  against  friendly  nations.  Unlike  18  U.S.C.  §  956, 
the  new  section  is  not  limited  to  property  violations.  It  also 
adds   specific   coverage   of   intelligence   activities   and   the   murder 
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of  foreign  officials,  both  of  which  are  described  in  the  Working 
Papers  as  having  been  included  in  the  general  term  "enterprise" 
now  used  in  18  U.S.C.  §  960.  These  clarifications  seem  desirable 
in  view  of  the  increasing  resort  to  violence  directed  towards 
embassy  officials  and  the  continuously  delicate  nature  of  defense 
information.  As  is  the  case  with  section  1201,  the  maximum 
penalties  would  be  increased  from  three  years'  imprisonment  and 
a  $3,000  fine  to  seven  years'  imprisonment  and  a  $5,000  fine. 

Whereas  18  U.S.C.  §  956  expressly  applies  only  to  conspira- 
cies within  the  United  States,  this  requirement  is  omitted  from 
section    1202,   which   applies   if 

"a  person  .  .  .  agrees  with  another  to  engage  in  conduct 
hostile  to  a  friendly  nation  within  the  territory  of  any  foreign 
nation  and  if  a  party  to  the  agreement  engages  in  conduct 
within  the  United  States  constituting  a  substantial  step 
toward  effecting  the  objective  of  the  agreement." 

On  the  other  hand,  the  Working  Papers  state: 

"Proposed  section  1202  prohibits  conspiracy  in  the  United 
States  to  engage  in  'specified  conduct  hostile  to  a  friendly 
nation'  with  which  the  United  States  is  at  peace.  .  .  .  "  (at 
488)    (emphasis  added). 

and  seem  to  suggest  (at  489)  that  at  least  the  person  prosecuted 
must  have  been  in  the  United  States  when  the  agreement  was 
made.  We  suggest  that  this  intention  be  made  clear  by  amend- 
ing the   initial  language  of  section   1202  to  read  as  follows: 

"A  person  is  guilty  of  a  Class  C  misdemeanor  if,  within  the 
United  States,  he  agrees  with  another  to  engage  in  conduct 
hostile  to  a  friendly  nation  within  the  territory  of  any  foreign 
nation  and  ....'* 

Subsection  (a)  relates  to  intelligence  gathering  against  a 
"friendly  nation  while  such  nation  is  engaged  in  international 
war".  This  raises  problems  with  respect  to  the  definition  of 
"war"  and  "peace"  similar  to  those  discussed  in  the  previous 
section.  Would  someone  who  gathered  information  about  the  de- 
fense installations  of  the  Republic  of  Korea  with  intent  to  expose 
them  to  the  Democratic  Republic  of  Vietnam  be  covered  by  the 
subsection?  Would  the  existence  of  international  war  depend 
on  a  Korean  declaration  of  war?  An  American  declaration 
of   War? 

Section  1203,  dealing  with  recruiting  for  and  enlistment  in 
foreign  armed  forces  is  a  restatement  and  combination  of  18 
U.S.C.  §  958  and  §  959(a),  and  prohibits  the  designated  conduct 
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if  it  takes  place  within  the  United  States.  Certain  exceptions 
now  contained  in  18  U.S.C.  §§  959(b)  and  (c)  (such  as  recruit- 
ment by  citizens  of  war-time  allies  of  the  United  States)  are 
proposed  to  be  transferred  to  Title  22,  but  sub-section  (2)  of 
section  1203  would  provide  an  affirmative  defense  for  conduct 
authorized   by   any   such   other   statute 

Section  1203  would  lower  the  present  penalty  of  three  years' 
imprisonment  or  a  $1,000  fine,  or  both,  contained  in  18  U.S.C. 
§  §  958  and  959  to  a  Class  A  misdemeanor  (one  year's  imprison- 
ment or  a  $1,000  fine,  or  both).  This  seems  appropriate,  for  the 
next  higher  penalty  level  provided  in  the  proposed  Criminal  Code 
(Class  C  felony  —  seven  years  or  $5,000,  or  both)  would  be  ex- 
cessive in  view  of  the  fact  that  neither  existing  law  nor  sections 
1201  or  1203  prohibit  a  person  from  leaving  the  United  States 
with  the  intention  of  joining  a  foreign  army  abroad. 

Section  1204  is  designed  to  limit  felony  treatment  of  viola- 
tions of  certain  statutes  and  regulations  governing  international 
transactions  to  demonstrably  serious  situations.  The  statutes 
covered  are : 

"(a)  12  U.S.C.  §95a  or  50  U.S.C.  App.  §5(b)  (relating  to 
embargo  on  gold  bullion  and  regulation  of  foreign-owned  prop- 
erty) ; 

(b)  22  U.S.C.  §  447(c)  (relating  to  financial  and  arms 
transactions  with  belligerents) ; 

(c)  22  U.S.C.  §287c(b)  (relating  to  support  of  United 
Nations  Security  Council  resolutions) ; 

(d)  50  U.S.C.  App.  §3(a)  (relating  to  unlicensed  trading 
with  the  enemy) ; 

(e)  50  U.S.C.  App.  §  2405(b)  (relating  to  exports  to  com- 
munist-dominated nations  under  Export  Control  Act)." 

Under  existing  law,  any  willful  violation  of  these  statutes  or 
regulations  adopted  thereunder  can  result  in  prison  sentences  of 
five  or  even  ten  years  and  very  heavy  fines. 

The  Comment  to  section  1204  and  the  related  portions  of  the 
Working  Papers  take  the  view  that  these  statutes  essentially 
deal  with  the 

"normally    legitimate    conduct    of    exporting    goods,    services, 
money  or  credit.  ..." 

and  that,   contrary   to   the   policy  of  the  proposed   Code,   they 

"indiscriminately  provide  serious  felony  penalties  for  virtually 

any  violation,  including  the  most  trivial." 
In  order  to  prevent  examples  of  the  kind  cited  by  the  drafts- 
men (a  ten-year  prison  term  for  failure  by  an  exporter  to  a 
U.N.-quarantined  nation  to  make  appropriate  presentation  of  an 
"original"  license  with  the  required  notations  thereon  "in  ink"), 
section    1204   would   limit   felony    treatment   to   violations    of   the 
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listed  statutes, 

"...  with  intent  to  conceal  a  transaction  from  a  government 
agency  authorized  to  administer  the  statute  or  with  knowl- 
edge that  his  unlawful  conduct  substantially  obstructs,  impairs 
or  perverts  the  administration  of  the  statute  or  any  govern- 
ment function." 

Penalties  would  be  limited  to  those  provided  for  Class  C  felonies. 

While  the  intent  of  the  draftsmen  to  limit  felony  treatment 
only  to  the  most  serious  violations  of  the  many  regulatory  pro- 
visions covered  by  the  listed  statutes  is  laudable,  and  one  with 
which  we  agree,  it  is  unclear  to  us  whether  the  new  section  is 
designed  to  preempt  the  penalty  consequences  of  the  existing 
statutes,  or  only  to  supplement  them.  The  existing  statutes 
are  proposed  to  be  kept  in  their  present  titles,  with  their  penalty 
provisions  being  reduced  to  misdemeanors  or  to  regulatory  of- 
fenses under  proposed  section  1006.  Yet  the  Working  Papers 
suggest  that  section  1204  "imposes  no  limits  on  the  fines  which 
m.ay  be  imposed  under  the  provisions  of  other  titles."  Without 
a  much  clearer  tabulation  than  is  now  contained  in  the  Working 
Papers  of  the  precise  changes  which  are  intended  to  be  effected 
in  the  statutes  listed  in  section  1204,  it  is  virtually  impossible 
to   evaluate  the   impact   of  the   section. 

Section  1206  deals  with  the  failure  of  foreign  agents  to 
register.  Present  requirements  regarding  the  registration  of 
foreign  agents  are  found  in  22  U.S.C.  §§  611-21  (requiring 
registration  with  the  Attorney  General  by  agents  of  foreign 
"principals")  and  18  U.S.C  §  951  (requiring  prior  notification 
to  the  Secretary  of  State  by  agents  of  foreign  "governments"). 
These  overlapping  sections  provide,  respectively,  maximum  penal- 
ties of  five  and  ten  years'  imprisonment  for  mere  failure  to 
register  or  notify. 

The  Working  Papers  propose  that  the  existing  sections  be 
consolidated  in  Title  22  and  that  mere  failure  to  register  with 
or  notify  the  authorities  result  in  not  more  than  Class  B  mis- 
demeanor treatment.  In  accordance  with  the  general  grading 
principles  in  the  proposed  Criminal  Code,  felonious  conduct  would 
require  more.  Accordingly,  section  1206  would  require  "surrep- 
titiously engaging"  in  the  activities  for  which  registration  is  re- 
quired or  an  attempt  to  conceal  that  one  is  a  foreign  agent.  The 
penalty  would  be  that  for  Class  C  felonies,  which  is  more  closely 
comparable  with  the  present  five-year  maximum  applicable  to  22 
U.S.C.  §  §  611-21  than  to  the  ten-year  sentence  provided  in  18 
U  S.C.  §  951.  This  seems  appropriate  for,  as  noted  in  the  Work- 
ing  Papers    (at   498)    and   the   authority   cited   therein,   the    ten- 
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year  prison  term  presently  authorized  in  18  U.S.C.  §  951  — 
when  the  proof  falls  far  short  of  that  required  for  espionage  — 
cannot  be  rationally  justified  and  has  little  relation  to  the  serious- 
ness of  the  conduct  with  which  the  statute  on  is  face  purports 
to  deal. 

Sections  1221  through  1229  deal  with  immigration,  naturaliza- 
tion and  passports.  As  in  the  case  of  the  provisions  relating  to 
foreign  relations,  these  sections  do  not  represent  a  fundamental 
substantive  departure  in  policy.  The  principal  changes  are  in  the 
area  of  grading  of  offenses,  transferring  to  other  titles  lesser 
offenses  which  are  regarded  by  the  draftsmen  as  regulatory,  and 
eliminating  as  duplicative  existing  offenses  which  are  covered  else- 
where in  the  general  sections  governing  such  things  as  bribery 
and  forgery. 

In  general,  the  Committee  approves  the  effort  to  distinguish 
between  less  serious  offenses,  which  are  treated  as  Class  A  mis- 
demeanors, and  those  more  serious,  which  are  treated  as  Class  C 
felonies.  Thus,  for  example,  section  1221  (Unlawful  Entry  Into 
the  United  States)  combines  the  offenses  now  defined  in  8  U.S.C 
§  1325  (unlawful  entry)  and  8  U.S.C.  §  1326  (reentry  after  de- 
portation). Grading,  however,  is  changed  so  that  felony  treatment 
obtains  only  if  entry  is  accomplished  by  the  use  of  false  documents 
or  if  reentry  occurs  after  previous  arrest  and  deportation  for 
conviction  of  a  felony  involving  moral  turpitude.  All  other  offenses 
are  given  Class  A  misdemeanor  treatment  on  the  theory  that, 
when  combined  with  available  administrative  remedies  such  as 
deportation,  any  stronger  criminal  sanction  would  be  inappropriate. 
This  result  seems  sound.  The  present  penalty  of  a  maximum  of 
two  years'  imprisonment  for  any  reentry  after  deportation  seems 
excessive  and  unnecessary  in  view  of  the  fact  that  sentences  are 
almost  invariably  suspended  and  the  violator  again  deported. 

Similarly,  section  1222  (Unlawfully  Bringing  Aliens  Into  the 
United  States)  covers  a  crime  presently  made  a  felony  under  8 
U  S.C.  §1324(1),  but  distinguishes  between  ordinary  offenses, 
which  are  treated  as  Class  A  misdemeanors,  and  those  where 
aliens  are  smuggled  into  the  country  for  pecuniary  gain  or  where 
the  alien  intends  (with  the  knowledge  of  the  smuggler)  to  com- 
mit a  felony  in  the  United  States   (Class  C  felonies). 

As  was  the  case  in  the  draftsmen's  treatment  of  section  1204 
(International  Transactions),  the  intention  to  transfer  less  serious 
provisions  to  other  titles,  and  to  reduce  penalties,  is  stated  as  a 
principle  in  the  Working  Papers  but  is  not  described  with  enough 
particularity  to  make  detailed  analysis  or  comment  possible. 
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CHAPTER  13.     INTEGRITY  AND  EFFECTIVENESS 
OF  GOVERNMENT  OPERATIONS 

Chapter  13  deals  generally  with  the  area  of  obstruction  of 
justice  and  crimes  which  undermine  the  integrity  of  government 
operations.  We  believe  that  certain  provisions  of  the  Chapter  are 
troublesome  in  their  present  form. 

The  proposed  code  attempts  to  specify  each  type  of  conduct 
that  could  interfere  with  government  operations  and  to  provide 
an  appropriate  penalty  for  such  conduct.  In  taking  this  approach 
the  draftsmen  have  eliminated  the  existing  catchall  provision  of 
18  U.S.C.  §  1503  which  prohibits  in  general  terms  any  corrupt 
attempt  to  obstruct  or  impede  justice.  A  majority  of  the  Com- 
mittee believes  that  it  is  a  mistake  to  eliminate  this  broad  pro- 
vision dealing  with  obstruction  of  justice  and  would  recommend 
that  such  a  provision  be  included  in  the  proposed  code 

Section  1303(1)  (c)  makes  it  a  crime  for  anyone  to  conceal, 
alter,  mutilate  or  destroy  any  document  or  thing,  regardless  of  its 
admissibility  in  evidence  if  the  person  acts  with  an  intent  to 
hinder  law-enforcement.  This  provision  broadens  tremendously  the 
responsibility  of  citizens  to  preserve  and  make  available  to  law 
enforcement  officials  evidence  of  a  crime  (Working  Papers,  p.  531). 
Such  a  provision,  in  our  view,  raises  a  serious  question  of  policy 
as  to  the  extent  to  which  the  criminal  law  should  place  a  burden 
on  individuals  to  preserve  and  make  available  information  to  the 
police. 

To  use  an  extreme  example:  The  statute  as  written  would 
make  it  a  crime  for  a  mother  to  destroy  a  letter  accusing  her 
son  of  use  and  possession  of  marijuana,  even  though  the  child 
has  not  been  the  subject  of  an  investigation  and  denies  the  charge. 
This  result  follows  from  the  facts  (1)  that  Section  1303  does  not 
require  that  there  be  any  charge  pending  or  under  investigation 
at  the  time  the  document  is  destroyed;  (2)  that  the  document 
need  not  be  admissible  in  evidence  and  (3)  a  good  faith  belief 
that  the  information  in  the  document  is  erroneous,  or  that  the 
charge  is  without  substance,  is  no  defense,  so  long  as  there  is 
some  basis  for  a  belief  that  an  investigation  might  eventually 
begin. 

While  the  above  example  is  extreme,  it  highlights  the  problem 
created  by  this  section.  Should  any  person  be  subject  to  criminal 
sanctions  if  he  destroys  any  document  relating  to  possible  in- 
volvement of  a  friend  or  relative  in  a  crime  when  that  document 
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has  not  been  subpoenaed  or  seized  pursuant  to  valid  process  (see 
§  1323 — Tampering  with  Physical  Evidence),  regardless  of  whether 
or  not  the  document  would  be  admissible  in  evidence,  and  without 
regard  to  his  belief  as  to  the  guilt  or  innocence  of  the  person 
involved  ? 

The  existing  code  treatment  of  "misprison  of  a  felony"  (see 
18  U.S.C.  §  4)  requires  "knowledge  of  the  actual  commission  of 
a  felony".  The  Committee  believes  that  the  proposed  new  section 
goes  too  far  in  broadening  substantially  the  circumstances  in  which 
citizens  could  be  criminally  punished  for  destroying  materials,  and 
in  including  situations  where  that  destruction  would  not  be  seri- 
ously culpable.  For  this  reason  the  Committee  recommends  that 
subsection  (c)  be  limited  to  the  concealment  or  destruction  of 
evidence  of  a  crime  by  a  person  who  acts  with  reason  to  believe 
that  a  crime  has  been  committed. 

Under  Section  1305  bail  jumping  is  at  most  a  Class  C  felony. 
This  Committee  believes  that  bail  jumping  should  be  a  felony  in 
the  same  degree  as  the  crime  on  which  the  defendant  is  being 
held.  In  many  cases  defendants  who  jump  bail  and  remain  at 
large  for  a  substantial  period  cannot  be  tried  on  the  underlying 
offense  because  of  loss  of  witnesses  or  other  evidence.  This  is 
particularly  true  in  major  criminal  conspiracies,  i.e.,  presumably 
those  involving  organized  crime.  In  such  a  situation  it  seems  appro- 
priate that  the  defendant  who  jumps  bail  should  be  liable  for  the 
same  punishment  as  if  he  had  been  brought  to  trial  on  the  under- 
lying charge.  To  avoid  a  possible  abuse  of  this  sentencing  pro- 
vision where  the  defendant  is  also  convicted  on  the  underlying 
charge,  the  statute  should  provide  that  in  such  a  situation  the 
sentence  on  the  underlying  charge  and  the  bail  jumping  charge 
may  not  exceed  the  maximum  penalty  on  the  underlying  charge 
plus  the  sentence  that  could  be  imposed  under  proposed  Section 
1305.  In  addition,  some  protection  should  be  provided  for  the 
defendant  who  only  absented  himself  for  a  brief  period  and  then 
appears  voluntarily  The  Committee  also  believes  that  a  require- 
ment that  the  failure  to  appear  be  intentional  should  be  added 
to  the  proposed  statute. 

To  implement  this  recommendation  we  suggest  amending  sub- 
section (1)  by  adding  the  word  "intentionally"  before  "fails  to 
appear"  and  redrafting  subsection.  (2)  of  Section  1305  as  follows: 

(2)  (a)  The  offense  shall  be  of  the  same  class  of  felony 
or  misdemeanor  as  the  highest  grade  of  offense  with 
which  the  party  was  charged  at  the  time  he  was  released, 
provided,  however,  that  if  the  actor  voluntarily  appears 
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within  30  days  of  the  date  on  which  he  failed  to  appear, 
the  offense  is  a  Class  C  felony. 

(b)  In  the  eevnt  that  a  person  who  is  convicted  of 
having  violated  this  provision  is  also  convicted  of  an 
offense  with  which  he  was  charged  at  the  time  he  was 
released,  then  the  total  sentence  to  which  he  may  be  sub- 
jected for  both  offenses  may  not  exceed  the  total  of  the 
sentence  that  could  be  imposed  for  the  offense  with  which 
he  was  charged  at  the  time  he  was  released  plus  the 
sentence  prescribed  for  a  Class  A  misdemeanor,  or,  if  the 
actor  was  released  in  connection  with  a  charge  of  felony 
or  while  awaiting  sentence  or  pending  appeal  or  certiorari 
after  conviction  of  any  crime,  then  plus  the  sentence  pre- 
scribed for  a  Class  C  felony. 

Section  1307  raises  the  question  whether  criminal  sanctions 
should  be  applied  to  a  public  servant  who  "negligently  or  reck- 
lessly permits  a  person  to  escape."  This  Committee  opposes,  in 
general,  the  imposition  of  criminal  sanctions  on  nonwillful  con- 
duct, and,  therefore,  recommends  deletion  of  this  section. 

Section  1323  makes  it  a  crime  to  conceal  or  destroy  any 
document  or  thing  with  an  intent  to  impair  its  availability  in  any 
"official  proceeding"  if  the  actor  knows  or  believes  an  official  pro- 
ceeding is  pending  or  about  to  be  instituted  and  that  some  type 
of  process  is  about  to  be  issued.  This  section  broadens  existing 
law  in  that  it  prohibits  the  destruction  of  documents  or  physical 
evidence  in  civil  or  administrative  proceedings  prior  to  the  time 
that  process  is  actually  issued.  Some  members  of  the  Committee 
are  of  the  view  that  criminal  sanctions  should  not  be  applied  to 
those  who  destroy  documents  to  prevent  their  use  in  a  civil  matter, 
so  long  as  there  is  no  outstanding  order  requiring  the  production 
of  that  document  or  thing.  Others  in  the  Committee  believe  that 
the  section  as  drafted  serves  a  useful  purpose  in  prohibiting  the 
destruction  of  physical  evidence  where  the  actor  knows  that  process 
requiring  the  production  of  that  evidence  is  about  to  be  issued. 
The  Committee  is  in  general  agreement  that  the  tampering  with 
evidence  in  any  criminal  proceeding  should  be  a  Class  C  felony, 
without  regard  to  the  degree  of  the  crime  which  is  the  subject  of 
the  proceeding  or  the  actor's  success  in  obstructing  the  proceeding. 

Section  1325  raises  a  question  as  to  the  advisability  of  a 
statute  prohibiting  picketing  on  a  courthouse  ground.  While  the 
desirability  of  protecting  court  procedures  from  outside  influence 
has  been  recognized  as  sufficient  to  overcome  any  First  Amend- 
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ment  objections  to  such  a  statute,  recent  experience  in  the  Southern 
District  of  New  York  indicates  that  it  is  not  necessary  to  prohibit 
picketing  outside  the  courthouse  to  protect  the  integrity  of  the 
judicial  process.  In  recent  years  there  have  been  several  instances 
in  which  demonstrations  have  been  conducted  in  the  street  outside 
the  courthouse  to  protest  some  particular  proceeding.  In  no 
instance  have  the  demonstrators  been  prosecuted,  except  for  phys- 
ical obstruction,  and  there  have  been  no  reports  of  any  serious 
disruption  of  the  judicial  process  from  such  demonstrations.  We 
would  therefore  suggest  the  deletion  of  the  provision  barring 
demonstrations  on  the  courthouse  grounds. 

Section  1344(2)  makes  reckless  hindering  of  an  official  pro- 
ceeding an  offense.  Here  again  our  opposition  to  the  concept  of 
applying  criminal  sanctions  broadly  to  nonwillful  behavior  sug- 
gests that  this  provision  should  be  eliminated. 

As  drafted,  Section  1349  requires  the  United  States  Attorney 
to  institute  contempt  proceedings  on  the  recommendation  of  the 
court.  While  the  instances  in  which  a  United  States  Attorney 
will  resist  a  recommendation  from  the  Court  are  rare,  the  Com- 
mittee believes  that  the  traditional  prosecutorial  discretion  should 
be  retained.  The  Committee  therefore  rcommends  that  the  last 
sentence  of  subsection  (1)  be  deleted. 


CHAPTER  U.    INTERNAL  REVENUE  AND 
CUSTOMS  OFFENSES 

Chapter  14  of  the  proposed  Code,  entitled  "Internal  Revenue 
and  Customs  Offenses,"  deals  with  three  broad  areas: 

(1)  tax   evasion   and   failure   to   file   a   tax   return    [Sections 
1401  &  1402]; 

(2)  moonshining    and    other    trafficking    in    taxable    objects 
[Sections   1403-1405];   and 

(3)  smuggling   [Section   1411]. 

Section  1401(1)  would  replace  26  U.S.C.  §7201  as  the  catchall 
provision  for  prosecuting  tax  evasion.  Its  subsections  specify 
types  of  conduct  which,  if  done  "with  intent  to  evade  any  tax"  or 
the  payment  thereof,  constitute  tax  evasion. 

Subsection  (a),  which  probably  would  be  the  provision  most 
frequently  used,  proscribes  the  filing  of  a  tax  return  which  is 
false  as  to  a  material  matter.  The  most  notable  change  from 
present  law,  which  speaks  of  tax  evasion  in  terms  of  an  attempt, 
is  to  remove  a  currently  recognized   "mistake   of  fact"   defense. 
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Under  the  Code,  liability  can  be  established  even  absent  proof  of 
an  actual  tax  deficiency.  Compare  Sansone  V.  United  States,  380 
U.S.  343,  351  (1965).  The  present  provision  which  penalizes  false 
statements  in  filings  without  regard  to  whether  there  was  an  in- 
tent to  evade  any  tax  (26  U.S.C.  §7206)  would  be  deleted  from 
the  tax  offenses  and  covered  instead  by  the  general  false  statement 
prohibitions  of  Code  Section  1352. 

Subsection  (e)  punishes  as  a  felony  the  knowing  failure  to 
file  a  return  when  due,  with  intent  to  evade  a  tax.  There  are 
arguments  for  the  view  that,  even  with  intent  to  evade,  non-filing 
should  not  be  treated  with  the  same  severity  as  other  forms  of  tax 
evasion.  Non-filing  by  itself  is  an  equivocal  act,  and  those  bent 
on  tax  evasion  are  more  likely  to  falsify  a  return  than  not  to  file 
one  at  all.  See  Working  Papers  at  751-752.  However,  almost  all 
such  arguments  can  be  countered  by  enforcing  the  requirement 
that  the  failure  to  file  be  with  intent  to  evade.  Cf.  United  States 
V.  Squires,  440  F.2d  859  (2d  Cir.  1971).  If  one  has  "a  firm  belief 
unaccompanied  by  substantial  doubt"  (Code  §302(l)(b))  that  he 
should  file  a  return  but  nonetheless  fails  to  do  so  "with  intent  to 
evade"  a  tax,  there  is  scant  justification,  from  either  a  moral  or  a 
revenue  viewpoint,  for  treating  this  offense  as  less  grave  than  that 
of  the  person  who  files  a  false  return. 

Section  1401(1)  (e)  also  must  be  considered  in  relation  to  Sec- 
tion 1402(a),  a  simplified  version  of  26  U.S.C.  §  7203,  which  makes 
a  misdemeanant  of  anyone  who  "knowingly  fails  to  file  a  tax  re- 
turn when  due,"  regardless  of  the  quantum  of  the  ultimate  tax 
deficiency.    The  consultant  states: 

In  the  context  of  failure  to  file  a  return,  one  would  "know- 
ingly" fail  to  file  his  return  if  (a)  he  was  legally  obligated 
to  file  the  return,  and  (b)  he  knew  he  was  so  obligated  or  at 
least  held  a  firm  belief  that  he  was  obligated,  and  (c)  he 
nonetheless  decided  not  to  file. 

(Working  Papers  at  755;  see  U.S.  V.  Plait,  435  F.2d  789, 
793-794  (2d  Cir.  1970);  U.S.  V.  Matosky,  421  F.2d  410,  413 
(7th  Cir.),  cert,  denied,  398  U.S.  904   (1970).) 

Section  1401(1)  (e)  differs  from  this  misdemeanor  offense  only  in 
that  the  former  adds  the  phrase  "with  intent  to  evade  any  tax." 
United  States  V.  Schipani,  362  F.2d  825,  831  (2d  Cir.),  cert,  denied, 
385  U.S.  934  (1966)  ;  United  States  V.  Fahey,  411  F.2d  1213,  1214 
(9th  Cir.),  cert,  denied,  396  U.S.  957  (1970). 

The  Code  (Section  1401(2))  would  introduce  a  new  grading 
system  for  penalizing  tax  evasion  under  which  the  statutory 
maxima  depend  upon  the  amount  of  the  tax  deficiency:   if  it  is 
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more  than  $25,000,  there  is  a  Class  B  felony;  if  more  than  $500, 
there  is  a  Class  C  felony;  if  less  than  $500,  there  is  a  Class  A 
misdemeanor.  (See  Code  §3201(1)  on  "authorized  terms  of  im- 
prisonment.") The  misdemeanor  provision  is  entirely  new. 

Present  law  treats  all  tax  evasion  as  subject  to  the  same 
penalty — not  more  than  five  years  or  ten  thousand  dollars,  or  both. 
26  U.S.C.  §  7201.  Case  law  has  developed  a  requirement  that  the 
tax  deficiency  be  "substantial"  before  one  may  be  criminally  con- 
victed. See  Carvaday  V.  United  States,  354  F.2d  849  (8th  Cir. 
1966).  The  Committee  believes  that  this  should  continue  to  be 
the  law.  Adding  a  misdemeanor  where  the  deficiency  is  below  $500 
would  worsen  an  already  bad  situation,  previously  described  by 
the  consultant  on  Chapter  14: 

Millions  of  taxpayers  are  ar^ably  guilty  of  attempting  to 
evade  tax,  and  most  of  them  are  arguably  innocent  too  .  .  . 
As  the  law  stands,  almost  anyone  with  income  above  the 
subsistence  level  is  a  potential  criminal  defendant.  Duke, 
Prosecutions  for  Attempts  to  Evade  Income  Tax:  A  Discordant 
View  of  a  Procedural  Hybrid,  76  Yale  L.J.  1,  6   (1966). 

The  Committee  also  believes  that  Class  B  felony  treatment  is  too 
severe  for  a  single  count  of  tax  evasion.  Rather,  the  present  law 
should  be  continued  *  and  all  tax  evasion  treated  as  a  Class  C 
felony. 

The  present  law  contained  in  Title  26,  Chapter  51,  Subchapter 
J  (§§  5601  et  seq.)  deals  with  moonshining  and  contains  literally 
dozens  of  criminal  prohibitions  to  deal  with  this  second  largest 
area  of  tax  enforcement  problems.  Code  Section  1403(1)  goes  to 
the  opposite  extreme  and  introduces  the  single  concept  of  un- 
lawful "trafficking"  in  taxable  objects,  a  term  which  is  very  broadly 
defined  in  Section  1409(g).  It  is  an  offense  knowingly  to  traffic 
in  a  taxable  object  in  violation  of  any  federal  statute  or  regula- 
tion. If  the  taxable  object  is  distilled  alcohol,  the  offense  is  a 
Class  C  felony;  if  anything  else — e.g.,  cigarettes  or  beer — it  is  a 


*  The  penalty  provisions  of  the  Code  as  presently  phrased  raise 
many  questions  of  proof.  For  example,  they  do  not  answer  the 
question  whether  proof  of  knowledge  of  the  amount  of  the  ultimate 
tax  deficiency  is  a  prerequisite  to  conviction  for  a  higher  grade  of 
offense.  See  Working  Papers  at  752-753.  Suppose,  to  use  an  overly 
simple  example,  that  a  taxpayer  intended  to  reduce  his  tax  bill  illegally 
by  $50,000  by  not  reporting  certain  income,  but  also  forgot  to  deduct 
$40,000  which  could  properly  have  been  offset:  is  that  a  Class  B  or  a 
Class  C  felony?  Or  suppose  that  by  falsely  listing  two  dependents  a 
taxpayer  sought  to  pare  his  taxes  by  $300,  unaware  that  his  real 
saving  was  more  than  $500:  is  this  a  Class  B  felony  or  a  Class  A 
misdemeanor?     See  Working  Papers  at  757  &  n.25. 
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Class  A  misdemeanor.  The  trafficker  is  distinguished  from  the 
casual  consumer  who  possesses  distilled  spirits  with  knowledge 
that  the  appropriate  taxes  have  not  been  paid.  Under  Section 
1401,  the  latter  is  a  Class  B  misdemeanant,  whereas  Title  26 
presently  treats  him  as  a  felon.  26  U.S.C.  §§  5601(a)  (11) 
5604(a). 

Section  1405,  which  creates  certain  presumptions,  raises  dif- 
ficult questions.  The  scheme  is  as  follows:*  First,  possession 
of  liquor  which  does  not  bear  the  appropriate  tax  stamps  creates 
a  presumption  that  one  is  guilty  of  either  unlawful  possession 
(§1404),  if  the  quantity  possessed  is  less  than  five  gallons,  or  of 
unlawful  trafficking  (§1403),  if  the  amount  is  more  than  five 
gallons.  §1405(1),  (3).  Secondly,  presence  at  a  still  gives  rise 
to  a  presumption  that  one  is  trafficking  in  distilled  spirits  and, 
unless  the  necessary  signs  or  permits  were  displayed,  that  one 
knew  of  the  illegality  of  this  action.  §1405(2).  Furthermore, 
possession  anywhere  of  mash,  wort  or  wash  creates  a  presumption 
of  unlawful  trafficking.  (The  latter  presumptions  were  upheld  as 
constitutional  in  United  States  V.  Gainey,  380  U.S.  63  (1965).) 

Under  the  Code,  the  creation  of  a  presumption  has  two  effects : 
proof  of  the  primary  fact  is  sufficient  to  allow  the  jury  to  find 
the  fact  presumed;  and  the  court  instructs  the  jury  that  "the 
law  regards  the  facts  giving  rise  to  the  presumption  as  strong  evi- 
dence of  the  fact  presumed."  §103(4).**  Thus,  Section  1405 
creates  more  than  just  the  sort  of  "permissive  inference"  which 
has  been  upheld  when  found  to  be  based  on  a  rational  connection. 
See  United  States  V.  Turner,  396  U.S.  398,  407  (1969)  ;  United 
States  V.  Gainey,  380  U.S.  63,  70  (1965).  It  not  only  makes  the 
inference  a  permissible  one,  but  it  also  puts  the  court  in  the 
position  of  saying  that  the  law  agrees  with  those  who  would  draw 
the  inference. 

Presumptions  are  devices  intended  to  facilitate  prosecution. 
They  must  be  scrutinized  to  determine  whether  the  government 
truly  needs  them  in  a  particular  area  and,  if  so,  whether  using 
them  involves  too  great  a  shift  in  the  prosecutional  balance  of 
advantage  at  the  expense  of  possibly  innocent  defendants.  See 
Due   Process,   Self-incrimination,   and   Statutory   Presumptions   In 


*  The    following   discussion    treats    only    distilled    spirits,    although 

Section  1405  covers  all  "taxable  objects"  as  defined  in  Section  1409  (e:). 

**See  our  criticism  of  Section  103(4)   at  pp.  8-9,  supra.     If  Section 

103(4)  were  modified  as  we  there  suggest,  the  presumptions  considered 

here  would  be  less  troublesome,  but  still  objectionable. 
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The  Wake  of  Leary  and  Turner,  61  J.  Crim.  L.C.  &  P.S.  367,  376 
(1970). 

Consider,  for  example,  the  impact  of  the  presumptions  in 
Chapter  14  on  a  man  in  possession  of  two  closed  cases  of  un- 
stamped quart  bottles  of  whiskey  found  behind  his  living  room 
bar.  The  Code  presumes  that  he  is  a  knowing  trafficker  in  dis- 
tilled spirits.  No  legislative  fact-finding  shores  up  this  presump- 
tion. The  rational  connection  between  possession  and  trafficking 
need  not,  as  a  constitutional  matter,  be  proven  beyond  a  reasonable 
doubt  like  any  other  fact;  it  suffices  that  trafficking  "more  likely 
than  not"  follows  from  possession.  See  Leary  V.  United  States, 
395  U.S.  6,  36  (1969)  ;  see  Note,  The  Unconstitutionality  of  Statu- 
tory Criminal  Presumptions,  22  Stan.  L.  Rev.  341  (1970).  The 
fact  that  possession,  without  more,  makes  out  a  prima  facie  case 
for  the  government  and  the  fact  that  the  court  will  then  charge 
the  jury  that  possession  is  "strong  evidence"  of  guilt  both  put 
powerful  pressure  on  the  accused  to  forego  his  privilege  against 
self-incrimination.  See,  generally.  Comment,  Statutory  Criminal 
Presumptions;  Reconciling  the  Practical  With  the  Sacrosanct, 
18  U.C.L.A.  L.  Rev.  157  (1970). 

On  the  other  hand,  moonshining  is  undoubtedly  a  serious  en- 
forcement problem  for  the  Treasury  Department.  Despite  this, 
one  may  legitimately  query  whether,  from  a  broader  perspective, 
the  problem  is  of  such  magnitude  and  importance  as  to  warrant  the 
extensive  short-cutting  of  normal  proof  requirements  which  Sec- 
tion 1405  entails.  To  look  at  it  somewhat  differently,  if  the  prob- 
lem is  indeed  one  of  such  grave  proportions  that  the  government 
does  need  all  this  extraordinary  ammunition,  the  least  that  should 
be  demanded  as  a  matter  of  due  process  are  legislative  findings  of 
fact  to  support  the  rationality  of  the  several  presumptions. 
Cf.  id.  at  183-186.  At  minimum,  Congress  should  make  apparent 
why  it  believes  it  likelier  than  not  that  a  person  who  possesses 
one-fifth  of  nontaxpaid  whiskey  knows  of  the  prior  illegality,  or 
that  a  person  who  possesses  more  than  five  gallons  of  nontaxpaid 
liquor  intends  to  traffic  in  it.  Neither  of  these  presumptions 
appears  in  present  law. 

Section  1411(1)  substantially  simplifies  the  pattern  of  customs 
offenses  now  set  out  in  Chapter  27  of  Title  18,  §§  541  et.  seq. 
It  defines  a  single  offense  of  smuggling.  Specific  intent — i.e-, 
knowledge  of  the  relevant  Customs  regulation — is  not  an  element 
of  the  offense.  Similarly,  there  is  no  requirement,  as  under  present 
law  (18  U.S.C.  §545),  of  proof  of  "intent  to  defraud"  the 
government. 
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Paragraph  (a)  of  Section  1411(1)  states  that  a  person  is 
guilty  of  unlawful  smuggling  if  he  "knowingly  evades  examination 
by  the  government  of  an  object  [whether  dutiable  or  not,  see  §  1411 
(3)(b)]  being  introduced"  into  this  country.  This  provision,  the 
Committee  believes,  is  too  broad  and  should  be  deleted.  The 
other,  more  specific  subsections  of  §  1411  (1)  are  sufficiently  wide- 
ranging  to  cover  all  conduct  involving  smuggling  which  should,  in 
our  view,  be  made  criminal. 

Subsection  (2),  the  grading  provision,  must  be  read  in  con- 
junction with  Subsection  (4),  the  valuation  provision.  Present 
law  treats  all  smuggling  as  punishable  by  up  to  five  years  in  prison. 
The  grading  provisions  of  the  Code,  according  to  the  Comment  to 
Section  1411,  seek  "to  draw  the  line  roughly  between  professionals 
and  amateurs,  profiteers  and  users,  big  cheats  and  little  cheats." 
Smuggling  is  a  Class  A  misdemeanor.  However,  it  may  become 
a  Class  C  felony,  punishable  by  up  to  seven  years  in  prison,  if 
any  one  of  four  circumstances  is  present:  (1)  the  value  of  the 
object  exceeds  $500;  (2)  the  duty  which  would  have  been  due 
exceeds  $100;  (3)  the  object  was  brought  in  for  use  in  a  business; 
or  (4),  the  actor  knows  that  introduction  of  the  object  is  pro- 
hibited because  it  may  cause  damage  to  person  or  property.  Sub- 
section (4)  states  that  an  object  is  to  be  given  "its  highest  value, 
determined  by  any  reasonable  standard."  The  value  of  the  object 
which  would  be  used  for  purposes  of  fixing  the  amount  of  duty 
owing  is  deemed  irrelevant.  Furthermore,  if  more  than  one  object 
is  unlawfully  introduced,  value  may  be  cumulated  for  purposes  of 
determining  the  grade  of  the  offense. 

The  lines  drawn,  it  is  submitted,  are  not  compatible  with  the 
avowed  aim  of  the  grading  scheme.  For  example,  the  reason  for 
a  flat  "business"  distinction  is  nowhere  evident.  A  more  sensible 
distinction  might  be  between  items  introduced  for  personal  con- 
sumption as  opposed  to  commercial  trafficking.  Bringing  in  ten 
'$50  cameras,  it  is  sensed,  is  a  different  matter  from  bringing  in 
one  $500  camera.  The  dollar  values  set  ($500  object,  or  $100  duty 
due),  especially  in  light  of  the  manner  in  which  they  are  to  be 
computed,  are  extremely  low  if,  as  claimed,  the  purpose  is  to  dis- 
tinguish between  professional  and  amateur  Customs  violators.  A 
single  strand  of  pearls  or  a  watch,  after  all,  may  sell  at  retail 
for  more  than  $500.  The  only  other  desirable  distinction  is  the 
one  already  present  in  Section  1411(2)  (d),  which  raises  the 
gravity  of  the  offense  where  a  harmful  or  deleterious  object  is 
smuggled  into  the  country. 
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Although  the  aim  of  the  revised  grading  provision  for  smug- 
gling is  a  desirable  one,  the  Committee  believes  that  as  presently 
phrased  Section  1411(2)  is  both  arbitrary  and  unmanageable. 
Unless  the  distinctions  in  gravity  are  improved  in  concept  and 
phrasing,  the  Committee  favors  continuing  to  treat  all  smuggling 
as  a  felony  offense  with  a  single  range  of  penalties. 


CHAPTER  15.     CIVIL  RIGHTS   AND   ELECTIONS 

Chapter  15  of  the  Code,  entitled  "Civil  Rights  and  Elections," 
is  something  of  a  catchall  for  statutes  directed  against  the  abuse 
of  civil  and  political  rights.  Much  of  it  restates  what  is  found 
in  a  miscellany  of  statutes,  and  creates  no  particular  problems. 
On  the  other  hand,  the  sections  concerning  the  protection  of  civil 
rights,  most  of  which  are  based  on  the  Civil  Rights  Act  of  1968, 
present  certain  difficult  problems. 

Most  of  the  offenses  listed  in  Chapter  15  are  Class  A  mis- 
demeanors, for  which  the  maximum  term  of  imprisonment  is  one 
year,  e.g.,  Section  3201(1)  (d).  Certain  offenses,  however,  are 
Class  C  felonies,  for  which  the  maximum  term  of  imprisonment 
is  seven  years,  e.g.,  Section  3201(1)  (c)  It  is  often  not  clear 
why  a  particular  offense  should  be  made  a  Class  A  misdemeanor 
rather  than  a  Class  C  felony,  and  vice  versa. 

Under  the  so-called  "piggyback"  jurisdiction  section.  Section 
201(b),  there  is  federal  jurisdiction  over  crimes  defined  in  the 
Code  which  are  committed  in  the  course  of  committing  certain 
other  crimes  defined  in  the  Code.  Thus,  under  Section  1502(a) 
a  person  is  guilty  of  only  a  Class  A  misdemeanor  if,  under  color 
of  law,  he  intentionally  deprives  another  of  any  constitutionally 
protected  rights;  but  if,  in  the  course  of  doing  so,  he  murders 
the  other,  he  may  be  tried  under  Section  1601  for  murder,  which 
is  a  Class  A  felony,  with  a  maximum  term  of  imprisonment  of 
30  years.  Section  3201(1)  (a),  or  life,  Section  3601. 

Sections  1531  through  1535  and  Sections  1561  through  1564 
present  no  particular  problems,  and  these  sections  will  not  be 
discussed. 

Section  1541  is  intended  to  ban  foreign  interference  in  domestic 
elections,  and  makes  it  a  Class  C  felony  for  an  agent  of  a  foreign 
principal  to  contribute  or  promise  to  contribute  money  to  an  elec- 
tion or  political  convention.  It  is  also  a  Class  C  felony  to  accept 
such   a  contribution.     This   section    is   of   questionable   value.      It 
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would  seem  that  any  foreign  principal  wishing  to  influence  an 
American  election  could  do  it  so  subtly  as  not  to  violate  this 
section.  Registration  and  disclosure  requirements  might  be  a 
better  way  of  handling  the  problem  If  this  section  is  retained, 
the  offense  does  not  warrant  classification  as  a  Class  C  felony, 
when  so  many  more  significant  offenses  in  the  chapter  are  classi- 
fied as  Class  A  misdemeanors.  If  retained,  it  should  be  reduced 
to  a  Class  A  misdemeanor. 

Section  1551  makes  it  a  Class  A  misdemeanor  to  use  force 
to  interfere  with  peaceful  picketing  by  employees  during  a  labor 
dispute  or  the  exercise  of  their  rights  of  collective  bargaining. 
Sction  1551(2)  limits  the  reach  of  this  provision  to  federal  enclaves 
and  to  situations  involving  the  movement  of  persons  across  state 
lines.  The  Comment  raises  the  question  whether  the  section  should 
be  extended  to  violent  disruption  of  any  exercise  of  First  Amend- 
ment rights.  The  Committee  makes  no  recommendation  in  that 
regard. 

Section  1561(1)  makes  it  a  Class  C  felony  to  intercept  any 
wire  or  oral  communication  by  use  of  any  device,  or  to  disclose 
the  contents  of  an  intercepted  communication.  Section  1561(2) 
sets  up  certain  defenses,  such  as  authorization  by  court  order  or 
consent  of  one  of  the  parties  to  the  communication.  In  some 
ways  this  section  is  of  less  interest  than  it  might  be.  The  serious 
problems  are  whether  the  federal  government  has  an  unlimited 
right  to  tap  wires  and  what  use  the  federal  government  may 
make  of  intercepted  communications,  and  these  problems  are  not 
treated  in  the  Code. 

The  draftsmen  of  the  code  were  authorized,  not  merely  to 
codify  existing  law,  but  to  improve  and  reform  it.  Final  Report 
of  the  National  Commission  on  Reform  of  Federal  Criminal  Laws 
xiii  (1971).  But  where  Congress  had  only  recently  enacted  cer- 
tain provisions  after  much  debate,  travail,  and  compromise,  the 
draftsmen  were  reluctant  to  alter  the  result  which  Congress  had 
reached.  Final  Report  161-2.  This  approach  explains  the  com- 
plexity of  Sections  1511  to  1516,  which  are  derived  from  pro- 
visions of  the  Civil  Rights  Act  of  1968.  These  provisions  are 
themselves  an  outgrowth  of  the  post-Civil  War  civil  rights  statutes, 
which  have  been  carried  forward  into  the  Code  as  Sections  1501 
and  1502.  Final  Report  155-6.  The  result  is  a  certain  lack  of 
logic  in  the  arrangement. 

Thus,  although  there  is  in  the  Code  a  general  conspiracy 
statute,  Section  1004,  which  makes  it  a  crime  for  a  person  to 
agree   with    another    to    engage    in    conduct    which    constitutes    a 
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crime,  Section  1501  deals  with  conspiratorial  action  to  injure  any 
citizen  in  the  free  exercise  of  any  federally-secured  right.  It 
would  be  more  logical  if  injuring  a  person  in  the  free  exercise  of 
a  federally-secured  right  w-ere  itself  made  a  crime;  then  a  con- 
spiracy for  that  purpose  would  be  included  in  the  general  con- 
spiracy statute. 

It  would  naturally  be  difficult  to  draft  a  statute  making  it 
an  offense  to  injure  a  person  in  the  free  exercise  of  a  federally- 
secured  right.  Some  of  these  difficulties  were  apparent  in  the 
proposed  First  Amendment  Freedoms  Act,  which  was  intended 
to  provide  a  civil  remedy  in  the  federal  courts  against  specified 
types  of  conduct  causing  interference  with  activities  involving  the 
exercise  of  constitutional  rights  of  religion,  speech,  press,  assembly 
or  petition.  The  difficulties  were  such  that  the  Committee  on 
Federal  Legislation  of  this  Association,  by  its  report  dated  Feb- 
ruary 17,  1971,  disapproved  the  proposed  act. 

In  the  circumstances,  we  do  not  stress  the  lack  of  logic  in 
the  arrangement  of  the  statutes.  Certain  points  may  neverthe- 
less be  made,  although  they  do  not  solve  the  problems. 

The  limitation  of  the  protection  of  Section  1501(a)  to  citizens 
is  too  narrow.  The  Constitution  protects  the  resident  alien  as 
well,  and,  to  the  extent  the  alien  has  the  same  rights  as  a  citizen, 
he  should  receive  the  same  protection. 

Section  1502,  dealing  with  deprivation  of  rights  under  color 
of  law,  follows  the  rule  of  Screws  V.  United  States,  325  U.S.  91 
(1945),  that  there  be  shown  a  specific  intent  to  deprive  the  victim 
of  his  federal  rights,  not  merely  to  beat  or  murder  him.  The 
Supreme  Court  imposed  this  requirement  to  avoid  constitutional 
problems,  but  it  is  an  unrealistic  one.  To  expect  a  showing  that 
a  Georgia  sheriff  or  an  Ohio  National  Guardsman  had  in  mind 
a  person's  federal  rights  and  had  the  specific  intent  to  violate 
them  is  to  expect  too  much.  The  law  could,  of  course,  as  it  so 
often  does,  impute  intent;  thus,  if  a  person  drives  his  automobile 
at  high  speed  into  a  crowd  of  people,  intending  to  do  so,  the  law 
could  easily  find  that  the  intention  to  commit  murder  existed; 
but  to  impute  intent  woulld  be  to  limit  the  rule  of  the  Screws  case 
by  interpretation,  whereas  it  would  be  better  to  determine  whether 
the  rule  should  be  followed  at  all. 

There  is  much  to  be  said  for  the  views  of  certain  draftsmen 
of  the  Code  (Final  Report,  p.  156),  that  Sections  1501  and  1502 
may  violate  standards  of  due  process  by  reason  of  indefiniteness  of 
language.     On  balance,  however,  we  think  the  language  of  these 
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Sections,   apart  from  the   suggestions  made   above,   should   be  re- 
tained as  it  is. 

The  oflFenses  set  forth  in  Sections  1501,  1502,  and  1511  to 
1514  are  all  made  Class  A  misdemeanors.  We  think  they  should 
be  made  Class  C  felonies,  and  this  regardless  of  the  applicability 
of  the  "piggyback"  provision.     See  supra. 

Sections  1511  to  1515  forbid  the  use  of  force  or  threats  of 
force  to  interfere  with  the  rights  listed  therein.  The  draftsmen 
included  in  each  of  these  sections  the  bracketed  phrase  "or  by 
economic  coercion",  which  was  favored  by  a  substantial  number 
of  them.  Final  R,eport,  pp.  157,  158.  Difficulties  of  enforcement  and 
fear  of  false  charges  led  to  a  decision  not  to  make  the  use  of 
economic  coercion  to  interfere  with  specified  rights  criminal.  We 
are  sympathetic  with  the  idea  of  preventing  the  use  of  economic 
coercion  as  a  means  of  violating  listed  rights,  see,  e.g.,  Federal 
Protection  of  Voting  Rights  against  Economic  Interference,  20 
Rutgers  L.  Rev.  696  (1966),  but  a  criminal  statute  like  the  one 
proposed  would,  in  our  view,  be  so  broad  and  create  so  many 
problems  that  we  agree  that  the  bracketed  phrase  should  not  be 
included. 

Sections  1511  to  1515  properly  do  not  limit  their  protection 
to  citizens. 

Section  1511  makes  it  a  Class  A  misdemeanor  to  interfere 
with  another  to  prevent  him  from  participating  in  any  way  in  an 
election,  obtaining  any  federal  benefit,  including  serving  as  a 
juror,  or  obtaining  federal  employment. 

Section  1512  makes  it  a  Class  A  misdemeanor  to  commit  a 
wide  variety  of  acts,  dealing  with  state  and  private  discrimination, 
by  reason  of  race,  color,  religion,  or  national  origin.  Section 
1512(d)  is  perhaps  the  best  known,  making  it  unlawful  to  dis- 
criminate in  places  of  public  accommodation.  Section  1512(g) 
protects  traveling  in  interstate  commerce,  and  the  draftsmen  raised 
the  question  whether  this  should  not  be  a  generally  protected 
right  under  Section  1511  rather  than  one  protected  only  in  cases 
of  racial  or  similar  discrimination.  The  draftsmen  decided  to 
follow  the  Congressional  resolution  of  the  issue.     Final  Report,  p.  160. 

Section  1513  makes  it  a  Class  A  misdemeanor  to  interfere 
with  another  who  has  been  affording  anyone  opportunity  or  pro- 
tection to  participate  in  any  of  the  benefits  set  out  in  Sections 
1511  and  1512. 

Section  1515  makes  it  a  Class  A  misdemeanor  to  interfere 
with  another's  lawful  free  speech  or  freedom  of  assembly  opposing 
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any  denial  of  the  opportunity  to  participate  in  any  of  the  benefits 
set  out  in  Sections  1511  and  1512.  This  section  is  unsatisfactory 
in  that  it  does  not  provide  for  general  protection  of  freedom  of 
speech  and  freedom  of  assembly.  It  is  also  unsatisfactory  in  that 
it  makes  the  lawful  conduct  of  the  person  being  protected  an 
element  of  the  offense.  A  trial  of  someone  who  interferes  with 
a  demonstration  could  thus  be  converted  into  a  trial  of  the  legality 
of  the  demonstration  itself.  The  draftsmen  apparently  did  not 
think  they  were  justified  in  going  beyond  the  judgment  of  Con- 
gress on  these  issues.  Final  Report  162.  In  the  circumstances, 
we  do  not  disagree. 

Section  1516  provides  that  no  prosecution  under  Sections  1511 
to  1515  shall  be  instituted  "unless  the  Attorney  General  certifies 
that  a  prosecution  by  the  United  States  is  in  the  public  interest 
and  necessary  to  secure  substantial  justice."  This  section  should 
be  deleted.  The  Attorney  General  should,  by  internal  administra- 
tive means,  be  able  to  keep  the  various  United  States  Attorneys 
from  prosecuting  cases  that  should  not  be  brought.  Indeed,  it 
may  be  more  likely  that  United  States  Attorneys  in  certain  sec- 
tions of  the  country  will  be  less  eager  than  they  should  be  to 
prosecute  for  violations  of  federally-assured  rights,  and  that  they 
may  have  to  be  spurred  on,  rather  than  that  they  will  have  to 
have  their  impetuosity  curbed.  Since  the  Attorney  General's  grant 
or  denial  of  certification  is  not  litigable,  Code  §  104,  an  Attorney 
General  who  was  not  sensitive  to  civil  rights  or  not  sensitive  to 
certain  of  them  could  effectively  keep  the  federal  criminal  law 
from  being  used  to  vindicate  these  rights. 

Section  1521  makes  it  a  Class  A  misdemeanor  for  a  federal 
officer  or  person  acting  under  color  of  federal  law  intentionally 
to  subject  another  to  unlawful  violence  or  detention  (subdivision 
a)  or  to  exceed  his  authority  in  making  an  arrest  or  a  search 
and  seizure  (subdivision  b).  This  section  does  not  apply  the  rule 
of  the  Screws  case  to  federal  officials;  it  would  thus  be  unnecessary 
to  prove  that  a  federal  officer  had  the  specific  intention  of  de- 
priving another  of  his  federal  rights.  We  think  that  subdivision 
b  is  too  broad  and  that  it  should  be  deleted.  The  law  of  arrest 
and  of  search  and  seizure  is  sufficiently  uncertain  to  make  it 
inadvisable  to  penalize  as  criminal  conduct  whose  precise  character 
may  not  be  determined  until  after  an  appeal  to  the  Supreme  Court. 
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CHAPTER  16.     OFFENSES  INVOLVING 
DANGER  TO  THE  PERSON 

We  commend  the  placement  in  one  chapter  of  all  crimes  in- 
volving injury  and  danger  to  the  person. 

Sections  1601  to  1603  deal  with  homicide.  We  oppose  the 
attempt  in  these  sections  to  create  different  degrees  of  homicide 
on  the  basis  of  supposed  distinctions  between  "extreme  indifference 
to  the  value  of  human  life"  (§  1601 — murder),  and  "recklessly" 
(§  1602 — manslaughter).  While  the  difference  between  negligent 
homicide  (§  1603)  and  either  of  the  other  two  degrees  is  both 
valid  and  comprehensible,  the  difference  between  "extreme  in- 
difference to  the  value  of  human  life"  and  "recklessly"  is  difficult 
for  lawyers  to  verbalize  and  will  be  impossible  for  layman  jurors 
to  comprehend;  the  fact  is  that  most  persons  would  consider  the 
terms  to  be  synonymous.  If  this  supposed  distinction  was  con- 
ceived because  of  the  "blurring  of  the  distinction  between  the 
terms  'deliberate  and  premeditated'  and  'intentional,' "  the  proposed 
code  would  only  be  substituting  a  new  blurred  distinction  for  an 
old  one. 

A  principal  reason  for  including  the  "extreme  indifference 
to  the  value  of  human  life"  language  in  Section  1601  is  appar- 
ently to  cover  the  "transferred  intent"  situation.  But  such  "trans- 
ferred intent"  murder,  i.e.,  the  killing  of  B  while  intending  to 
kill  A,  is  but  another  type  of  felony  murder — causing  a  death  in 
the  course  of  commission  of  the  crime  of  murder — which  should 
expressly  be  included  in  that  provision,  rather  than  by  reference 
to  an  "extreme  indifference"  standard. 

We  therefore  suggest  that  murder  (Section  1601)  be  limited 
to  intentional  or  knowing  killing  and  a  killing  during  the  com- 
mission of  a  felony,  and  that  Section  1602  cover  any  reckless 
causing  of  death  which  is  not  encompassed  within  Section  1601. 
Hence,  we  suggest  that  Sections  1601  and  1602  be  revised  to  read 
as  follows: 

§  1602.     Murder. 

A  person  is  guilty  of  murder,  a  Class  A  felony,  if  he: 

(a)  Intentionally  or  knowingly  causes  the  death  of  another 
human  being;  or 

(b)  acting  either  alone  or  with  one  or  more  other  persons, 
commits  or  attempts  to  commit  treason,  offenses  defined  in 
sections  1102  or  1103,  espionage,  sabotage,  murder,  robbery, 
burglary,  kidnapping,  felonious  restraint,  arson,  rape,  aggra- 
vated involuntary  sodomy,  or  escape  and,  in  the  course  of  and 
in  furtherance  of  such  crime  or  of  immediate  flight  therefrom, 
he,  or  another  participant,  if  there  be  any,  causes  the  death  of 
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a  person  other  than  one  of  the  participants;  except  that  in 
any  prosecution  under  this  paragraph  in  which  the  defendant 
was  not  the  only  participant  in  the  underlying  crime,  it  is 
an  affirmative  defense  that  the  defendant: 

(i)  did  not  commit  the  homicidal  act  or  in  any  way  solicit, 
command,  induce,  procure,  counsel  or  aid  the  commission 
thereof ;   and 

(ii)  was  not  armed  with  a  firearm,  destructive  device, 
dangerous  weapon  or  other  weapon  which  under  the  circum- 
stances indicated  a  readiness  to  inflict  serious  bodily  injury; 
and 

(iii)  reasonably  believed  that  no  other  participant  was  armed 
with  such  a  weapon;  and 

(iv)  reasonably  believed  that  no  other  participant  intended 
to  engage  in  conduct  likely  to  result  in  death  or  serious 
bodily  injury. 

§  1602.     Manslaughter. 

A  person  is  guilty  of  manslaughter,  a  Class  B  felony,  if  he: 

(a)  recklessly  causes  the  death  of  another  human  being 
under   circumstances  not  covered  by   section   1601 ;    or 

(b)  causes  the  death  of  another  human  being  under  circum- 
stances which  would  be  murder,  except  that  he  causes  the 
death  under  the  influence  of  extreme  emotional  disturbance  for 
which  there  is  reasonable  excuse.  The  reasonableness  of  the 
excuse  shall  be  determined  from  the  viewpoint  of  a  person  in 
his  situation  under  the  circumstances  as  he  believes  them  to  be. 
An  emotional  disturbance  is  not  excusable,  within  the  meaning 
of  this  paragraph,  if  it  is  occasioned  by  any  provocation,  event 
or  situation  for  which  the  offender  was  culpably  responsible. 

Section  1612,  the  provision  on  aggravated  assault,  categorizes 
all  "serious  bodily  injury"  assaults  as  Class  C  felonies.  This 
ignores  the  fact  that  the  intentional  infliction  of  a  crippling  or 
seriously  maiming  injury  may  be  as  serious  and  more  sadistic  than 
murder.  Ghoulish  examples  need  not  be  given  in  order  to  recog- 
nize that  a  higher  felony  degree  is  warranted  for  such  depraved 
acts.  We  therefore  suggest  that  Section  1612  provide  that  the 
intentional  infliction  of  a  permanently  crippling  or  seriously  maim- 
ing injury  by  one  who  intends  to  inflict  an  injury  of  that  kind 
shall  constitute  a  Class  B  felony. 

Section  1613  defines  as  the  offense  of  "reckless  endangerment" 
the  creation  of  "a  substantial  risk  of  serious  bodily  injury  or  death 
to  another."  It  would  make  the  oflfense  a  Class  C  felony  "if  the 
circumstances  manifest  [the  accused's]  extreme  indifference  to  the 
value  of  human  life."  Otherwise  it  would  be  a  Class  A  mis- 
demeanor. 

The  creation  of  a  "substantial  risk  of  serious  bodily  injury 
or  death"  would  appear,  by  definition,  to  involve  a  manifestation 
of  an  "extreme  indifference  to  the  value  of  human  life."     More- 
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over,  we  believe  it  vi^ould  be  practically  impossible  for  a  judge 
to  explain  to  a  jury,  and  for  a  jury  to  comprehend,  the  difference 
between  the  creation  of  a  "substantial  risk  of  serious  bodily  injury 
or  death  to  another"  which  involves  an  "extreme  indifference  to 
the  value  of  human  life"  and  one  which  does  not. 

We  therefore  disagree  with  any  provision  which  defines  the 
difference  between  a  Class  C  felony  and  a  Class  A  misdemeanor 
on  that  basis.  We  suggest  that  the  crime  of  reckless  endanger- 
ment  be  categorized  exclusively  as  a  Class  A  misdemeanor. 

Section  1614  deals  with  the  offense  of  "terrorizing".  We 
believe  that  subsection  (a)  should  be  amended  to  make  clear  that, 
in  order  for  the  crime  to  be  committed,  the  crime  or  act  of  vio- 
lence must  be  dangerous  to  human  life.  As  presently  drafted, 
the  crime  or  act  of  violence  threatened  conceivably  might  not  be 
dangerous  to  human  life.  To  accomplish  this  clarification,  sub- 
section  (a)   should  read: 

"(a)     threatens    to    commit    any    act    or    crime    of    violence 
dangerous  to  human  life,  or" 

Section  1615  deals  with  threats  against  the  President  and 
successors  to  that  office.  The  Committee  disagrees  with  the  pro- 
posed section,  insofar  as  it  provides  that  the  Government  must 
prove  that  the  wrongdoer  made  a  threat  "under  any  circumstances 
in  which  the  threat  is  likely  to  be  taken  seriously  as  an  expression 
of  settled  purpose."  The  Committee,  however,  is  of  two  views 
as  to  how  the  section  should  read. 

A  substantial  portion  of  the  Committee  believes  that  sub- 
sections (a)  and  (b)  should  both  be  deleted,  thus  defining  the 
crime  as  any  threat  to  commit  any  crime  of  violence  against  the 
President,  et  al.  This  would  not  alter  the  effect  of  the  decision 
of  the  United  States  Supreme  Court  in  Watts  V.  United  States,  394 
U.S.  705  (1965)  which  prohibits  any  prosecution  unless  a  "real" 
threat  was  intended  and  not  just  "political  hyperbole."  That  hold- 
ing would  presumably  be  read  into  this  statute  to  define  what 
is  in  fact  a  "threat." 

There  are  two  reasons  why  this  group  in  the  Committee 
objects  to  the  inclusion  of  subparagraph  b,  which  provides  that 
a  threat  of  violence  against  the  President  et  at  is  not  a  crime 
unless  the  threat  is  likely  to  be  taken  seriously.  (And  if  sub- 
paragraph b  is  deleted,  there  is  no  reason  to  have  subparagraph 
a.)  First,  subparagraph  b  creates  difficulty  of  proof.  It  could 
perhaps  be  said  that  no  one  would  have  taken  Oswald  seriously 
if  he  had  announced  his  intention  in  advance.  Many  people  tend 
to  question  the  seriousness  of  a  verbalized  threat  until  it  has  been 
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acted  upon.  Second,  those  of  the  Committee  who  propose  deletion 
of  subparagraph  b  entirely  also  question  the  absolute  bar  against 
the  prosecution  of  allegedly  non-serious  threats,  which  they  believe 
should  be  left  to  the  prosecutor's  discretion  on  the  basis  of  the 
facts  involved.  They  feel  that  a  consistent  application  of  the 
proposed  statute  throughout  the  United  States  can  best  be  obtained 
by  providing  that  a  prosecution  under  this  section  may  not  be 
brought  wuthout  the  approval  of  the  Attorney  General,  his  deputy 
or  the  assistant  attorney  general  in  charge  of  criminal  prosecutions. 

A  substantial  part  of  the  Committee,  however,  feels  equally 
strongly  that  the  protection  of  political  advocacy  should  be  ex- 
pressly provided  for  in  the  statute.  Recognizing,  however,  the 
difficulties  of  proof  in  placing  the  burden  on  the  prosecutor  to 
establish  that  the  threatening  words  were  uttered  under  circum- 
stances in  which  the  threat  is  likely  to  be  taken  seriously,  this 
part  of  the  Committee  would  propose  that  the  section  instead 
provide  for  an  affirmative  defense  that  the  threat  was  not  an 
expression  of  settled  purpose  and,  under  the  circumstances,  was 
not  likely  to  be  taken  seriously. 

Section  1617  deals  with  "criminal  coercion."  We  propose  the 
deletion  of  the  affirmative  defense  in  paragraph  2  of  the  Section 
and  propose  instead  the  addition  of  the  subject  matter  of  that 
affirmative  defense  to  the  elements  of  the  crime  as  set  forth  in 
the  first  paragraph,  as  follows: 

(1)  Offense — a  person  is  guilty  of  a  Class  A  misdemeanor 
if,  with  intent  to  compel  another  to  engage  in  or  refrain  from 
conduct,  he,  (i)  corruptly  or  (ii)  for  personal  gain,  knowing 
he  is  not  lawfully  entitled  to  such  personal  gain,  threatens  to 

(a)  commit  any  crime; 

(b)  accuse  anyone  of  a  crime; 

(c)  expose  a  secret  or  publicize  an  asserted  fact,  whether 
true  or  false,  tending  to  subject  any  person,  living  or 
deceased,  to  hatred,  contempt  or  ridicule,  or  to  impair 
another's  credit  or  busness  repute;  or 

(d)  cause  a  public  servant  to  take  or  withhold  official  action. 

(2)  A  Governmental  employee  is  guilty  of  a  Class  C  felony 
if,  with  intent  to  compel  another  to  engage  in  or  refrain  from 
conduct,  he  threatens  to  take  or  withhold  action  as  such  public 
servant,  or  threatens  to  do  any  of  the  acts  specified  in  para- 
graph 1  hereof,  and  he  makes  such  threat  knowing  that  it  is 
not  made  in  furtherance  of  his  official  duties. 

The  reasons  for  our  suggested  changes  are  as  follows : 

1.     The  statute,  as  presently  drafted,  makes  criminal  various 

commendable  activity  unless  the  actor  meets  an  affirmative  burden 

of  establishing  the  bona  fides  of  his  activity.     This  could  have  a 

substantial  "chilling  effect"  on  legitimate  activities  of  individuals 
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which  are  helpful  and  necessary  in  deterring  crime  and  other  ac- 
tivity harmful  to  society,  as  for  example:  (a)  community  leaders 
who  threaten  to  publicize  a  company's  sale  of  large  quantities  of 
glassine  envelopes  likely  to  be  used  in  narcotics  distribution,  unless 
the  company  agrees  to  cease  such  sales;  (b)  a  consumer  who  alleges 
she  was  defrauded  and  threatens  to  complain  to  a  civic,  community, 
or  governmental  agency,  unless  restitution  is  made;  (c)  a  business- 
man who  threatens  to  complain  to  a  governmental  agency  con- 
cerning the  use  of  nominees  for  the  purchase  of  stock  of  his  cor- 
poration, unless  the  activity  ceases;  and  (d)  a  postal  inspector 
who  threatens  to  order  an  investigation  of  a  company  if  an  activity, 
about  which  complaints  have  been  received,  is  not  halted.  All  such 
potentially  beneficial  activity  would  be  less  likely  to  occur  in  view 
of  the  burden  placed  on  the  actor  to  prove  his  bona  fides. 

These  activities  should  not  be  made  prima  facie  criminal 
subject  to  an  uncertain  affirmative  defense.  Further,  the  statute 
as  presently  drafted,  would  afford  wrongdoers  the  weapon  of 
threatening  criminal  prosecution  against  those  attempting  to  stop 
their  wrongful  activity,  thus  converting  the  statute  into  a  shield 
to  be  used  by  such  wrongdoers. 

We  recognize  the  need  to  make  criminal  any  coercion  exercised 
corruptly  or  for  private  gain.  But  such  criminal  conduct  should 
be  clearly  distinguished  from  beneficial  activity  of  persons  who 
attempt  to  halt  injurious  activities  by  others.  Therefore,  the 
section  should  make  criminal  only  those  activities  done  corruptly 
or  for  private  unlawful  gain  or,  where  the  actor  is  a  governmental 
employee,  if  he  thereby  knowingly  utilizes  his  governmental  posi- 
tion not  in  furtherance  of  his  official  duties. 

2.  Where  the  coercion  is  committed  by  a  public  servant  utiliz- 
ing his  position  as  a  public  servant,  knowing  it  is  not  in  further- 
ance of  his  official  duties,  we  believe  that  a  higher  degree  than 
a  class  A  misdemeanor  should  be  applied.  For  example,  a  gov- 
ernment employee  who  obtains  knowledge  of  a  secret  fact,  only 
because  of  his  position  as  a  public  servant  and  threatens  to  expose 
that  fact  in  order  to  compel  another  to  engage  in  or  refrain  from 
conduct,  which  threat  is  knowingly  not  made  in  furtherance  of 
his  official  duties,  commits  a  more  heinous  crime  than  if  the  same 
act  was  done  by  a  private  citizen;  indeed,  it  is  important  to 
provide  as  strong  a  deterrent  as  possible  to  such  conduct  by  a 
government  employee.  In  fact,  it  is  hard  to  reconcile  labeling 
this  crime  by  a  government  official  as  a  class  A  misdemeanor  when, 
under  section  1371,  the  mere  disclosure  of  confidential  information 
without  the  element  of  coercion  is  also  made  a  class  A  mis- 
demeanor. 
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Proposed  Section  1635  deals  with  usurping  control  of  aircraft 
and  limits  the  crime  to  an  "aircraft  in  flight".  It  therefore 
appears  to  exclude  the  act  of  usurping  control  of  an  aircraft  while 
on  the  ground.  We  do  not  believe  this  limitation  to  be  logical. 
We  therefore  suggest  that  subsection  (1)  should  be  changed  to 
read  "a  person  is  guilty  of  a  Class  A  felony  if,  by  force  or  threat 
of  force,  he  usurps  control  of  an  aircraft  (a)  while  it  is  in  flight 
or  (b)  if  he  causes  it  to  be  put  into  flight. 

Section  1641  deals  with  the  offense  of  rape  and  provides, 
among  other  things,  that  a  male  who  has  sexual  intercourse  with 
a  female  not  his  wife  is  guilty  of  a  Class  A  felony  if  the  victim 
is  less  than  10  years  old.  The  Committee  agrees  with  the  drafts- 
men that  Class  A  felony  treatment  for  consensual  sexual  inter- 
course should  be  limited  to  cases  involving  children  under  the  age 
of  10.  The  Committee  is  split,  however,  as  to  whether  Section 
1641  should  be  amended,  as  proposed  by  some  Committee  mem- 
bers, to  provide  that  consensual  sexual  intercourse  with  a  person 
between  the  ages  of  10  and  14  should  be  a  Class  C  felony. 

Those  favoring  such  an  amendment  believe  that  10  years  is 
much  too  low  an  age  for  meaningful  consent  and  that  the  drafts- 
men are  misguided  in  relying  on  an  earlier  onset  of  puberty  as 
a  reason  for  not  treating  non-forceful  consensual  sexual  inter- 
course as  rape  when  the  victim  is  10  or  over.  They  argue  that 
there  is  no  necessary  relationship  between  physical  development, 
which  varies  from  individual  to  individual,  and  the  psychological 
ability  and  mental  maturity  necessary  to  a  meaningful  consent  to 
sexual  activity.  In  addition,  those  who  favor  the  10  to  14  year 
provision  believe  it  important  that  any  criminal  code  not  appear 
ludicrous  to  the  lay  public.  They  suggest  that  fixing  the  "age 
of  consent"  at  10 — which  although  done  in  the  context  of  estab- 
lishing severe  penalities  for  rape  may  nonetheless  be  viewed  as 
implicitly  expressing  the  opinion  that  a  10-year-old  has  suflficient 
maturity  to  consent — runs  so  counter  to  general  thinking  that  it 
would  appear  ludicrous  to  the  public. 

The  members  of  the  Committee  supporting  the  view  of  the 
draftsmen  that  consensual  intercourse  with  a  person  over  10  years 
old  should  not  be  criminal  emphasize  that  rape  accomplished  by  the 
use  of  force,  drugs  or  other  means  of  impairing  the  power  to  appre- 
ciate or  control  the  victim's  conduct  is  punishable,  in  any  event,  as  a 
Class  A  felony  under  subsections  (a)  and  (b)  of  Section  1641. 
They  point  out  that  the  participants  in  the  sexual  act  may  be 
close  to  the  same  age;  indeed,  the  female  "victim"  under  the 
suggested  amendment  may  be  older  than  the  male  "rapist".  They 
believe  that  to  punish  consensual  intercourse  between  such  young 
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people  as  a  crime  would  not  serve  a  useful  social  purpose.  Finally, 
these  members  note  that  where  the  male  is  more  than  five  years 
older  than  the  female  and  the  female  is  under  16,  he  can  be 
punished  for  "Corruption  of  Minors"  under  Section  1645  of  the 
Code.*  They  argue  that  this  provision  properly  protects  against 
the  sexual  subjugation  of  small  children  by  those  significantly 
more  mature. 

Section  1643  deals  with  aggravated  involuntary  sodomy;  the 
comment  above  to  Section  1641,  concerning  the  age  of  consent  to 
sexual  intercourse,  applies  equally  to  the  age  of  consent  to  deviate 
sexual  intercourse. 

Section  1645  defines  the  offense  of  "corruption  of  minors". 
A  majority  of  the  Committee  agrees  with  the  provision  as  drafted. 
Although  it  recognizes  that  any  age  differential  must  be  an  arbi- 
trary choice,  the  majority  believes  that  a  differential  substan- 
tially less  than  five  years — which,  for  instance,  might  criminally 
penalize  for  corruption  of  a  minor  a  young  man  of  18  or  19 
who  had  sexual  intercourse  with  a  consenting  girl  almost  16 — 
would  be  both  unwise  and  unrealistic.  A  minority  of  the  Com- 
mittee believes  that  the  five-year  arbitrary  difference  in  age 
between  the  actor  and  the  victim  necessary  to  invoke  the  Section 
is  too  large  a  difference.  They  believe,  to  take  another  example, 
that  a  13  year  old  and  a  17^/4  year  old  cannot  realistically  be 
considered  to  be  "generational  peers"  who  should  be  allowed  to 
engage  in  sexual  intercourse  without  federal  criminal  penalty. 
This  minority  believes  that  a  three  or  four  year  period  would  be 
more  in  line  with  reality. 

Section  1646  deals  with  sexual  abuse  of  wards.  We  recom- 
mend that  the  section  be  amended  to  provide  that  the  crime  is  a 
Class  C  felony  if  committed  by  someone  in  a  supervisory  or  dis- 
ciplinary official  authority  over  the  female,  and  that,  otherwise, 
it  is  a  Class  A  misdemeanor.  We  believe  that  the  crime,  when 
committed  by  someone  in  a  supervisory  or  disciplinary  official  au- 
thority over  the  other  person,  requires  greater  punishment  and 
more  deterrence. 

Section  1648  sets  out  certain  general  provisions  applicable  to 
Sections  1641  through  1647.  We  approve,  in  general,  of  the 
"prompt  complaint"  provision.  It  should,  however,  be  amended 
to  provide  that,  "where  the  alleged  victim  was  less  than  16  years 
of  age,  or  otherwise  incompetent  to  make  a  complaint,  the  com- 


*  A  Class  C  felony  unless  the  perpetrator  is  less  than  21,  in  which 
case  the  offense  is  a  Class  A  misdemeanor. 
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plaint  must  be  made  less  than  three  months  after  a  parent,  guard- 
ian, or  other  competent  person  specifically  interested  in  the  victim, 
other  than  the  alleged  offender,  or  any  person  closely  related  to 
the  alleged  offender,  learned  of  the  offense."  The  underlined  words 
should  be  added  to  permit  prosecution  after  the  three-month 
period,  if,  for  example,  a  father  commits  a  crime  on  his  daughter, 
and  the  mother  of  the  victim  promptly  learns  of  the  crime  but 
does  not  report  it  because  of  her  desire  to  protect  her  husband. 
The  addition  of  these  underlined  words  is  consistent  with  the 
purpose  of  the  section. 

We  agree  with  the  majority  of  the  commission  that  corrobora- 
tion should  not  be  required  in  sexual  crimes.  We  believe,  how- 
ever, that  the  comments  should  make  clear  that  a  jury  must  be 
instructed  to  scrutinize  carefully  the  testimony  of  any  victim  of 
a  sexual  offense. 

As  presently  drafted,  many  sections  of  the  chapter  limit  to 
the  male  participant  the  criminality  involved  in  sexual  activity. 
Thus,  for  example,  in  Section  1646,  the  crime  of  sexual  abuse  of 
a  ward,  by  sexual  intercourse,  is  a  crime  only  if  the  ward  was 
female.  The  same  is  true  in  Sections  1641,  1642  and  1645.  No 
reason  exists  why  the  crimes  described  in  those  Sections  should 
not  apply  where  the  victim  is  a  male,  especially  a  child,  and  the 
wrongdoer  is  a  female. 

We  recommend  that  Federal  jurisdiction  pursuant  to  sub- 
section (e)  of  Section  201  be  added  to  Sections  1609,  1611  and 
1634.  Where  the  means  of  causing  bodily  harm  are  sent  through 
the  mails  or  in  interstate  commerce  (e.g.,  explosives),  Federal 
jurisdiction  is  warranted.  The  same  reasoning  applies  if  the 
mails  or  interstate  commerce  are  utilized  in  a  kidnapping  pro- 
scribed by  Section  1634. 


CHAPTER   17.     OFFENSES  AGAINST  PROPERTY 

To  the  extent  that  Chapter  17  merely  codifies  in  a  satisfactory 
way  the  definitions  of  existing  offenses  against  property  it  works 
no  significant  change  in  existing  law  and  we  will  not  comment  on 
such  provisions.  Some  sections  of  Chapter  17,  however,  either 
define  new  crimes  or  significantly  alter  the  definitions  of  existing 
crimes.     We  will  consider  such  provisions  in  detail. 

The  Committee  approves  of  Section  1702,  relating  to  "en- 
dangering by  fire  or  explosion",  except  that  it  recommends  drop- 


3548 


ping  the  $5,000  limitation  in  Section  1702(1)  (c)  and  making  any 
damage  to  property  sufficient  to  complete  the  offense,  even  though 
the  fire  was  stopped  before  it  got  out  of  hand  or  for  some  other 
reason  no  valuable  property  was  destroyed. 

Similarly,  the  Committee  recommends  the  deletion  in  Section 
1703(1)  of  the  phrase  "substantial  amount  of"  so  that  it  will  be 
unnecessary  to  prove  just  how  much  property  the  accused  knew 
to  be  endangered. 

Section  1704  defines  a  new  crime  which  covers  release  of  de- 
structive forces  and  is  designed,  according  to  the  Commission,  to 
deal  "with  widespread  destruction  or  injury  caused  not  only  by 
fire  or  explosion  but  also  by  other  dangerous  and  difficult-to-confine 
forces  and  substances."  (Comment  to  Section  1704.)  It  requires 
serious  bodily  injury  to  at  least  10  people,  substantial  damage  to 
at  least  10  habitations  or  structures  or  property  loss  in  excess  of 
$500,000.  The  Committee  believes  that  in  its  present  form  this 
provision  is  confusing  and  misleading  and  not  reflective  of  the 
Commission's  stated  purpose.  For  example,  the  offense  of  "caus- 
ing catastrophe"  (§1704(1))  covers  the  "intentional"  causing  of 
a  "catastrophe",  and  "catastrophe"  is  defined  as  "serious  bodily 
injury  to  ten  or  more  people"  or  "substantial  damage  to  ten  or 
more  .  .  .  structures,"  or  "property  loss  in  excess  of  $500,000." 
If  a  specific  intention  to  cause  a  loss  or  injury  of  the  defined  kinds 
is  an  element  of  the  offense,  conviction  of  an  offender  seems  un- 
likely. 

Section  1704(3),  on  the  other  hand,  which  requires  "know- 
ingly" doing  an  act  which  causes  or  the  accused  knows  is  likely 
to  cause  an  explosion,  etc.,  is  largely  vitiated  by  requiring  that 
the  prosecution  prove  that  the  offender  failed  "to  take  reasonable 
measures  to  prevent  catastrophe."  If  a  bomb  is  planted  in  a 
courthouse  and  causes  a  catastrophe  which  the  accused  did  not 
know  would  happen,  it  would  hardly  seem  necessary  to  require 
proof  that  the  accused  did  not  make  reasonable  efforts  to  get  to 
the  courthouse  in  time  to  give  warning.  Moreover,  punishment 
of  such  an  offense  as  a  Class  A  misdemeanor  seems  unduly  gentle. 

In  Section  1705,  relating  to  "criminal  mischief",  the  Com- 
mittee recommends  that  in  cases  covered  by  Section  1705(1)  (c), 
involving  negligent  damage  by  fire,  explosives,  or  other  dangerous 
means,  the  pecuniary  limits  set  out  in  Section  1705(2)  (a)  and  (b) 
be  made  inapplicable.  In  our  view  conduct  of  this  sort  is  suffi- 
ciently dangerous  that  it  should  be  a  Class  C  felony  irrespective 
of  the  pecuniary  value  of  the  property  destroyed. 
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Section  1713  covers  breaking  into  or  concealment  within  a 
vehicle.  The  Comment  indicates  that  breaking  into  a  vehicle  or 
concealment  within  a  vehicle  with  an  intent  to  commit  a  crime 
would  be  an  offense  under  this  section  without,  in  the  conceal- 
ment situation,  the  necessity  of  showing  which  crime  the  offender 
intended  to  commit.  We  are  puzzled,  however,  as  to  the  kinds 
of  proof  which  would  show  an  intent  to  commit  an  unspecified 
crime.  We  recommend  that  the  offense  be  limited  to  breaking 
into  a  vehicle. 

Sections  1731  to  1735  represent  a  consolidation  of  the  various 
offenses  relating  to  theft.  While  we  approve  in  general  of  the 
consolidation  of  these  offenses,  we  have  definitional  and  other  prob- 
lems with  some  of  the  provisions. 

Section  1733,  covering  theft  of  services  and  section  1741(a)  (vi) 
are,  as  the  Special  Committee  on  Consumer  Affairs  of  this  Bar 
Association  pointed  out  in  its  report,  expansions  of  the  protection 
of  creditors  under  federal  law.  The  former  provision  makes  "ab- 
sconding without  payment  or  making  provision  to  pay  *  *  *  prime 
facie  evidence  that  the  services  were  obtained  by  deception."  The 
latter  makes  use  of  a  credit  card,  charge  plate  or  the  like  without 
having  the  "intention  and  ability  to  meet  all  obligations"  arising 
out  of  the  use  of  the  instrument  a  federal  violation. 

In  adding  each  of  these  the  Commission  has  been  influenced 
by  the  existence  of  similar  provisions  in  model  state  criminal 
codes.  (Working  Papers,  pp.  926,  937  n.  39.)  The  Commission 
has  not  shown,  however,  the  need  for  expansion  of  federal  jurisdic- 
tion in  these  ways  or  why  existing  state  provisions  are  not  adequate 
to  deal  with  such  violations.  The  subcommittee  doubts  the  justi- 
fication for  their  inclusion  and  fears  possible  abuse.  We  wonder, 
for  example,  whether  it  is  sound  to  make  it  prima  facie  criminal 
to  leave  a  hotel  without  paying  the  bill,  or  without  paying  it 
in  full. 

Section  1734,  a  new  crime,  covers  theft  of  property  lost,  mis- 
laid or  delivered  by  mistake.  The  Commission  justifies  this  in 
the  following  terms.  "Such  thefts  may  be  distinguished  from 
other  forms  of  theft  in  which  the  actor  himself  initiates  the  loss 
to  the  owner  of  the  property.  A  sanction  to  encourage  the  return 
of  property  would  seem  warranted,  at  least  where  large  amounts 
are  involved"    (Green  Book,  p.  361). 

We  do  not  disagree. 
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The  Code  replaces  the  present  mail  fraud  statute  with  Sections 
1732(b)  and  1741(a)  (vii).     The  provide  in  pertinent  part: 

"1732.  A  person  is  guilty  of  theft  if  he:  *  *  *  (b) 
knowingly  obtains  the  property  of  another  by  deception 
or  by  threat  with  intent  to  deprive  the  owner  thereof, 
or  intentionally  deprives  another  of  his  property  by  de- 
ception or  by  threat  *  *  *. 

1741.  *  *  *  (a)  'deception'  means  *  *  *  (vii)  any 
other  scheme  to  defraud.  The  term  'deception'  does  not, 
however,  include  falsifications  as  to  matters  having  no 
pecuniary  significance,  or  puffing  by  statements  unlikely  to 
deceive  ordinary  persons  in  the  group  addressed.  'Puffing' 
means  an  exaggerated  commendation  of  wares  in  com- 
munications addressed  to  the  public  or  to  a  class  or 
group  *  *  *." 

That  the  Commission  intended  no  substantive  change  is  clear 
from  its  comment  (Commnt  to  Section  1741)  and  its  Working 
Papers  (p.  926).  According  to  the  former,  section  1741(a)  (vii) 
"carries  forward  the  language  of  the  present  mail  fraud  statute 
(18  U.S.C.  §  1341),  which  has  been  given  content  by  judicial  con- 
struction." In  the  latter,  a  previous  draft  which  used  the  language 
"other  scheme  or  artifice"  was  explained  as  follows: 

"This  language  is  taken  from  the  existing  mail  fraud 
statute,  18  U.S.C.  §  1341.  The  reason  for  its  inclusion  is 
that  there  is  a  significant  body  of  case  law  which  has 
given  content  to  these  terms,  content  which  it  is  the 
specific  intention  here  to  retain.  The  terms  have  been 
broadly  construed  to  reach  a  wide  variety  of  different 
types  of  fraudulent  acquisition  of  property.  Retention 
of  these  terms  is  the  best  way  to  assure  that  theft  and 
attempted  theft  by  deception  will  continue  to  have  the 
broad  meaning  that  they  now  have  in  the  Federal  law." 

In  spite  of  the  fact  that  no  substantive  change  was  intended 
by  the  Commission,  the  Code  provision  has  been  criticized  by  the 
Broderick  Committee  (N.Y.  County  Lawyers'  Ass'n),  the  Attor- 
ney General  of  the  State  of  New  York,  the  Special  Committee 
on  Consumer  Affairs  of  the  Ass'n  of  the  Bar  of  the  City  of  New 
York,  and  others  who  feel,  in  a  nutshell,  that  the  change  in  con- 
cept from  one  of  a  scheme  (it  need  not  now  be  a  successful  one) 
to  one  of  theft  graded  on  the  basis  of  amount  and,  if  not  success- 
ful, covered  only  by  the  criminal  attempt  section  1001,  will  render 
the  statute  less  potent  in  dealing  with  consumer  fraud.     It  should 
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be  noted  in  this  regard  that  the  Code  provision  specifically  ex- 
cludes falsifications  as  to  matters  having  no  pecuniary  significance 
and  puffing  by  statements  unlikely  to  deceive  ordinary  persons  in 
the  group  addressed. 

On  balance,  the  Committee  feels  that  the  approach  adopted 
by  the  draftsmen  is  unsatisfactory.  The  definition  of  "deception" 
contained  in  Section  1741(a)  is,  in  our  view^,  overly  precise  and 
intricate.  Even  though  no  change  in  existing  law  is  intended,  the 
substitution  of  such  a  definition  for  general  terms  like  "fraud" 
and  "scheme  or  artificate  to  defraud"  is  an  invitation  to  the 
careful  parsing  of  the  new  statutory  language,  with  unpredictable 
results.  We  recommend  that  the  definition  of  "deception"  be 
deleted,  and  that  for  deception,  wherever  it  appears,  the  phrase 
"fraud,  false  representation  or  promise,  or  scheme  or  artifice  to 
defraud"  be  substituted. 

We  have  some  of  the  same  qualms  about  the  other  definitions 
contained  in  Section  1741  as  well  as  many  of  the  definitions  con- 
tained in  Section  1754,  particularly  those  in  paragraphs  (c)  through 
(f)  and  (i).  It  seems  to  us  that  many  of  these  terms  are  best 
defined  by  case-by-case  interpretation  of  a  generalized  word  or 
phrase,  rather  than  by  an  attempted  exhaustive  listing  of  every- 
thing which  is  intended  to  be  included,  with  the  ever-present 
possibility  of  significant,  but  unintended  omissions.  In  our  view 
it  would  be  better  to  leave  many  of  these  terms  to  judicial  defini- 
tion as  the  Commission  has  done  with  "security  interests"  in 
Section  1738. 

The  Committee  recommends  that  Section  1753,  relating  to 
deceptive  writings,  be  deleted.  The  conduct  covered  by  the  section 
is  probably  adequately  covered  by  other  provisions  relating  to  theft 
{e.g.,  §  1732(b)),  and  the  proposed  section  is,  in  our  view,  ex- 
cessively broad  and  ambiguous  in  its  coverage.  Is  it,  for  example, 
intended  to  have  some  application  to  a  situation  like  the  "Pentagon 
Papers"  case.  The  Comment  would  suggest  not,  but  there  is 
nothing  in  the  definitions  of  "utter"  (§  1754(h))  or  "deceptive 
writing"  to  prevent  such  application. 

Section  1758,  Commercial  Bribery,  as  it  relates  to  bribery  in 
connection  with  employee  benefit  plans,  reduces  the  present  penalty 
(section  1954,  title  18  U.S.C.)  from  a  maximum  fine  of  $10,000 
and/or  3  years  in  prison  to  a  maximum  of  $1,000  and/or  1  year 
[6  months]  in  prison  (see  Code,  sections  3201(1)  (d)  and  3301 
(l)(c)).  In  view  of  the  flagrant  misuse  of  welfare  funds  un- 
covered by  the  McClellan  Committee  in  the  past  and  the  potential 
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exposure  of  unsuspecting  beneficiaries  to  loss  of  benefits,  the 
Committee  feels  that  reduction  of  penalties  in  this  case  is  unwise. 

Section  1771,  dealing  with  "criminal  usuary"  is  offered  by  the 
Commission  as  a  substitute  for  18  U.S.C.  §§  891-96.  The  Com- 
mission justifies  the  inclusion  of  such  a  provision  on  the  ground 
that  it  is  a  necessary  weapon  in  the  arsenal  designed  to  combat 
"organized  crime."  It  is  interesting  to  note  that  the  Commission 
itself  has  some  doubts  about  the  effectiveness  and  appropriateness 
of  federal  intervention  in  this  area.  (See  Working  Papers,  p.  984). 
As  it  there  points  out: 

"  *  *  *  the  proposal  unavoidably  takes  on  aspects  of  economic 
regulation  *  *  * .  There  are  serious  weaknesses  with  this 
approach.  The  national  economic  impact  of  such  legislation  is 
not  entirely  predictable.  *  *  *  There  may,  in  fact,  be  no 
economic  reason  to  discourage  high  risk  business  loans.  *  *  * 
Note,  further,  that  the  effort  to  attack  organized  crime  through 
anti-loansharking  legislation  may  be  dissipated  if  organized 
crime  changes  its  methods,  e.g.,  by  buying  into  businesses, 
rather  than  extending  loans." 

A  majority  of  our  Committee  believes  that  a  provision  of  this 
kind  is  likely  to  be  useful  in  combating  organized  crime.  In  our 
view,  however,  the  existing  provisions  of  18  U.S.C.  §§  891-96  go 
far  enough  and  ought  not  to  be  further  extended. 

In  chapter  17,  as  in  other  chapters  throughout  the  Code,  cer- 
tain defenses  are  codified,  e.g.,  Sections  1708,  1712(4),  1736(2), 
1739(1),  1752(3),  1771(4).  In  view  of  this  practice  the  sub- 
committee thinks  that  there  should  be  a  provision  somewhere  in 
the  Code  stating  that  the  codified  defenses  are  not  intended  to  be 
exclusive,  that  is,  the  only  defenses  available. 


CHAPTER  18.     OFFENSES  AGAINST  PUBLIC  ORDER, 
HEALTH,  SAFETY  AND  SENSIBILITIES 

The  Committee  recommends  that  Sections  1801,  1802,  1803 
and  1804,  covering  "inciting  riot,"  "arming  rioters,"  "engaging  in 
a  riot,"  and  "disobedience  of  public  safety  orders  under  riot  con- 
ditions" should  be  eliminated.  These  are  justified  by  the  Com- 
mission in  the  following  terms: 

"It  is  important  that  federal  legislation  on  the  subject  be 
uniform  rather  than  assimilated  from  widely  divergent,  con- 
stitutionally vulnerable  state  statutes.  A  good  riot  provision 
in  the  federal  code  will  also  serve  as  a  useful  model  for  state 
law  revision  which  may  be  expected  to  follow  the  federal 
pattern."  (Comment  to  §  1801) 
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The  Committee  does  not  agree.  It  sees  no  need  to  set  up  a  "use- 
ful model  for  state  law  revisions,"  but  rather  views  criminal  pro- 
visions relating  to  riots  as  especially  susceptible  to  abuse  as  a  tool 
for  the  perecution  of  unpopular  persons  or  groups,  "Riot"  and 
related  crimes  are  necessarily  vague.  The  Committee  believes  that 
there  are  enough  existing  state  civil  and  criminal  avenues  of  re- 
dress for  actual  damage  or  injury  to  property  or  persons  resulting 
from  riots  or  any  other  cause. 

Our  only  comment  with  respect  to  the  provisions  concerning 
guns  and  explosives  (§§  1811-14)  is  that  we  support  the  majority 
of  the  Commission  in  its  view  that  Congress  (1)  ban  production 
and  possession  of,  and  trafficking  in,  hand  guns  with  stated  excep- 
tions for  the  military,  police,  etc.,  and  (2)  require  registration  of 
all  firearms. 

Sections  1822-24  of  the  Proposed  Code  provide  penalties  for 
the  distribution  and  possession  of  certain  drugs,  making  distinc- 
tions in  the  severity  of  the  offense  based  upon  the  type  and  quantity 
of  the  drug  involved,  the  nature  of  the  defendant's  conduct,  and  the 
intent  with  which  it  was  carried  out. 

Distinctions  based  on  potential  for  harm  to  users  and  public 
are  drawn  between  "dangerous  drugs,"  "abusable  drugs"  and  "re- 
stricted drugs."    As  the  comment  to  Section  1821  states: 

"  'dangerous  drugs'  include  'hard  narcotics',  e.g.,  heroin,  potent 
hallucinogens,  e.g.,  LSD,  injectable  amphetamines,  [cocaine] 
and  some  cannabis  preparations,  e.g.,  hashish.  'Abusable  drugs' 
include  barbituates,  oral  amphetamines,  marijuana  and  peyote. 
'Restricted  drugs'  are  nonprescription  medications,  such  as 
cough  syrups." 

The  grading  of  offenses  is  essentially  as  follows:  (i)  Sale  "for 
resale"  of  any  quantity  of  dangerous  drugs  and  any  transfer  or 
possession  with  intent  to  transfer  of  a  large  quantity  of  any 
"dangerous  drug"  is  punishable  as  a  Class  B  felony. 

(ii)  Transfer,  or  possession  with  intent  to  transfer,  of  any 
quantity  of  "dangerous  or  abusable  drug"  is  punishable  as  a 
Class  C  felony,  unless  the  defendant  "did  not  act  for  profit  or  to 
further  commercial  distribution,"  and  did  not  transfer  to  a  person 
under  eighteen  years  of  age  (in  which  case  the  conduct  is  punish- 
able as  a  Class  A  misdemeanor); 

(iii)  Transfer,  or  possession  with  intent  to  transfer,  of  a 
"restricted  drug"  is  punishable  as  a  Class  A  misdemeanor,  unless 
the  defendant  did  not  act  for  profit  or  to  further  commercial  dis- 
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tribution,  in  which  case  the  conduct  is  punishable  as  a  Class  B 
misdemeanor. 

(iv)  Mere  knowing  possession  of  a  "usable  quantity"  of  a 
dangerous  drug  is  a  Class  A  misdemeanor;  mere  knowing  posses- 
sion of  an  abusable  drug,  other  than  marijuana  is  an  infraction 
upon  a  first  offense,  a  Class  B  misdemeanor  upon  a  second  offense, 
and  a  Class  A  misdemeanor  upon  a  third  or  subsequent  offense. 
If  the  drug  is  marijuana,  the  offense  is  an  infraction.  Mere  know- 
ing possession  of  a  restricted  drug  is  not  punishable. 

As  in  the  case  of  the  new  Comprehensive  Drug  Abuse  Pre- 
vention and  Control  Act  of  1970  (the  "Drug  Act"),  and  unlike 
earlier  laws  dependent  upon  various  jurisdictional  handles  such  as 
illegal  importation,  actually  proven  or  presumed,  federal  jurisdic- 
tion is  plenary.* 

Comprehensive  codification  of  the  drug  laws  is  desirable.  We 
have,  however,  a  number  of  specific  comments; 

1.  The  Drug  Act  would  provide  Class  B  felony  punishment 
(up  to  15  years  in  prison)  for  any  transfer  or  possession  with 
intent  to  transfer  of  any  "dangerous  drug"  without  regard  to 
proof  of  the  wholesale  nature  of  the  transaction  or  the  amount 
involved.  We  believe  this  sentencing  scheme  is  excessive,  and 
support  the  proposed  Code's  reservation  of  Class  B  felony  treat- 
ment for  cases  where  wholesale  distribution  or  sale  or  possession 
with  intent  to  sell  of  large  quantities  can  be  proven. 

2.  We  believe  that  felony  treatment  for  transfer  or  posses- 
sion with  intent  to  transfer  of  small  quantities  of  any  other  than 
dangerous  drugs  is  excessive,  and  we  would  limit  the  penalty  in 
such  cases  to  a  Class  A  misdemeanor. 

3.  Although  the  Code  focuses  on  distribution  as  the  central 
point  in  the  control  scheme;  it  does,  as  indicated  above,  provide 
penalties  for  mere  possession  of  dangerous  and  abusable  drugs. 

The  draft  reflects  the  position  that,  on  balance,  simple 
possession  of  dangerous  and  abusable  drugs  should  be  subject 
to  sanction,  but  iJ^at  the  sanction  should  not  be  severe.  The 
objects  of  the  sanction  are  to   state   a   judgment  that   society 


*  In  giving  the  federal  government  plenary  jurisdiction  over  these 
offenses  (section  1826),  the  Commission  relies  on  Congressional  find- 
ings that  interstate  and  intrastate  commerce  in  drugs  are  inextricably 
intertwined.  The  constitutionality  of  such  an  exercise  of  Congressional 
powers  was,  of  course,  upheld  by  the  Supreme  Court  in  connection  with 
loan -sharking  (Title  II  of  the  Consumer  Credit  Protection  Act,  section 
1771  of  the  Code).    Perez  v.  United  States,  91  C.  Ct.  1357   (1971). 
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disapproves  of  use,  which  may  be  internalized  in  the  popula- 
tion and  consequently  influence  conduct,  and  to  more  directly 
deter  use  and  user  distribution. 

Admittedly,  it  is  not  clear  to  what  extent  either  simple  pos- 
session offenses  or  their  enforcement  are  a  substantial  deter- 
rent to  use.  Our  experiences  with  illicit  use  of  mind-  and 
mood-altering  drugs  show  that  a  great  many  persons  are  not 
deterred  by  making  possession  of  them  against  the  law. 
Probably  the  major  deterrents  are  appreciation  of  the  dangers 
of  the  various  drugs  and  reduction  of  the  supply  by  enforce- 
ment against  traffickers.  Reduction  in  use  may  also  follow 
from  improved  social  conditions  and  treatment  that  helps  drug 
prone  persons  develop  more  table  personalities.  It  is  possible 
that  some  persons  may  be  attracted  to  use  by  the  fact  that 
"it's  illegal."  * 

Moreover,  such  offenses  may  foster  a  negative  self  image  in 
the  user  and  alienate  him  or  further  alienate  him  from  society 
by  branding  him  a  criminal  or  deviant.  However,  while  such 
offenses  cannot  by  definition  deter  persons  who  have  lost 
control  over  their  use  and  do  not  deter  many  others  who  have 
not  lost  control  over  their  use,  it  is  not  clear  that  they  cannot 
and  do  not  help  to  deter  still  other  persons  from  use  and, 
perhaps  more  important  in  the  long  run,  that  they  do  not 
help  to  internalize  negative  attitudes  toward  use.  Given  the 
relative  seriousness  of  the  risks  involved  and  that  may  be 
involved  in  use  of  dangerous  and  abusable  drugs,  it  is  sub- 
mitted that  simple  possession  should  be  subject  to  some  sanc- 
tion.  (Working  papers,  p.  1-128) 

The  provisions  of  Section  1824,  defining  "possession  offenses" 
vv^ith  respect  to  drugs  raise  many  difficult  questions.  To  what 
extent  should  mere  "possession"  be  made  criminal?  Even  if  it  is 
appropriate  to  make  possession  criminal,  should  it  be  subject  to 
federal  prosecution  or  left  to  state  authorities?  Should  a  distinc- 
tion be  drawn  based  upon  the  amount  of  the  drug  "possessed?" 
A  majority  of  the  Committee  believes  that  there  is  no  useful 
purpose  served  by  punishing  mere  possession  of  marijuana  or 
other  "abusable"  drugs  as  a  federal  crime.  A  majority  of  the 
Committee  believes,  however,  that  unless  and  until  a  more  effec- 
tive way  of  dealing  with  the  drug  problem  is  found,  possession 
of  such  drugs  as  heroin,  cocaine,  and  LSD  should  be  a  federal 
misdemeanor,  and  possession  of  a  quantity  of  such  a  drug  larger 
than  some  minimum  amount  prescribed  by  the  Attorney  General 
should  be  a  Class  C  felony.  These  views  are  based  partly  on  the 
feeling  that  the  existence  of  such  sanctions  may,  on  occasion, 
be  useful  tools   in   the  arsenal   of   federal   prosecutors   seeking  to 


*  It  is  unclear,  however,  whether  such  persons  would  cease  to  be 
attracted  to  use  if  possession  were  not  an  offense  but  trafficking  still 
was.  The  attraction  of  the  forbidden  would  still  be  present.  More- 
over, it  might  be  present  even  if  trafficking  were  lawful  but  use  was 
still  socially  disapproved. 
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detect  and  punish    those  who   do   not   merely   use,   but  traffic   in 
such   drugs. 

The  Committee  is  unanimous,  however,  in  emphasizing  the 
urgency  of  finding  a  more  satisfactory  solution  to  the  drug  prob- 
lem than  the  present  criminal  law  represents.  We  strongly  urge 
the  carefully  controlled  experimentation  with  programs  and  pro- 
cedures which  may  provide  such  a  solution. 

The  Committee  recommends  the  elimination  of  federal  gam- 
bling laws.  Sections  1831  and  1832  of  the  Code.  The  Commission 
justifies  a  federal  role  in  gambling  on  two  grounds  (1)  as  a 
means  to  strike  at  "organized  crime"  and  (2)  as  preventing  the 
use  of  federal  facilities  to  undermine  state  antigambling  policies. 
The  Committee  feels  that  state  antigambling  policies  are  on  the 
way  out  and  are  destined  for  eventual  disappearance  but,  what- 
ever the  accuracy  of  its  predictions  in  this  regard,  it  believes 
that  the  question  of  use  of  criminal  sanctions  against  gambling 
is  essentially  a  matter  of  state  and  local,  not  federal,  concern.  A 
majority  of  the  Committee  recommends  that  the  Code's  gambling 
provisions  be  dropped. 

Again  with  respect  to  Sections  1841-49,  dealing  with  pros- 
titution and  related  offenses,  the  Commission  justifies  federal 
legislation  on  the  ground  that  prostitution,  like  gambling  and 
narcotics  "has  been  and  remains  subject  to  organization  or  syn- 
dication on  the  interstate  level  *  *  *."  (Working  Papers,  p. 
1191).  The  Committee  thinks  that  prostitution,  despite  state  and 
federal  criminal  sanctions,  is  not  destined  to  disappear.  It  there- 
fore recommends  an  end  to  futile  efforts  to  abolish  it.  If  toler- 
ated and  regulated,  it  would  provide  much  less  fertile  ground  for 
organized  crime.  The  Committee  recommends  deletion  of  these 
sections. 

The  Committee  agrees  with  the  Commission  that  "obscene 
material  is  harmful  to  individuals  and  society"  if  only  in  that 
some  people  find  it  unpleasant.  What  is  obscene  and  what  is  not 
involves,  however,  distinctions  which  laws  and  courts  cannot  ef- 
fectively make.  Here,  as  with  prostitution,  the  Committee  be- 
lieves that  the  federal  government  should  withdraw  from  the 
area.  It  therefore  recommends  that  Section  1851  be  dropped 
from   the   Code. 
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CHAPTER    30.     GENERAL    SENTENCING    PROVISIONS 

We  note  at  the  outset  that  we  have  not,  in  general,  attempted 
to  determine  whether  the  lengths  of  the  prison  terms  contem- 
plated by  the  Code  are  proper.  We  have,  on  occasion,  in  our 
consideration  of  substantive  offenses,  made  some  comment  where 
the  penalties  made  applicable  to  the  particular  offense  seemed 
grossly  dispi'oportionate,  but  we  do  not  believe  that  we  have 
any  particular  competence  to  determine,  for  example,  whether 
the  maximum  sentence  for  a  Class  C  felony  should   be   15  years. 

What  follows  is  a  chapter-by-chapter  analysis  of  the  senten- 
cing provisions,  in  which  we  shall  call  attention  to  the  important 
innovations  in  the  Code,  and  comment  upon  those  which  we 
found    most    troublesome. 

Section   3001    deals   with    "authorized    sentences". 

The  Code  deals  in  two  places  with  special  sanctions  for  or- 
ganizations. See  Section  3001  (4)  and  Section  3007.  The  Com- 
mittee feels  that  the  approach  taken  by  the  Code,  delineating 
specific  sanctions,  is  inappropriate.  We  recommend  that  a  general 
authorization  be  given  to  the  courts  to  impose,  on  either  individuals 
or  organizations,  as  part  of  a  judgment  of  conviction,  any 
remedy  which  could  properly  be  adopted  in  a  civil  equitable  action 
based  on  the  same  conduct  prohibited  by  the  criminal  statute. 
We  would  substitute  such  a  provision  for  Section  3001  (4),  and 
delete  Section  3007.  We  would  intend  that  such  a  provision  be 
broad  enough  to  authorize  the  kind  of  sanction  contemplated  by 
Section  3007,  among  others. 

Note  should  be  paid  to  tentative  subsection  6  of  this  intro- 
ductory section,  supported  by  a  minority  of  the  Commission.  It 
provides  that  after  a  finding  of  guilt,  the  court,  if  it  feels  that 
it  would  be  "unduly  harsh"  to  enter  a  judgment  of  conviction 
for  the  crime  charged,  may  reduce  the  charge  to  the  next  lower 
class  of  offense.  The  comment  to  Section  3001  notes  that  this 
provision  was  rejected  because  it  would  "undermine  the  careful 
grading  of  offenses  built  into  the  code",  an  explanation  which  to 
us  smacks  of  euphemism.  What  really  is  at  stake  is,  in  our  view, 
the  propriety  of  judicial  interference  in  the  prosecutorial  pre- 
rogative, or,  put  another  way,  the  extent  to  which  the  court  will 
participate  in  plea  bargaining.  It  would,  it  seems,  be  possible  to 
object  to  the  provision  on  at  least  two  more  substantial  grounds : 
first,  many  on  the  Committee  feel  that  the  opportunity  for  plea 
bargaining  should  be   severely    limited,   and   that,   therefore,   this 
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invitation  to  bargain  is  inappropriate ;  and  second,  even  assuming 
the  desirability  of  increased  plea  bargaining,  it  should  only  be 
authorized  as  part  of  a  careful  procedural  package,  and  not  in  bits 
and  pieces  such  as  the  one  contained  in  subsection  6.  We  feel, 
therefore,  that  at  least  in  its  present  form,  this  subsection  should 
be   rejected. 

Section  3002  adopts  the  Model  Penal  Code  classification  of 
offenses.  For  reasons  advanced  above,  we  will  not  comment  on 
this  issue  here. 

Section  3003  provides  for  increased  sentences  for  "persistent 
misdemeanants".     The   Committee   approves   of   this   section. 

Section  3004  is  a  reenactment  of  the  present  Section  4208 
procedure  for  presentence  commitment  for  study. 

Section  3005  deals  with  resentence  after  the  reversal  of  a 
conviction,  and  incorporates  into  the  law  the  recent  Supreme 
Court  decision  in  North  Carolina  v.  Pearce,  395  U.S.  711  (1969). 
The  Committee  approves  of  this  section. 

The  Committee  disapproves  Section  3006,  which  attempts  to 
classify  in  terms  of  sentences  all  non-title  18  offenses.  In  our 
view,  and  for  reasons  expressed  in  our  discussion  of  Section  1006 
(regulatory  offenses)  it  is  not  appropriate  to  deal  with  a  wide 
variety  of  types  of  crimes  in  one  all-encompassing  provision. 
There  may  well  be  special  considerations  in  particular  categories 
of  crimes  requiring  individual  treatment. 

Section  3007  —  For  reasons  expressed  in  our  discussion  of 
Section   3001,   supra,   the   Committee   disapproves  of   this   section. 


CHAPTER    31.     PROBATION    AND    UNCONDITIONAL 
DISCHARGE 

Section  3101  provides  that  all  persons  convicted  of  offenses 
are  eligible  for  probation  or  unconditional  discharge.  This  alters 
present  law,  under  which  prison  sentences  are  mandated  for 
certain  offenses.  In  our  view,  the  change  is  salutory.  Mandatory 
minimum  sentences  have,  as  the  Commission  observes,  been  widely 
viewed  with  disfavor  in  both  the  federal  and  state  systems,  and 
by  both  judges  and  prosecutors. 

The  objections  have  been  based  on  the  fact  that  mandatory 
minima  work  undue  hardship  in  certain  cases;  that  modern  cor- 
rectional   theory    compels    that    the    court   be    given    discretion    to 
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take  into  consideration  the  needs  and  problems  of  defendants  on 
an  individualized  basis,  and  that  the  presence  of  mandatory 
minima  impedes  the  efficient  administration  of  justice  by  forcing 
prolonged,  and  often  unnecessary  litigation  by  a  defendant  who, 
in  effect,  has  nothing  to  lose  by  proceeding  to  trial.  Whichever 
of  these  reasons  are  felt  most  powerful,  it  is  clear  that  all  have 
some  strength.  It  is  equally  clear  that  the  allowance  of  non- 
prison  sentences  does  not  create  a  likelihood  that  any  significant 
number  of  defendants  convicted  of  serious  crime  (of  the  sort  to 
which  mandatory  sentences  now  attach)  will  be  treated  more  leni- 
ently than  Congress  would  desire. 

Subdivision  2  of  Section  3101  creates  a  presumption  in 
favor  of  non-prison  sentences.  As  the  draftsmen  put  it,  it  was 
their  desire  to  have  the  judge  at  least  consider  probation  or  un- 
conditional discharge  before  imposing  jail  sentences,  on  the  grounds 
that  prison  should  properly  be  considered  a  last  resort.  Again, 
we  approve  of  this  concept;  enough  is  known  about  the  crimino- 
genic nature  of  our  prisons  to  lead  us  at  this  point  to  impose 
this  sanction  only  after  it  is  determined  that  nothing  more  con- 
structive will   do. 

This  section  instructs  the  court  to  consider  three  factors, 
and  to  find  one  or  more  of  them,  before  imposing  a  prison  sentence : 

(a)  there  is  an  undue  risk  that  the  defendant  will  commit 
another  crime. 

(b)  the   defendant   is   in   need   of   correctional   treatment. 

(c)  a  non-prison  sentence  will  unduly  depreciate  the  serious- 
ness of  the  defendant's  crime,  or  undermine  respect  for  law. 

While  these  criteria  seem  appropriate  enough,  they  are  clearly 
quite  broad.  As  we  shall  note  below,  the  impact  of  this  provision 
is  made  dubious  by  the  provision  stating  that  the  court  has  no 
obligation   to  articulate   the   reasons  for  its  choice  of  sentence. 

Subsection  3  of  this  section  lists  fourteen  factors  to  be  "ac- 
corded weight"  by  the  judge  in  deciding  whether  to  grant  pro- 
bation or  unconditional  discharge.  The  factors  go  to  the  nature 
of   the   crime  and  of  the  defendant,   and   are   predictable. 

The   Committee  finds   two   major  problems  with   this   section. 

(a)  Subdivision  3  of  the  section  provides  a  list  of  various 
factors  which  go  to  the  mitigation  of  sentence  in  light  of  the 
personality  and  background  of  the  defendant.  We  approve  of  the 
Code's  treatment  of  this  issue,  but  believe  that  its  approach  is 
one-sided.      There    may,    that    is,    be    aggravating    circumstances 
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which  would  compel  a  relatively  severe  sentence  in  some  cases. 
The  Code  deals  with  the  issue  in  terms  of  so-called  "dangerous 
felons"  (Section  3202),  but  is  completely  silent  on  it  with  respect 
to  persons  convicted  of  "white  collar  crimes".  The  Committee 
agrees  with  the  position  taken  by  the  New  York  County  Trial 
Lawyer's  Association,  that  the  sentencing  court  ought  to  consider 
such  factors  as  abuse  of  public  trust;  the  example  which  the 
defendant  might  set  because  of  his  position ;  and  the  influence 
which  his  conduct  might  have  on  others  because  of  his  position. 
In  our  view,  many  persons  guilty  of  white  collar  crimes  are  as 
"dangerous"  to  society  as  many  convicted  of  crimes  of  violence, 
a  fact  which  should  be  reflected  in  the  law.  As  noted  more  fully 
below,  we  would  take  the  same  approach  with  respect  to  "dan- 
gerous" offenders,  in  lieu  of  the  Code's  highly  complex  treat- 
ment of  this  subject  in   Section   3202. 

As  noted  above,  the  failure  of  the  code  to  provide  that  the 
judge  state  reasons  for  a  sentence  seriously  undermines  the  im- 
portance of  the  provision,  rendering  both  the  "criteria"  and  the 
"factors"  mere  hortatory  expressions.  Judges  will  be  as  free  as 
ever  to  follow  or  not  follow  any  sentencing  guidelines.  Appellate 
courts,  moreover,  while  granted  the  power  under  the  proposed 
code  to  review  sentences,  will,  as  a  result  of  this  section,  be  denied 
the  findings  of  fact  crucial  to  any  rational  review  procedure.  In 
our  view,  there  is  no  good  reason  why  a  court  should  be  required 
to  make  a  record  with  respect  to  suppression  motions,  or  perhaps 
more  relevant,  to  decisions  to  detain  defendants  before  trial  (see 
18  U.S.C.  §  3146),  and  yet  be  free  to  remain  silent  at  the  all- 
important  point  of  sentencing.  Clearly,  if  we  wish  to  produce 
less  disparity  in  sentencing,  and  to  assure  against  arbitrariness, 
it  would  make  sense  to  require  the  court  to  show  that  something 
more  than  personal  inclination  went  into  the  sentencing  decision. 

Section  3102  sets  the  permissible  length  of  probation  at  5 
years  for  a  felony,  two  years  for  a  misdemeanor  and  one  year  for 
an  infraction.  It  also  permits  early  termination  of  the  probation 
period   if   "warranted".     We   approve   of   this   section. 

Section  3103  contains  a  long  list  of  permissible  conditions 
of  probation,  properly  allowing  the  court  broad  discretion.  The 
section  also  provides  for  revocation  or  other  modification  of  the 
conditions,   as   is  permitted  under  present   law. 

One  feature  of  the  revocation  provision  deserves  comment.  The 
section  provides  that  if  probation  is  revoked,  the  court  may  im- 
pose any  sentence  which  could  have  been  imposed  originally.  A 
defendant,  therefore,  could  theoretically  serve  all  but  one  day  of 
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his  probation  term,  and,  if  it  were  revoked,  could  still  be  sen- 
tenced to  the  maximum  prison  term,  with  no  credit  given  for 
the  time  he  was  on  probation.  This  seems  unnecessarily  severe. 
It  is  well  known  that  many  offenders  have  great  adjustment  dif- 
ficulties, and  may  well  fail  in  their  first  attempt  to  lead  law- 
abiding  lives.  It  would  seem  reasonable  at  least  to  give  them 
credit  for  the  period  in  which  they  were  ostensibly  attempting 
to  conform. 

It  should  be  noted  that  revocation  may  be  ordered  for  many 
reasons,  including,  but  in  no  way  limited  to  commission  of  another 
offense.  If  another  offense  is  committed,  the  court  is  free  to  im- 
pose the  maximum  term  for  that  offense.  It  was  apparently 
with  these  factors  in  mind  that  the  draftsmen  provided  in  the 
parole  section  that,  after  revocation,  the  defendant  would  only 
be  liable  for  the  unexpired  term  of  parole.  See  §3403  (3)  (a). 
A  similar  provision  in  the  probation  section  would  seem  appropriate. 

Section  3104  provides  that  the  probation  term  begins  on  the 
day  it  is  imposed ;  that  the  period  of  probation  is  to  run  concur- 
rently with  sentences  for  other  crimes,  and  that  the  period  may 
be  extended  to  allow  for  adjudication  of  any  alleged  violation. 
We  approve  this  section. 

Section  3105  permits  a  sentence  of  unconditional  discharge  for 
all  offenses  other  than  Class  A  or  B  felonies. 

We  approve  of  this  section. 

Section  3106  permits  additional  flexibility  in  sentencing  for 
a  felony  or  Class  A  misdemeanor.  It  provides  that  when 
the  court  grants  probation  in  these  cases,  it  may  also  provide 
for  a  prison  term,  not  to  exceed  six  months.  The  prison  term 
may  be  for  one  six-month  period,  or  it  may  be  fragmented,  as 
for  example  by  requiring  the  defendant  to  spend  weekends  in 
prison.     We   approve   of  this   section. 

No  attempt  was  made  in  the  Code  to  address  the  procedural 
issues  surrounding  the  granting  or  revocation  of  probation  or,  as 
we  shall  note,  parole.  While  we  understand  that  these  matters 
are  more  properly  the  subject  of  the  Federal  Rules  of  Criminal 
Procedure  (the  draftsmen  indicated  that  the  Advisory  Committee 
had  them  under  consideration),  we  feel  it  important  to  comment 
on  them.  As  indicated  previously,  it  is  imperative  that  clear 
procedural    safeguards    be    enacted,    in    order    to    insure    that    the 
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spirit   of   the    rules    on    probation    is    followed.     We    suggest    the 
following  procedural  principles: 

1.  The  court  should  state  for  the  record  its  reasons  for  deny- 
ing probation,   in  order  to  create  a  basis  for  review. 

2.  The  defendant  should  be  given  access,   under  appropriate 
rules  when  necessary,  to  the  presentence  report. 

3.  The   rules   for   conducting   revocation   hearings    should   be 
spelled    out    in    detail. 


CHAPTER   32.     IMPRISONMENT 

This  Chapter  deals  with  authorized  prison  terms  for  various 
classes  of  crimes.  It  provides  that  every  prison  term  above  six 
months  shall  have  a  parole  component,  which,  in  general,  requires 
in  the  usual  case  release  on  parole  after  service  of  two-thirds 
of  the  sentence   imposed    (§  3201). 

Subsection  (3)  of  Section  3201  regulates  the  imposition  of 
minimum  terms.  It  permits  the  court  to  impose  minimum  sen- 
tences of  up  to  one-third  of  the  maximum  in  Class  A  felony 
cases  (maximum  30  years)  and  Class  B  felony  cases  (maximum 
15  years),  and  in  these  two  categories  only.  The  subsection 
makes  clear  that  the  imposition  of  minimum  terms  should  be  re- 
served for  exceptional  cases. 

Section  3202,  which  is  based  in  large  part  on  provisions  of 
the  Organized  Crime  Control  Act  of  1970,  now  embodied  in  18 
U.S.C.A.  §  3575,*  is  designed  to  establish  the  procedures  for  the 
imposition  of  long  prison  terms.  The  Section  recognizes  that 
the  maximum  limits  have  been  established  to  deal  with  the  so- 
called   "worst  offenders". 

In  the  case  of  a  Class  A  felony  the  maximum  term  of  im- 
prisonment is  not  to  be  set  at   more  than  20  years,   for  a  Class 


*  We  note  that  the  Committee  on  Federal  Legislation  of  this 
Association  severely  criticized  these  provisions  of  the  Organized  Crime 
Control  Act.  (See  its  Report,  titled  The  Proposed  Organized  Crime 
Control  Act  of  1969,  at  pp.  43-'52),  Many  of  these  criticisms  are 
applicable  to  Section  3202  of  the  Code;  one  important  one  is  not,  how- 
ever. 18  U.S.C.  §  3575  authorizes  the  imposition  of  sentences  greater 
than  those  otherwise  applicable  to  the  particular  offense;  Section  3202 
of  the  Code  merely  provides  that  the  full  sentence  otherwise  con- 
templated cannot  be  imposed  without  following  its  procedures.  In 
this  respect  Section  3202  is  an  improvement  over  existing  law. 
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B  felony  not  more  than  10  years,  and  for  a  Class  C  felony  not 
more  than  5  years,  without  following  the  procedures  prescribed  by 
Section  3202.  The  Court  can,  however,  in  a  particular  case,  after 
considering  the  nature  and  circumstances  of  the  offense  and  the 
history  and  character  of  the  defendant  pursuant  to  Section  3202, 
impose  a  term  in  excess  of  these  limits  fup  to  the  statutory 
maximum),  because  the  defendant  is  a  "dangerous  special 
offender". 

Subsection  2  attempts  to  define  a  "dangerous  special  offender". 
Various   categories   are    established : 

(a)  An  offender  with  two  prior  felony  convictions,  one  of 
which  resulted  in  imprisonment  from  which  the  defendant  was 
released  less  than  five  years  before  the  commission  of  the  present 
offense. 

(b)  An  offender  whose  crime  was  committed  "as  part  of  a 
pattern  of  criminal  conduct  which  constituted  a  substantial  source 
of  his  income,  and  in  which  he  manifested  special  skill  or  ex- 
pertise." 

(c)  An  offender  with  an  abnormal  mental  condition  which 
manifests  itself  in  aggressive  behavior.  A  defendant  cannot  be 
sentenced  under  this  subdivision  unless  he  first  undergoes  a  com- 
prehensive  psychiatric   examination. 

(d)  An  offender  whose  crime  was  committed  as  part  of  a 
conspiracy  with  three  or  more  persons  in  which  the  defendant 
was  a  leading  figure,  or  in  which  a  bribe  was  paid  or  received 
or  force  was  used. 

(e)  An  offender  who  used  in  the  commission  of  the  crime 
a  firearm  or  other  destructive  device,  or  used  such  a  weapon  in 
his  flight. 

The  Section  goes  on  in  great  detail  to  explain  how  the  Court 
can  find  that  the  defendant's  income  was  from  his  criminal  con- 
duct. Included  here  is  the  premise  that  a  "substantial  source  of 
income"  is  one  which  in  any  one  year  exceeds  the  minimum  wage 
under  the  Fair  Labor  Standards  Act. 

"Special  skill  or  expertise  under  the  statute  includes  a  whole 
series  of  possibilities  including:  "Unusual  knowledge",  "manual 
dexterity",  etc. 

Subsection  3  provides  that  when  the  prosecutor  has  reason 
to  believe  that  the  defendant  is  a  "dangerous  special  offender", 
he  shall,  at  a  reasonable  time  before  trial,  file  a  notice  with  the 
Court  specifying  that  allegation,  and  setting  out  with  particularity 
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how  he  comes  to  that  conclusion.  This  notice  is  not  to  be  dis- 
closed during  the  trial  and  the  Court  may  order  it  sealed  pending 
the   trial,    except   for   disclosure   to   the   defendant   or   his   counsel. 

Subsection  4  provides  that,  after  a  finding  of  guilty  by  plea 
or  otherwise,  the  Court  shall  hold  a  hearing  without  a  jury  to 
determine  whether  the  defendant  falls  within  this  Section.  A 
pre-sentence  report  must  be  obtained  which  is  subject  to  inspection 
by  the  defendant  to  afford  him  a  reasonable  opportunity  to  refute 
the  charge.  In  extraordinary  cases,  however,  the  court  has  the 
power  to  withhold  material  which  might  disrupt  a  program  of 
rehabilitation  or  any  other  information  obtained  on  a  promise  of 
confidentiality.  In  connection  with  such  a  hearing,  both  the  de- 
fendant and  the  Government  are  entitled  to  be  represented,  have 
the  use  of  process  and  cross-examine  witnesses. 

The  burden  of  proof  under  this  Section  is  "by  a  preponder- 
ance of  the  information".  The  Court  is  required  to  place  in  the 
record  its  findings  on  this  issue  including  an  identification  of  the 
information  relied  upon,  and  the  reasons  for  the  sentence  imposed. 

This  Section  is  basically  designed  to  deal  with  so-called  "per- 
sistent" and  "professional"  criminals.  Although  the  concept 
may  be  sound,  it  appears  to  us  that  the  statute  is  simply  too 
complicated  to  be  workable.  A  tremendous  burden  is  placed  upon 
the  Court  in  holding  a  hearing  of  this  kind  and  in  reaching  a 
conclusion  based  upon  hard  evidence,  rather  than  information 
from  undisclosed  informants  or  the  speculation  of  law  enforce- 
ment officials  or  probation  officers. 

In  our  view,  the  problem  addressed  by  this  section  could  be 
more  simply  dealt  with  by  leaving  the  length  of  imprisonment  to 
the  judge,  within  the  limits  set  in  Section  3101.  If  sub-division 
(3)  of  Section  3101  were  revised  in  the  manner  suggested  above, 
requiring  the  court  to  consider  factors  which  increase  the  serious- 
ness of  the  crime  as  well  as  mitigate  it,  the  same  result  could 
be  achieved.  In  this  regard,  we  would  incorporate  the  sense  of 
Section  3202  dealing  with   "dangerous"   offenders  in  that  section. 

The  remaining  sections  of  Chapter  32,  deal  with  consecutive 
sentences  (§  3204)  and  calculation  of  prison  terms  (§  3205).  We 
note  that  Section  3204(8),  with  respect  to  giving  credit  for  time 
served  in  state  prisons  should  be  limited,  as  is  Section  3205(2) 
to  time  served  "as  a  result  of  the  offense  or  acts"  for  which  the 
federal  sentence  is  imposed.  Apart  from  this  minor  point,  we 
have  no  comment  on  these  sections,  and  approve  them.  We  would, 
however,   like  to  make   a  further  brief  comment  on   two  points: 
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1.  While  presentence  reports  are  required  in  a  few  specific 
instances,  there  is  no  general  requirement  for  them.  This  is  true 
even  in  the  case  where  probation  is  imposed.  It  seems  to  us  that 
the  better  rule  would  be  one  like  New  York's,  where  presentence 
reports  are  required  in  all  but  the  most  minor  cases. 

2.  We  would  stress  again  the  failure  of  the  Code  to  require 
the  court  to  state  its  reason  for  sentencing  on  the  record.  We 
will  not  repeat  the  arguments  we  have  given  in  our  discussion 
of  Chapter  31,  but  we  would  note  that  there  would  seem  no  justi- 
fication to  mandate  this  in  three  circumstances  (before  a  consecu- 
tive sentence,  resentencing  and  in  dangerous  offender  cases)  and 
not  in  all  cases. 


CHAPTER   33.     FINES 

The  Subcommittee  approves,  in  general,  of  this  chapter,  noting 
only  the  following  problems. 

Section  3301  sets  the  dollar  limits  on  fines,  and,  in  subsec- 
tion (2),  authorizes  instead  of  the  set  limits  the  imposition  of 
a  fine  of  double  the  amount  of  pecuniary  gain  to  the  defendant, 
or  physical  or  property  damage  caused  by  him. 

We  believe  that  the  dollar  limits  in  subdivision  (1)  are  too 
low.  The  Code's  proper  preference  for  non-prison  alternatives 
suggests  a  broader  use  of  the  fine  than  in  the  past.  In  our  view, 
however,  the  courts  will  be  more  likely  to  employ  this  sanction 
if  they  have  the  power  to  make  the  fine  "fit  the  crime",  and 
the  financial  circumstances  of  the  defendant,  particularly  in  the 
white  collar  situation.  We  do  not  believe  that  the  problem  can 
be  solved  by  allowing  the  court  the  option  (subdivision  2)  of 
imposing  a  fine  of  twice  the  gain  (or  pecuniary  loss)  involved 
in  its  case,  even  though  we  would  approve  such  a  provision, 
because  of  the  diflliculty  of  establishing  monetary  gain  or  loss  in 
many   cases. 

Section  3302  establishes  criteria  for  imposing  fines,  permits 
installment  payment  of  fines,  and  eliminates  the  alternative  "fine 
or  jail"  sentence.  In  so  doing  the  Code  reflects  not  only  modern 
thinking  on  the  use  of  the  fine,  but  recent  Supreme  Court  opinions 
on   the   problem   of   imposing   fines   on    indigent   defendants. 

Section  3304  regulates  the  response  to  nonpayment.  It  re- 
quires a  defendant  to  show  that  he  has  made  a  good  faith  effort 
to  pay.     Failure  to  show  this  may  result  in  a  sentence  of  up  to 
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six  months  if  the  fine  was  imposed  in  a  felony  case,  and  up  to 
30  days  in  a  misdemeanor  case,  the  theory  being  that  a  "taste 
of  jail"  might  create  an  added  incentive  to  pay.  It  is  not  clear 
how  many  times  such  sentences  can  be  imposed  following  re- 
peated   unexcused   failures. 

CHAPTER  3i.     PAROLE 

Eligibility  —  All  prisoners  sentenced  to  indefinite  terms  are 
eligible  for  parole,  at  any  time  if  there  is  no  minimum,  and,  if 
there  is  a  minimum,  after  service  of  the  minimum  sentence. 
(§  3401).  As  noted  above,  at  the  time  a  prisoner  completes  the 
prison  component  of  his  sentence,  he  is  subject  to  mandatory 
parole.  (§  3402(3)  ).  Where  the  prison  component  of  the  sen- 
tence, is  in  excess  of  3  years,  parole  is  only  to  be  granted  in 
the  first  year  under  exceptional  circumstances.  (Section 
3402(1)    ). 

Section  3402  creates  a  priority  for  parole  analogous  to  that 
in  the  probation  chapter.  It  requires  that  a  prisoner  shall  be 
released  when  eligible  (preserving,  however,  the  one  year  limita- 
tion mentioned  above),  unless  the  Board  finds  an  "undue  risk" 
that  the  prisoner  will  not  conform  to  reasonable  conditions  of 
parole;  that  his  release  will  unduly  depreciate  the  seriousness  of 
his  crime,  "have  a  substantially  adverse  effect  on  institutional 
discipline"  or  that  his  release  will  interfere  with  the  needs  of 
the  prisoner  for  continued  rehabilitation  or  training.  This  ex- 
tremely broad  grant  of  discretionary  power  raises  problems  similar 
to,  but  even  more  serious  than  those  mentioned  with  respect  to 
probation,   and   will   be   commented   upon    below. 

Subsection  (2)  of  Section  3402  provides  a  further  priority 
for  parole  in  the  case  of  defendants  serving  long  sentences.  If 
a  defendant  has  served  the  longer  of  five  years,  or  two-thirds  of 
his  sentence,  he  must  be  paroled  unless  the  Board  finds  a  "high 
likelihood"   that  he  would   engage   in   further  criminal  conduct. 

Section  3403  provides  for  early  discharge  from,  or  modifica- 
tion or  revocation  of  parole.  It  should  be  noted  that  a  prisoner 
receives,  under  subsection  (3),  credit  for  his  "good  time"  on 
the   street,   prior   to  revocation. 

Section  3404  lists  "appropriate"  parole  conditions,  giving  the 
Board  the  same  latitude  it  has  today. 

Section  3405,  on  the  duration  of  parole,  parallels  Section  3104 
of   the    probation    law. 
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Section  3406  provides  that  the  power  of  the  federal  courts 
to  review  Board  decisions  shall  be  limited  to  denial  of  constitu- 
tional  or  procedural   rights   of   prisoners. 

The  parole  sections  seem  to  us  appropriate,  as  far  as  they 
go.  We  especially  approve  the  priorities  for  parole  provided  for 
given  in  the  Code,  and  the  credit  for  good  time  on  the  street 
prior  to  revocation. 

Our  major  problem  with  the  parole  structure  is  procedural. 
Again,  as  with  the  probation  sections,  it  can  be  argued  that  this 
is  beyond  the  scope  of  the  Code,  and  should  be  dealt  with  in  the 
Federal  Rules.  This  may  well  be  the  case;  our  only  concern  is 
that  these  problems  be  dealt  with  somewhere.  The  present  rules 
are  extremely  scanty,  with  the  result  that  the  Parole  Board 
possesses  today  almost  unbridled,  and  unreviewable  powers.  The 
problem,  as  we  noted  before,  is  even  greater  than  in  the  area  of 
probation,  where  the  power  over  prisoners  is  exercised  within 
the  judicial  structure.  There  is  no  such  control  over  the  Parole 
Board,  whose  members  are  not  necessarily  even  lawyers,  and 
whose  procedures  are  loose,  to  say  the  least.  At  the  very  least, 
federal  law  should   require  the  following: 

1.  Right  to  counsel  at  all  parole  hearings,  and  parole  re- 
vocation hearings. 

2.  The  publication  of  criteria  for  granting,  denying  and 
revoking  parole. 

3.  A  written  transcript  of  all  hearings. 

4.  Judicial  power  to  review  abuses  of  discretion  by  the 
Parole   Board. 

CHAPTER    35.     DISQUALIFICATION    FROM    OFFICE    AND 
OTHER    COLLATERAL    CONSEQUENCES    OF    CONVICTION 

Section  3501  enumerates  certain  crimes  which  may  result  in 
disqualification    from   or    forfeiture   of   federal   office. 

Subdivision  1  permits  the  court  to  impose  disqualification  as 
part  of  a  sentence  for  the  listed  crimes  (treason,  bribery-type 
offenses,   theft  and  crimes   committed   under   color  of   law). 

The  Committee  disapproves  of  this  subdivision,  insofar  at  it 
makes  disqualification  from  office  on  conviction  of  these  offenses 
discretionary.  We  believe  that  convictions  involving  violation  of 
public   trust   should    result    in    automatic    disqualification. 

Subdivision  2  deals  with  forfeiture  of  office.  It  mandate^ 
forfeiture  in  bribery  or  treason  cases,  but  delegates  to  the  court 
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the  power  to  order  forfeiture  in  the  others.     We  have  the  same 
objection    to    this    subdivision    as    we    do    to    Subdivision    1. 

Section  3502  permits  the  court  to  order  disqualification  for 
up  to  five  years  from  similar  office  in  the  same  or  another  or- 
ganization of  a  convicted  officer  of  an  organization  (defined  in 
Chapter  4  as  incorporated  or  unincorporated  legal  entities),  if 
the  court  finds  that  "the  scope  or  wilfulness  of  his  illegal  action 
make  it   dangerous   for  such   function   to   be   entrusted   to   him". 

This  section  raises  several  problems.  First,  and  most  ob- 
viously, the  standards  for  the  exercise  of  judicial  discretion  to 
disqualify  are  extremely  vague.  There  would  seem  to  be  no 
reason  why  they  could  not  be  more  explicit,  as  they  are  in  Section 
3501.  Again,  the  failure  of  the  Code  to  require  findings  makes 
this    section    even    more    vulnerable. 

Second,  we  feel  that  in  conjunction  with  more  precise  stan- 
dards it  may  well  be  useful  to  consider  making  disqualification 
a  mandatory  result  of  such  a  conviction.  We  are  concerned  in 
this  area  with  perhaps  the  most  deferrable  of  all  crimes,  and 
the  eflFect  of  loss  of  position  would  seem  to  be  in  many  cases 
the    most    appropriate    means    to    that    end. 

In  general,  we  believe  this  section  to  be  poorly  drafted,  and 
that   another   attempt   be   made    to   provide    more   precision. 

Sections  3503,  3504  and  3505  deal  with  removal  or  termina- 
tion of  disqualification,  and  appear  to  us   to  be   unexceptionable. 

One  final  note  seems  in  order.  There  is  nothing  in  this 
Chapter,  or  in  the  other  sentencing  chapters,  dealing  with  such 
matters  as  the  loss  of  voting  rights,  citizenship,  bonding  or 
licensing  rights,  etc.  It  is  not  clear  to  us  what  the  status  of 
these   matters  would  be   upon   the   adoption   of   the   Code. 


CHAPTER    36.     LIFE    IMPRISONMENT    AND 
THE  DEATH  PENALTY 

The  majority  of  the  Commission  voted  in  favor  of  abolition 
of  the  death  penalty.  Section  3601  defines  the  maximum  penalty 
for  treason  and  intentional  murder  as  life  imprisonment.  It  also 
establishes    a    minimum    of    10    to    25    years    in    these   cases. 

Because  of  the  strong  feeling  among  some  members  of  the 
Commission  that  the  death  penalty  should  be  retained,  a  pro- 
visional section  (also  §  3601)  was  included.  It  authorizes  either 
a  life  imprisonment  or  a  death  sentence  in  treason  and  intentional 
murder   cases. 
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Provisional  section  3602  provides  for  a  separate  proceeding 
to  detennine  whether  life  imprisonment  or  a  death  sentence  will 
be  imposed,  and  gives  the  defendant  the  right  to  a  jury  trial 
on  the  issue.  The  court  retains  discretion  whether  to  impose  a 
death  sentence,  except  that  if  the  issue  is  tried  to  a  jury,  it  may 
not  do  so  unless  the  jury  votes  unanimously   in   favor  of  death. 

Provisional  section  3603  limits  the  court  to  a  life  sentence 
when  the  defendant  is  less  than  18  years  old;  when  his  physical 
or  mental  condition  calls  for  leniency;  where  the  evidence  does 
not  foreclose  all  doubt  respecting  guilt;  or  where  there  are  other 
substantial   mitigating   circumstances. 

Provisional  section  3604  enumerates  mitigating  and  aggra- 
vating circumstances  which  the  court  and/or  jury  can  take  into 
account   in   deciding  upon   the   death   sentence. 

Our  conjments   on   these   provisions   are   as   follows: 

1.  While  the  Committee  is  sharply  divided  on  the  issue,  a 
majority  approves  of  the  Code's  abolition  of  the  death  penalty 
and  would  approve  Section  3601  as  drafted  by  a  majority  of  the 
Commission.  A  substantial  minority,  however,  believes  that  the 
death  penalty  should  be  preserved  in  at  least  those  cases  contem- 
plated  by   provisional    Section    3601. 

2.  The  provisional  sections  of  the  Code  appear  to  us  to  be 
sound,  if  the  death  penalty  is  to  be  retained.  As  the  draftsmen 
point  out,  the  split  verdict  protects  against  the  possibility  that 
testimony  relevant  to  penalty  will  be  introduced  at  trial.  The 
right  of  the  defendant  to  a  jury  trial  on  the  death  issue,  and 
the  limiting  provisions  in  Section  3603,  which  both  create  a 
preference  for  a  life  sentence  and  permit  the  judge,  in  effect, 
to  overrule  a  jury  verdict  of  death,  seem  to  us  to  afford  sub- 
stantial protection  against  hasty  imposition  of  the  extreme  penalty. 

One  final  note  about  the  life  sentence  provisions  of  the 
adopted  draft  and  the  provisional  draft  is  in  order.  Under  the 
adopted  draft,  the  court  is  obliged  to  impose  a  minimum  sentence 
of  at  least  10,  and  up  to  25  years.  Under  the  provisional  sec- 
tion, the  court  is  merely  permitted  to  impose  a  minimum  of  up 
to  15  years.  There  seems  no  logical  reason  for  a  distinction 
between  the  two  sections.  The  harsher  provisions  of  the  "aboli- 
tionist" section  seem  to  have  been  created  in  an  effort  to  make 
it  more  palatable  to  those  who  would  preserve  the  death  sentence. 
We  feel,  however,  that  the  mandatory  minimum  should  be  avoided 

in    all   sentencing   provisions    for   reasons   expressed    in    our   com- 
mentary on  the  parole  sections,   and  shared  by  the   Commission. 
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3.  The  Committee  believes  that  Section  3601  should  be  ex- 
panded to  provide  for  the  possibility  of  a  life  sentence  for  the 
crimes  of  kidnapping  and  intentional  assaults  resulting  in  crip- 
pling or  maiming   of   the   victim. 

Section  1201  would  provide  for  appellate  review  of  sentences. 
Specifically,  the  amendment  states  that  the  Court  shall  have  "the 
power  to  review  the  sentence  and  to  modify  or  set  it  aside  for 
further   proceedings." 

The  comment  to  this  proposed  amendment  points  out  that 
it  is  intended  only  to  reflect  the  Commission's  view  that  some 
kind  of  review  of  sentencing  be  provided.  Among  the  other 
possibilities  suggested  are:  appeal  from  sentence  like  any  other 
appeal;  permitting  decrease,  but  not  increase  of  sentence;  per- 
mitting appeal  by  the  Government  as  well  as  the  defendant;  re- 
stricting appeal  to  specified  types  of  sentences,  e.g.,  long  prison 
terms;  and  permitting  such  appeal  only  with  leave  of  the  appellate 
court. 

We  agree  that  some  form  of  appellate  review  of  sentences 
should  be  incorporated  into  the  Code.  It  is  only  in  this  way  that 
some  degree  of  uniformity  of  sentencing  can  be  achieved.  With 
due  respect  to  the  judiciary,  all  judges  have  some  preconceived 
notions  of  the  appropriate  sentence  to  be  imposed  for  a  particular 
violation.  The  fact  of  disparity  of  sentences  has  long  been  a 
subject  of  discussion.  Although  appellate  review  may  only  serve 
to  narrow  such  disparity  within  the  different  Circuits,  neverthe- 
less in  the  long  run,  it  should  help  to  make  sentencing  more 
uniform. 

We  would  note,  again,  however,  that  the  integrity  of  any 
appellate  review  procedure  depends  upon  the  making  of  findings 
of  fact  by  the  trial  court.  Unless  such  findings  are  required,  the 
benefits  of  appellate  review  would  appear  to  us  to  be  largely  lost. 

In  our  view,  the  most  efficient  approach  to  appellate  review 
would  be  through  adopting  a  certiorari  procedure,  under  which 
the  appellant  would  be  required  to  convince  the  appellate  court 
that  a  particular  sentence  should  be  reviewed  prior  to  full  review 
on  the  merits,  with  the  attendant  briefs  and  oral   argument. 

CONCLUSION 

As  we  indicated  at  the  outset  of  this  report,  we  believe  that 
the  proposed  new  Federal  Criminal  Code  is  a  laudable  effort  to 
bring  order  out  of  the  chaos  of  our  federal  criminal  statutes. 
We  applaud  this  objective  and  urge  Congress  to  adopt  a  new 
Code  to  achieve  this  vital  purpose. 


I 
I 


3571 


The  draft  Criminal  Code  prepared  by  the  National  Com- 
mission on  Reform  of  Federal  Criminal  Laws  represents,  in  our 
view,  a  valuable  starting  point  for  the  critical  legislative  stage 
in  the  formulation  of  such  a  Code.  As  is  understandable  in  view 
of  the  immensity  of  the  task,  we  have  found  numerous  instances 
where  the  Code,  as  drafted,  requires  significant  revision,  and  the 
matter  is  sufficiently  important  to  warrant  careful  study  at  every 
stage   of   the    legislative   process. 

We  urge,  however,  that  the  necessity  of  further  study  and 
revision  not  be  taken  as  an  excuse  for  delay  in  completion  of 
this  task.  The  work  done  by  the  Commission  has  carried  us  far 
along  the  road  toward  an  important  revision  of  our  criminal 
laws;   the  rest  of  that   road  should  be   traversed  quickly. 

We  also  urge,  again,  however,  that  there  be  no  thought  that 
the  adoption  of  a  new  Code  will  solve  the  crisis  which  we  face 
in  dealing  with  crime,  and  its  prevention  and  treatment.  Deeper 
problems  must  be  faced  and  more  profound  solutions  devised 
before   that  battle   will   be   won. 
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PROPOSED    NEW    FEDERAL   CRIMINAL    CODE 
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May  20,  1972 

DISSENTING  STATEMENT 
We  agree  with  the  Committee's  report  except  in  two  respects. 

While  we  share  the  Committee's  feeling  that  criminal  treat- 
ment of  "victimless  crimes"  should  in  general  be  pared  down,  in 
our  opinion,  the  Committee  goes  too  far  in  recommending  blanket 
abolition  of  all  federal  laws  concerning  gambling  and  concerning 
commercial  obscenity,  especially  if  some  kinds  of  material  are 
sent  unsolicited  to  minors. 
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In  1970,  Congress  considered  the  gambling  issue  in  depth  and 
adopted  additional  new  gambling  prohibitions  designed  to  attack 
this  evil,  while  at  the  same  time  creating  a  commission  to  study  the 
legalizing  of  gambling. 

Laws  against  gambling  have  certainly  not  been  effective  in 
stopping  it.  On  the  other  hand,  so  long  as  gambling  is  illegal  in 
many  states,  except  in  specific  legalized  forms,  large-scale  gambling 
syndicates  which  flourish  beyond  the  pale  of  the  law  are  a  tremen- 
dous source  of  corruption  and  a  huge  source  of  funds  for  organ- 
ized crime.  Although  much  gambling  can  be  legalized,  the  legaliz- 
ing of  all  gambling  is  not  free  from  difficulty  because  of  the 
propensity  of  many  to  bet  on  credit  and  the  problem  of  collection 
of  gambling  debts  by  the  state  (garnishments  of  wages  to  pay 
gambling  debts  would  present  a  fascinating  spectacle)  or  the  use 
of  strong-arm  threats  to  collect,  which  puts  a  premium  on  racketeer 
control  of  this  form  of  gambling.  So  long  as  at  least  some  forms 
of  gambling  remain  illegal  under  state  law,  we  believe  that  federal 
action  is  necessary  to  prevent  racketeer-controlled  empires  from 
growing  so  large  as  to  corrupt  the  balance  of  the  legal  system. 
Cf.  United  States  V.  Marquez,  424  F.2d  1174  (2d  Cir.  1970).  In 
Title  VIII  of  the  Organized  Crime  Control  Act  of  1969  enacted 
in  1970,  Congress  as  recently  as  two  years  ago  enacted  new 
gambling  prohibitions  designed  to  attack  this  evil,  while  at  the 
same  time  creating  a  commission  to  study  the  legalizing  of  gambling. 

Recent  experience  indicates  that  prohibitions  of  what  may  be 
deemed  excessive  frankness  in  sexual  matters,  like  prohibitions"  of 
all  gambling,  or  prohibition  of  liquor  in  the  1920's,  may  be  of 
questionable  social  benefit.  On  the  other  other  hand,  large-scale 
commercial  distribution,  especially  to  minors,  of  material  catering 
to,  for  example,  violence  as  a  means  of  sexual  satisfaction,  pose 
difiicult  questions,  especially  in  this  age  of  Auschwitz.  We  think 
that  the  Committee  paints  with  too  broad  a  brush  in  saying  that 
all  federal  laws  in  this  area  should  be  repealed.  See  Reiss,  "The 
Supreme  Court  and  Obscenity,"  21  Rutgers  L.  Rev.  43   (1966). 

RICHARD  A.  GIVENS 
GERALD  WALPIN 

As  to  gambling  only: 

ARTHUR  H.  CHRISTY 
ANDREW  M.  LAWLER 
EDWARD  M.  SHAW 

As  to  obscenity  only: 

FRANCIS  E.  KOCH 
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